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PART I: 


MANDATORY PETROLEUM ALLOCATION 
REGULATIONS 

FEA adopts emergency amendment on volumetric lim¬ 
itation imposed on use of propane and butane peak 

shaving _.___ 4422 

FEA adopts emergency rule regarding limitation of naph¬ 
tha that can be used for synthetic natural gas (SNG) 
plant feedstock use......... 4421 

MANDATORY PETROLEUM PRICE REGULATIONS 

FEA exempts motor gasoline and clarifies domestic crude 

orl regulations (3 documents)-.... — 4409, 4416, 4419 

MIDDLE DISTILLATE FUELS 

FEA solicits comments by 1-31-77 and announces hear¬ 
ing on 1-28 and 1-29-77 on supply and price levels_ 4525 

ONSHORE OIL AND GAS OPERATIONS 

Interior/GS formalizes its procedures for reporting and 
accounting for royalties; comments by 5-1-77..... 4546 

COAL 

Interior/GS proposes requirements for underground 

operations; comments by 3-1-77-..-- 4492 

Interior/GS amends certain mining operations.. 4441 

Interior/GS proposes mining operating Cooperative 
Agreement with North Dakota: comments by 2-21-77.... 4493 

Interior/BLM adopts regulations on leasing surface man¬ 


agement _________ 4441 

FEDERALLY-OWNED COAL DEPOSITS 
Interior/BLM provides for issuance of exploration 
licenses; effective 1-19-77....... 4457 

COAL MINE HEALTH AND SAFETY 

Interior/MESA requires ground check circuit equipment 
and announces technology seminars,... 4550 


PETROLEUM RESERVE IN ALASKA 

Interior/BLM/GS notice of memorandum of understand- 


PROCEDURE AND ADMINISTRATION 

Treasury/IRS adopts temporary regulations relating to 
disclosures of returns and return Information to and by 
officers and employees of the Department of Justice and 
other Federal agencies In connection with preparation 
for certain administrative and judicial proceedings; effec¬ 
tive 1-1-77......... 4438 


CONTINUED INSIDE 
























reminders 

(The Items in this list were editorially compiled as an Aid to Federal Register users Inclusion or exclusion from this list has no legal 
significance. Since this list Is Intended as a reminder. It does not Include effective dates that occur within 14 days of publication.) 

with the taw number, the title, the date of 
approval, the U£. Statutes citation, and the 
price. The list Is kept current In the Federal 
Register and copies of the taws may be ob¬ 
tained from the US. Government Printing 
Office. 

SJ. Res. 12..._ Pub. Law 95-1 

To authorize the United States Secret 
Service to continue to furnish protection 
to certain former Federal officials or 
members of their immediate families 
(Jan. 19. 1977; 91 Stat. 3) Price: $.35 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The six-month trial period ended August 6. The program is being continued on a voluntary basis (see 0FR 
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARO 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington. D.C. 20408. 


Rules Going Into Effect Today 


Not*: Thera were no Itema eligible for In¬ 
clusion in the list of Rules Gowo Into 
Effect Today. 


List of Public Laws 


This is a continuing numerical listing of 
public bills which have become law. together 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 




Published dally. Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holidays), by the Office of the Federal Register. National Archives and Records Service. General Services 
Administration. Washington. D.C. 30408. under the Federal Register Act (40 Stat. 500. as amended; 44 U.6.C.. 
Ch. 15) and the regulations of the Administrative Committee of tho Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents, U£. Government Printing Office, Washington, D C. 30402 


Tho Federal Registea provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These Include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the issuing agency. 


The Federal Registea will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, VB. Government Printing Office, Washington, 
DO. 20403. 


There are no restrictions on the repubUcatlon of material appearing in the Federal Registea. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General Inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER. Daily Issue: 

Subscriptions and distribution. 202-783-3238 

"Dial • a • Regulation" (recorded 202-523-5022 
summary of highlighted docu¬ 
ments appearing in next day's 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections--- 523-5286 

Public Inspection Desk_ 523-5215 

Finding Aids. 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register." 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents.... 

Index ..„... 

PUBLIC LAWS: 

Public Law dates and numbers. 

Slip Laws.—.. 

U.S. Statutes at Large- 

Index .......................................... 

U.S. Government Manual. 

Automation --- 

Special Projects.—...— - 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


Treasury/IRS issues temporary regulations relating to 
disclosures after December 31, 1976 by officers and em¬ 
ployees of Federal agencies of returns disclosed to such 
officers and employees by the Secretary before 
January 1, 1977 for a purpose not Involving tax admin¬ 
istration ......... 4437 

INCOME TAX 

IRS regulations relating to community trust’s governing 
body and effect of restrictions and conditions. ... 4436 

MATERNAL AND CHILD HEALTH 

HEW/HSA announces availability of project grants for 
sudden infant death syndrome information and counsel¬ 
ing .. ...._____ 4538 

CENTRAL OFFICE EQUIPMENT 

USOA/REA modifies purchasing and installation proce¬ 
dures: comments by 2-24-77 _ 4489 

HOURS OF SERVICE ACT 

DOT/FRA issues interim interpretation concerning indi¬ 
viduals engaged in installing, repairing or maintaining 
signal systems: effective 1-25-77 ... 4464 

LOAN DISBURSEMENT SYSTEM 

USDA/FmHA regulates nationwide implementation of 
the multiple advance feature for certain loan types; 
effective 1-25-77 .... 4401 

RECORDS AND TESTIMONY 

Interior proposes confidential treatment of mineral re¬ 
source data and information: comments by 2-24-77.... 4496 

DESIGN. ART AND ARCHITECTURE IN TRANS¬ 
PORTATION 

DOT solicits comments by 3-25-77 on encouragement 
of utilization. ......_... 4568 

FISH FILLETS 

Commerce/NOAA issues interim grado standards; com¬ 
ments by 2-28-77 ... 4468 


WHEAT 

USDA/CCC revises loan and purchase rates for 1976 
crop ................................................................................ 43a^f 


ACTIONS IMPACTING ENVIRONMENT 

EPA notice of availability of comments on statements.... 

HISTORIC PLACES 

Interior/NPS notification of pending nominations to 
National Register. ...... 


WILD FREE-ROAMING HORSE AND BURROS ACT 

lnterior/8LM proposes use of helicopters and motorized 
vehicles in management operations; comments by 
4—22—77 ...-... 


4514 


4552 


_ 4500 


RADIO FREQUENCY 

FCC Issues regulations on low power communication 

devices ...—....— .....— 4461 

PERIODIC REPORTS AND PROXY DISCLOSURE 

SEC amends report forms ..... . 4424 

MEETINGS— 

CRC: New York Advisory Committee, 2-9-77 . 4506 

Commerce/DI8A: Computer Systems Technical Ad¬ 
visory Committee. 2-10-77 ___ 4507 

Computer Systems Technical Advisory Committee, 

Foreign Availability Subcommittee, 2-9-77 . 4508 

Computer Systems Technical Advisory Committee. 

Hardward Subcommittee. 2-9-77 ...— 4508 

DOD: Advisory Group on Electron Devices. Working 

Group A, 2-15-77 ----- 4517 

AF: USAF Scientific Advisory 8oard, (2 documents). 

2-15, 2-16 and 2-18-77 ... 4516,4517 

USAF Scientific Advisory Board. Space and Mis¬ 
sile Systems Organization Advisory Group. Air 
Force Systems Command. 2-14 and 2-15-77.. 4517 

HEW/ADAMHA: Research Scientist Development Re¬ 
view Committee. 2-10 thru 2-12-77 . 4534 

FDA: Advisory Committee. 2-11 and 2-12-77 - 4535 
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HIGHLIGHTS—Continued 


NIH: Allergy end Immunology Research Committee, 

3—3 end 3—4—77 ...—.. 

Animal Resources Advisory Committee. 3—1 and 

3-2-77 -----. 

Board of Scientific Counselors, Division of 
Cancer Biology and Diagnosis, 3-11 and 

^j2-77 ... . . 

Board of Scientific Counselors, NINCDS, 4-14 

and 4-15-77 ..—.—. 

Breast Cancer Task Force Project Presentations. 


3_9 77 . „ .. . . . .. 

Breast Cancer Virus Workshop and Bason Pfizer 
Monkey Virus and Related Viruses, 3-28 and 

3-29-77 .~.... 

Population Research Committee, 3-3 and 

3 ^ 77 ..... . ... 

Minority Access to Research Careers Review 

Committee, 2-28 thru 3-1-77 . 

Neurological and Communicative Disorders and 
Stroke Science Information Prorgram Advisory 

Committee, 3-10 and 3-11-77.. .. 

'Tumor Viral Immunology** Workshop, 3-8 and 


3-9-77 .......-.— 

Labor/BLS: Business Research Advisory Council’s 
Committee on Economic Grorwth. 2-22-77 
OSHA: National Advisory Committee on Occupa 
tional Safety and Health, Subgroups on Stand¬ 
ards and Policy/Budget, 2-17-77 .... 

NRC: Advisory Committee on Reactor Safeguards, 
2-10 thru 2-12-77 .—... 

NSF: Advisory Panel for Psychobiology. 2-10 and 
2-11-77 .—----- 


Advisory Panel for Systematic Biology, 2-10 and 
2-11-77 ----- 


Federal Scientific and Technical Information Man¬ 
agers*. 2-9-77 ..~.— 

Sensory Physiology and Perception Advisory Panel. 


2-7 and 2-8-77 . ... 

TPO: Electromagnetic Radiation Management Advisory 


Council, 2-9 and 2-10-77 .~. 


4539 

4539 

4538 

4540 
4540 

4540 
4542 

4541 

4542 
4542 

4553 

4554 
4564 
4564 
4564 
4564 
4564 
4566 


PART II: 

PROFESSIONAL STANDARDS 

HEW/PHS proposes procedures for review of hospital 

services (3 documents); comments by 3-28-77. 4624, 

4632,4637 


PART III: 

FLOOD ELEVATION DETERMINATIONS 

HUD/FIA proposed determinations for various com¬ 
munities (21 documents) _—.. . 4641-4649 

PART IV: 

RAILROAD ASSISTANCE 

DOT/FRA issues procedures for calculating internal rata 
of return on projects; effective 1-25-77 and proposes 
standards under Section 505 of the Railroad Revitaliza¬ 
tion and Regulatory Reform Act of 1976 (3 documents); 
comments by 2-24-77 . .. 4652, 4660 

PART V: 

TEMPORARY EMPLOYMENT OF AUENS 

Labor/ETA amends labor certification process in agri¬ 
cultural and logging occupations; comments by 


PART VI: 

PROFESSIONAL STANDARDS REVIEW ORGANI¬ 
ZATIONS 

HEW/PHS issues procedures for hearings and appeals; 
effective 1-25-77 ....—. 4675 

PART VII: 

ADMINISTRATIVE FUNCTIONS, PRACTICES AND 
PROCEDURES 

HEW/FDA issues general provisions; effective 2-24-77.. 4679 


AMENDED MEETING— 

fTC; Government in the Sunshine, 1-24-77 — . 4553 

RESCHEDULEp MEETINGS— 

DOD: Advisory Group on Electron Devices. Working 

Group C, 2-16-77. ..—.— 4517 

HEW/NIH: Diagnostic Research Advisory Group, 
2-17-77 ...-..... 4541 

MEETING—CHANGE OF LOCATION 

Commerce/National Fire Prevention and Control Ad¬ 
ministration: Advisory Committee on Fire Training 
and Education for the National Academy for Fire 
Prevention and Control, 1-31 and 2-1-77 . 4512 


PART VIII: 

SERVICES TO MIGRANT AND SEASONAL FARM- 
WORKERS 

Labor/ETA establishes employment service complaint 
system; effective 2-24-77 — ------ 4721 

PART IX: 

CONDOMINIUM DOCUMENTATION 

HUD/CA&RF proposes pblicles for legal documents; 
comments by 4-1-77 ..... 4739 

PART X: 


CANCELLED MEETING— 

HEW/NIH; Committee on Cancer Immunodiagnosis, 

2-28 thru 3-3-77 ----- 4540 


FISHERY CONSERVATION ZONE 

State publishes applications for permits to fish off coasts 
of United States ....—-....—...-- 4745 


tf 
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contents 


AGRICULTURAL MARKETING SERVICE 


Rules 

Onions grown In So. Tex - 4395 

Oranges (navel) grown In Arte, 
and Calif .~.. 4395 


Proposed Rules 

Beef research and information; 

filing of exceptions invited- 4484 

Milk marketing orders: 

New York-New Jersey area- 4471 

Notices 

Committees; establishment, re¬ 
newals. etc.: 

Plant Variety Protection Board- 4503 
AGRICULTURE DEPARTMENT 

See also Agricultural Marketing 
Service; Commodity Credit Cor¬ 
poration; Farmers Home Ad¬ 
ministration; Forest Service; 

Rural Electrification Adminis¬ 
tration. 

Rules 

Authority delegations by Secre¬ 
tary and General Officers: 

Judicial officer- 4395 

Notices 

Meetings: 

National Meat and Poultry In¬ 
spection Advisory Committee 4503 

AIR FORCE DEPARTMENT 
Notices 

Meetings: 

Scientific Advisory Board <3 

documents)_ 4516, 4517 

ALCOHOL, DRUG ABUSE. AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Research Scientist Development 
Review Committee.. 4534 

BLIND AND OTHER SEVERELY HANDI¬ 
CAPPED, COMMITTEE FOR PURCHASE 
FROM 

Notices 

Procurement list 1977; additions 
and deletions 3 documents). 4512,4513 

CIVIL AERONAUTICS BOARD 
Notices 

Hcarino*' etc.: 

International Air Transport As¬ 
sociation (5 documents).. 4504,4506 

CIVIL RIGHTS COMMISSION 

Notices 

Meetings: 

New York Advisory Committee. 4506 

COMMERCE DEPARTMENT 

See alio Domestic and Interna¬ 
tional Business Administration; 
Economic Development Admin¬ 
istration; National Fire Pre¬ 
vention and Control Adminis¬ 
tration; National Oceanic and 
Atmospheric Administration. 


Notices 

Committees; establishment, re¬ 
newals etc : 

Weather Modification Board... 4512 
COMMODITY CREDIT CORPORATION 
Rules 

Loan and purchase programs; 

Wheat __ 4397 

CONSUMER AFFAIRS AND REGULATORY 
FUNCTIONS, OFFICE OF ASSISTANT 
SECRETARY 

Notices 

Condom in ium documentation; 

proposed policies - 4739 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Notices 

Flammable Fabrics Act; Cali¬ 
fornia exemption from pre¬ 
emption; hearings - 4513 

DEFENSE DEPARTMENT 

See also Air Force Department. 

Notices 

Meetings: 

Electron Devices Advisory 
Group <2 documents) - 4517 

DOMESTIC ANO INTERNATIONAL 
BUSINESS ADMINISTRATION 

Notices 


Meetings: 

Computer Systems Technical 
Advisory Committee <3 docu¬ 
ments). . 4507. 4508 

Scientific articles ; duty free entry: 
Bowman Oray School of Medi¬ 
cine _ 4506 

Carnegie Institution of Wash¬ 
ington .. 4507 

Cornell University Medical Col¬ 
lege . 4508 

National Institutes of Health et 

al .. 4509 

Southern Illinois University 

School of Medicine . 4510 

University of California _ 4510 

University of Iowa _ 4510 

University of Massachusetts 

Medical 8chool.. 4510 

Veterans Administration Hos¬ 
pitals <2 documents) _ 4511 


ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Notices 

Import determination petitions: 

Flower Handbag Mfg. Corp _ 4512 

EDUCATION OFFICE 

Proposed Rules 

Emergency school aid: 

Discriminatory assignment of 
students to classes; ineligi¬ 
bility waivers .. 4501 


EMPLOYMENT AND TRAINING 
ADMINISTRATION 

Rules 

Migrant and seasonal farmwork¬ 
ers; employment service com¬ 
plaint system, monitoring, and 
enforcement _ 4721 

Proposed Rules 

Aliens; labor certification process 
for temporary agricultural and 
logging employment in U.8 - 4669 

Notices 

Employment transfer and business 
com pet it Ion determinations ; 
financial assistance applica¬ 
tions __.......... 4553 

ENERGY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 

Notices 

Environmental statements; avail¬ 
ability. etc.: 

Idaho National Engineering 

Laboratory. Idaho _ 4518 

Nevada Test Site. Nye County. 

Nev ___ 4518 

Oak Ridge National Laboratory ; 
Management of Intermediate 
Level Radioactive Waste _ 4517 

ENVIRONMENTAL PROTECTION AGENCY 


Proposed Rules 

Air quality Implementation plans; 
various States, etc.: 

Alabama _ 4496 

Notices 

Environmental statements; avail¬ 
ability, etc - 4519 

ENVIRONMENTAL QUALITY COUNCIL 
Notices 

Environmental statements; avail¬ 
ability, etc _ 4514 


FARMERS HOME ADMINISTRATION 
Rules 

Loan disbursement system; multi¬ 
ple advance feature; nationwide 

implementation __ 4401 

Real estate loans and grants: 

Association loans and grants; 
community facilities, develop¬ 


ment. conservation, utiliza¬ 
tion; water and waste dispos¬ 
al; correction_ 4409 

Notices 

Disaster and emergency areas: 

Louisiana_ 4503 

Texas.. 4503 


FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

Radio frequency devices: 

Low power communication de¬ 
vices; certification and speci¬ 
fications _ 4461 
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Notices 

Hearings. etc.: 

Mobile Signal Co., Inc. and Mid¬ 
west Corp __ 4524 

FEDERAL ENERGY ADMINISTRATION 
Rules 

Petroleum allocation and price 
rules, mandatory: 

Motor gasoline, allocation ex¬ 
emption _ 4416 

Motor gasoline, price exemp¬ 
tion _—_ 4419 

Petroleum allocation regulations, 
mandatory: 

Naphtha, use for synthetic nat¬ 
ural gas plant feedstock - 4421 

Propane and butane peak shav¬ 
ing use limitation; waiver- 4422 

Rulings: 

Crude oil. domestic; mandatory 
petroleum price regulations.. 4409 

Proposed Rules 

Petroleum price regulations, man- 
l datory: 

Crude oil. imputed stripper well; 
production and sale - 4491 

Notices 

Middle distillate fuels, supply and 
price levels; hearing - 4525 

FEDERAL INSURANCE ADMINISTRATION 
Proposed Rules 

Flood Insurance Program. Nation¬ 
al; flood elevation determina¬ 
tions. etc.: 

Connecticut - 4643 

Florida (2 documents) - 4645. 4646 

Georgia (2 documents) - 4643, 4646 

Kansas _ 4644 

Massachusetts _ 4647 

Michigan (2 documents) ... 4644. 4645 
Minnesota -_ 4646 

w^J? pl <2 documcnts) ** 4642< 4 25V“Argtnlnc***giutamate: efflcacy 

study, exemption revocation.. 4537 
Arginine glutamate; hearing on 
proposed approval with¬ 
drawal _ 4536 

Meetings: 

Dentifrice and Dental Care 

Panel; cancellation. . 4538 

FDA/NIDA Drug Abuse Re¬ 
search Advisory Committee, 
ct al ... 4535 

FOREST SERVICE 
Notices 

Environmental statements: avail¬ 
ability. etc,: 

Bankhead National Forest, 
Timber Management Plan, 

Ala . 4503 

GEOLOGICAL SURVEY 
Rules 

Coal mining operation regula¬ 
tions: 

Surface management _ 4441 

Proposed Rules 

Coal mining operating regula¬ 
tions: 

Cooperative agreement; North 

Dakota _ 4493 

Underground operations; min¬ 
ing plan for Federal coal 
leases _ 4492 


New Jersey (2 documents) — 4642. 4648 

New York (2 documents) _ 4648, 4649 

North Carolina (2 documents). 4647. 

4648 

Ohio __ 4649 

West Virginia _ 4847 

FEDERAL MARITIME COMMISSION 


Notices 

Casualty and nonperformance; 
certificates: 

Pacific Far East Line. Inc_ 4527 

Oil pollution; certificates of fi¬ 
nancial responsibility_ 4526 

Agreements filed , etc.: 

Pacific Coast-Europe Rate 

Agreement_ 4527 

Puerto Rico Porta Authority 

and Universal Shipping. Inc. 4528 
West Coast United States ft 
Canada/India. PakLstan. Cey¬ 
lon ft Burma Rate Agreement. 4528 


FEDERAL POWER COMMISSION 


Notices 

Hearings, etc.: 

Coastal States Gas Producing 

Co , et al. 4529 

Florida Gas Transmission Corp. 4530 

Gulf OU Corp.. 4531 

J. L. Trittipo. Inc., ct al_ 4532 

Stewart Oreen Oil ft Gas, Inc.. 4533 


FEDERAL RAILROAD ADMINISTRATION 

Rules 

Hours of service of railroad em¬ 
ployees; signal service; policy 
statement _ 4464 

Railroad Revitalization and Regu¬ 
latory Reform Act of 1976: 
Internal rate of return on proj¬ 
ects: calculation procedures 
<2 documents) _ 4652 

Proposed Rules 

Railroad Revitalization and Regu¬ 
latory Reform Act of 1976: 
Applications under section 505. 4660 

Notices 


Authority delegations: 

Deputy Administrator, ct al. .. 4567 

FEDERAL RESERVE SYSTEM 
Notices 

Applications, etc.: 

Commercial Bank__ 4533 

Montgomery Ban corporation. 

Inc.. 4534 


FOOD AND DRUG ADMINISTRATION 
Rules 

Administrative practices and pro¬ 
cedures, authority delegations, 
etc.: 

Conduct of agency business with 
public: requests, challenges. 


etc __ 4679 

Public hearings before advisory 
committees: guidelines; cor¬ 
rection . 4436 

Notices 

Committees: establishment, re¬ 
newals, etc.: 

Medical Radiation Advisory 
Committee_ 4538 


Notices 

Oil and gas operations: 

Alaska National Petroleum Re¬ 
serve exploration program; 
memorandum of understand¬ 
ing with BLM; cross refer¬ 
ence ..... 4546 

Royalty accounting reports; on¬ 
shore leases _ 4546 

HEALTH. EDUCATION, AND WELFARE 
DEPARTMENT 

See also Alcohol, Drug Abuse, and 
Mental Health Administration; 
Education Office; Food and 
Drug Administration; Health 
Services Administration; Na¬ 
tional Institute of Education; 
National Institutes of Health: 

Public Health Service. 

Rules 

Privacy rights of parents and stu¬ 
dents; education records: cor¬ 
rection _ _ 446 O 

HEALTH SERVICES ADMINISTRATION 
Notices 

Sudden Infant death syndrome: 
availability of grants .__ 4538 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Consumer Affairs and Regula¬ 
tory Functions, Office of Assist¬ 
ant Secretary; Federal Insur¬ 
ance Administration. 

INTERIOR DEPARTMENT 

See also Geological 8urvey; Land 
Management Bureau; Mining 
Enforcement and Safety Ad¬ 
ministration; National Park 
Service. 

Proposed Rules 

Records and testimony; mineral 
resource data, confidential 
treatment _ 4496 

INTERNAL REVENUE SERVICE 
Rules 

Income taxes: 

Community trusts _ 4436 

Procedure and administration: 
Disclosure of returns and return 
information by Federal agen¬ 
cies (2 documents) _ 4437. 4438 

INTERNATIONAL TRADE COMMISSION 
Notices 

Import investigations: 

Stainless steel pipe and tube, 

welded ___ 4553 

Sunshine Act; amended notice. 4553 

INTERSTATE COMMERCE COMMISSION 
Rules 

Railroad car service orders, vari¬ 
ous companies: 

Baltimore and Ohio Railroad 
Co. and Chesapeake and Ohio 
Railway Co _ 4467 

Notices 

Abandonment of railroad services, 
etc.: 

Bangor and Aroostook Railroad 
Co .. 4569 
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This taction of Iho FCOERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are 
keyed to and codified In the Code of Federal Regulation*, which Is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL 
REGISTER issue of each month. 


' Title 7—Agriculture 

SUBTITLE A—OFFICE OF THE SECRETARY 
OF AGRICULTURE 

PART 2—DELEGATIONS OF AUTHORITY 
BY THE SECRETARY OF AGRICULTURE 
AND GENERAL OFFICERS OF THE DE¬ 
PARTMENT 

Revision of Delegations of Authority to the 
Judicial Officer 

Paragraph <a> of f 2.35 of Part 2. Sub¬ 
title A. Title 7, Code of Federal Regula¬ 
tions. Is amended to align the authority 
of the Judicial Officer with the recently 
adopted “Rules of Practice Governing 
Formal Adjudicatory Proceedings Insti¬ 
tuted by the Secretary Under Various 
Statutes" (7 CFR Part 1. Subpart H>. 
published in the Federal Register on 
January 4. 1077 (42 FR 743). The para¬ 
graph is revised to read as follows: 

§ 2.35 Drlr-xation* of wutliority in the 
Judicial Officer. 


<&T Pursuant to the provisions of the 
Act of April 4. 1940 (7 U.S.C. 450c-450g). 
and Reorganization Plan No. 2 of 1953 <5 
U.S.C. 1970 Ed.. Appendix, p. 550). the 
Judicial Officer is hereby authorized to 
perform any regulatory function as de¬ 
fined In the said Act, which the Secretary 
of Agriculture is or hereafter may be au¬ 
thorized or required by law to perform, in 
acting as final deciding officer In adjudi¬ 
cation proceedings subject to 5 U.S.C. 556 
and 557; in other adjudication proceed¬ 
ings which are or may be made subject 
to the “Rules of Practice Governing 
Formal Adjudicatory Proceedings Insti¬ 
tuted by the Secretary Upder Various 
Statutes" set forth in 7 CFR Part 1. Sub¬ 
part H; in rate proceedings under the 
Packers and 8tockyards Act; and In 
reparation proceedings under statutes 
administered by the Department. As used 
herein the term "Judicial Officer" shall 
mean any person or persons so desig¬ 
nated by the Secretary of Agriculture. 
The provisions of the delegation shall not 
be construed to limit the authority of 
the Judicial Officer to perform any func¬ 
tions. in addition to those defined in the 
said Act of April 4. 1940, which from 
time to time may be assigned by the 
Secretary to him. 

• • m m • 

Effective date: This amendment shall 
become effective on February 1, 1977. 

Dated: January 18, 1977. 

John A. Knehel. 

Secretary of Agriculture. 

|FR Doc.77-2241 Filed l-24-77;8:46 *m| 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS; FRUITS, VEG¬ 
ETABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

(Navel Orange Reg. 396, Arndt 1J 

PART 907—NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART OF 
CALIFORNIA 

Limitation of Handling 

This regulation increases the quantity 
of California-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period January 14- 
20. 1977. The quantity that may be 

shipped is increased due to Improved 
market conditions for Navel oranges. The 
regulation and this amendment are 
Issued pursuant to the Agricultural Mar¬ 
keting Agreement Act of 1937. as 
amended, and Marketing Order No. 907. 

(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amen ded, and 
Order No. 907. as amended (7 CFR Part 
907), regulating the handling of Navel 
oranges grown in Arizona and designated 
part of California, effective under the 
applicable provLslons of the Agricultural 
Marketing Agreement Act of 1937, .as 
amended <7 U.S.C. 601-874), and upon 
the basis of the recommendations and 
information submitted by the Navel 
Orange Administrative Committee, es¬ 
tablished under the said amended mar¬ 
keting agreement and order, and upon 
other available information, it is hereby 
found that the limitation of handling of 
such Navel oranges, as hereinafter pro¬ 
vided. will tend to effectuate the declared 
policy of the act. 

(2) The need for an increase In the 
quantity of oranges available for han¬ 
dling during the current week results 
from changes that have taken place in 
the marketing situation since the issu¬ 
ance of Navel Orange Regulation 396 <42 
FR 2665>. The marketing picture now in¬ 
dicates that there is a greater demand for 
Navel oranges than existed when the 
regulation was made effective. Therefore, 
In order to provide an opportunity for 
handlers to handle a sufficient volume of 
Nfcvcl oranges to fill the current market 
demand thereby making a greater quan¬ 
tity of Navel oranges available to meet 
such increased demand, the regulation 
should be amended, os hereinafter set 
forth. 

(3) It is hereby further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, en¬ 
gage in public rulemaking procedure, and 
postpone the effective date of this amend¬ 
ment until 30 days after publication 
thereof in the Federal Register <5 UB.C. 


553) because the time Intervening be¬ 
tween the date when information upon 
which this amendment is based became 
available and the time when this amend¬ 
ment must become effective in order to 
effectuate the declared policy of the act 
is insufficient, and this amendment re¬ 
lieves restriction on the handling of 
Navel oranges grown in Arizona and 
designated part of California. 

(b) Order, as amended. The provisions 
in paragraph (b)(1) (I), <il), and (ill) 
of { 907 696 < Navel Orange Regulation 
396 <42 FR 2665)) are hereby amended 
to read as follows: 

§ 907.6% Navel Orangr Hrgulntum 3%, 

• • • • • 

<b> •••<!>•• • 

(i) District 1: 1.094,000 cartons; 

(ii) District 2: 216.000 cartons; 

(111) District 3: 40,000 cartons. 

• • • • • 
(Secs. 1-19, 46 Stat. SI. a* amended; (7 U5.C. 
601 674).) 

Dated: January 19, 1977. 

Charles R. Brader, 
Deputy Director, Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service . 

(FR Doc.77-2238 Filed i-24-77;8:45 ain| 


PART 959—ONIONS GROWN IN SOUTH 
TEXAS 

Handling Requirements 

This regulation, designed to promote 
orderly marketing of South Texas onions, 
imposes minimum grade, size and con¬ 
tainer standards and requires inspection 
of freeli market shipments to keep un¬ 
desirable onions from being shipped to 
consumers. 

Notice of rulemaking with respect to 
a proposed handling regulation, to be ef¬ 
fective under Marketing Agreement No. 
143 and Order No. 959. both as amended 
<7 CFR Part 959), regulating the han¬ 
dling of onions grown in the production 
area, was published In the December 16. 
1976 Federal Register <41 FR 54948). 
Tills program is effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended <7 U.S.C. 601 ct seq.i. 
The notice afforded Interested persons 
until January 3.1977, to file written com¬ 
ments None was filed. 

Findings. After consideration of all 
relevant matters, including the proposal 
set forth in the aforesaid notice which 
was recommended by the South Texas 
Onion Committee, established pursuant 
to said marketing agreement and order. 
It is hereby found and determined that 
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the handling regulation, as hereinafter 
set forth, will tend to effectuate the de¬ 
clared policy of the act. 

The recommendations of the commit¬ 
tee reflect Its appraisal of the expected 
volume and composition of the 1977 
early spring crop of South Texas onions 
and of the marketing prospects for the 
shipping season which is expected to be¬ 
gin about March 7. 

The grade and size requirements are 
similar to last season's and are designed 
to prevent onions of poor quality or un¬ 
desirable sizes from being distributed 
in fresh market channels. 

Thus, only onions that contain not 
more than 20 percent defects of U.S. No. 

1 grade and are not packed or loaded on 
Sunday except for export may be shipped 
from March 7 through May 14. 1977. 
Again this season In order to provide 
more orderly marketing from all dis¬ 
tricts. the inspection and container re¬ 
quirements will be extended through 
June 11.1977. 

Tlie container requirements should 
prevent the use of off-size or deceptive 
containers which could adversely affect 
the reputation and returns of South 
Texas onions. However, it will not pre¬ 
clude the use of containers customarily 
packed for the retail trade. The pro¬ 
hibition on packaging and loading onions 
on Sunday is recommended principally 
to provide more orderly marketing by 
tailoring shipments from the production 
area more closely to the ability of receiv¬ 
ing markets to accept marketings. How¬ 
ever. this season handlers may. with ap¬ 
proval of the committee, grade, package 
and load onions on Sunday for export: 
Provided. That they shut down packing 
and loading operations on the first 
working day after shipment for the same 
length of time as they operated on Sun¬ 
day. This should prevent handlers who 
ship on Sunday for export from gaining 
a competitive advantage due to longer 
packing hours over handlers who do not 
have export orders. 

Exceptions are provided to certain of 
these requirements to recognize special 
situations In which such requirements 
would be inappropriate or unreasonable. 
Up to 100 pounds of onions may be 
handled, other than for resale, per day 
without regard to requirements of this 
section in order to avoid placing on un¬ 
reasonable burden on persons handling 
noncommercial quantities of onions. 

The requirements with respect to spe¬ 
cial purpose shipments will allow the 
shipment of onions for experimental pur¬ 
poses or the use of containers including . 
bulk bins which luive been the subject 
of test shipments during past seasons, 
and should encourage exports by allow¬ 
ing the use of containers required for 
such purposes. Shipments for relief or 
charity are exempt from inspection and 
assessment requirements since no use¬ 
ful purpose would be served by regulat¬ 
ing such shipments. 

The regulation is as follows: 


§ 939.317 Handling rcgiiliitinn. 

During the period March 7 through 
June 11. 1977. no handler may package 
or load onions on any Sunday, except 
in accordance with paragraph it ) of this 
section, or handle any lot of onions 
grown In the production area, except 
red onions, unless such onions meet the 
assessment requirements of i 959.217 and 
the requirements of paragraphs (a), (b), 
(c) and <d) of this section, or unless 
such onions arc handled in accordance 
with the provisions of paragraphs (e) 
or (D of this section except that the 
grade and size requirements of para¬ 
graphs (a) and fb) and the Sunday 
packaging prohibition shall terminate at 
11:59 p.m. on May 14. 1977. 

(a) Grade requirements . Not to ex¬ 
ceed 20 percent defects of U.S. No. 1 
grade. In percentage grade lots, toler¬ 
ances for serious damage shall not ex¬ 
ceed 10 percent including not more than 
2 percent decay. Double the lot toler¬ 
ance shall be permitted in individual 
packages in percentage grade lots. Ap¬ 
plication of tolerances in U.S. onion 
standards shall apply to In-grade lots. 

(b) Size requirements. (1) "Small"— 
1 to inches in diameter, and limited 
to whites only; 

(2) "Repacker"—1 % to 3 inches in 
diameter, with 60 percent or more 2 
inches In diameter or larger; 

(3) "Medium"—2 to 3% inches in 
diameter; or 

(4) "Jumbo"—3 inches or larger in 
diameter. 

<5) Tolerances for size in the UR. 
onion standards shall apply except that 
for "repacker" and "medium" sizes not 
more than 20 percent, by weight, of 
onions in any lot may be larger than the 
maximum diameter specified. Applica¬ 
tion of tolerances in the U.8. onion 
standards shall apply. 

(c) Container requirements . U) 25- 
pound bags, with an average net weight 
In any lot of not more than 27 & pounds 
per bag, and with outside dimensions not 
larger than 29 inches by 31 Inches; or 

(2) 50-pound bags, with an average 
net weight in any lot of not more than 
55 pounds per bog. and with outside di¬ 
mensions not larger than 33 inches by 
39 & Inches. 

(3) These container requirements 
shall not be applicable to onions sold to 
Federal agencies. 

(d) Inspection . (1) No handler may 
handle any onions regulated hereunder, 
except pursuant to paragraphs Ce) or 
<fM3) of this section, unless an appro¬ 
priate inspection certificate lias been 
issued with respect thereto and the cer¬ 
tificate is valid at the time of shipment. 

(2) No handler may transport or cause 
the transportation by motor vehicle of 
any shipment of onions for which an in¬ 
spection certificate Is required unless 
each such shipment Is accompanied by a 
copy of the Inspection certificate appli¬ 
cable thereto or by documentary evi¬ 
dence on forms furnished by the commit¬ 
tee Identifying truck lots to which a valid 


inspection certificate is applicable and 
a copy of such inspection certificate or 
committee document, upon request, is 
surrendered to authorities designated by 
the committee. 

(2) For purposes of operation under 
this part each inspection certificate or 
committee form required as evidence of 
inspection is hereby determined to be 
valid for a period not to exceed 72 hours 
following completion of inspection as 
shown on the certificate. 

<e> Minimum quantity exemption. Any 
handler may handle, other than for re¬ 
sale, up to. but not to exceed 100 pounds 
of onions per day without regard to the 
requirements of this section, but this ex¬ 
emption shall not apply to any shipment 
or any portion thereof of over 100 pounds 
of onions. 

it) Special purpose shipments and 
culls . (1) Onions may be handled In con¬ 
tainers customarily packed for the re¬ 
tail trade and in other designated spe¬ 
cial purpose containers as follows: 

(1) Each handler desiring to make such 
shipments shall first apply to the com¬ 
mittee for and obtain a Certificate of 
Privilege to make such shipments. 

<il) After obtaining an approved Cer¬ 
tificate of Privilege, each handler may 
handle onions packed in 2, 3 or 5-pound 
containers customarily packed for the 
retail trade, or 50-pound cartons, if they 
meet the grade, size, and inspection re¬ 
quirements of paragraphs (a), (b) and 
(d) of this section and If they are 
handled in accordance with the report¬ 
ing requirements established in subpar¬ 
agraph (2) of this paragraph on such 
shipments: Provided . That shipments of 
2. 3 and 5-pound containers shall not ex¬ 
ceed 10 percent of a handler's total 
weekly onion shipments, and provided 
further that shipments of 50-pound car¬ 
tons shall not exceed 10 percent of a 
handler s total w’eekly onion shipments 
of all onions allowed to be marketed un¬ 
der this section. 

(ill) The average gross weight per lot 
of onions packed in master containers 
shall not exceed 115 percent of the desig¬ 
nated net contents. 

(lv> The average net weight per lot of 
50-pound cartons shall not exceed 55 
pounds. 

(2) Reporting requirements lor ship¬ 
ments in designated special purpose con¬ 
tainers. Each handler who handles ship¬ 
ments of onions In containers customar¬ 
ily packed for the retail trade and In 
other designated special purpose con¬ 
tainers, shall report thereon to the com¬ 
mittee, the Inspection certificate num¬ 
bers. the grade and size of onions packed, 
and the size of the containers in which 
such onions were handled. Such report, 
in accordance with 5 959 80 shall be 
furnished to the committee In such man¬ 
ner. on such forms and at such times as 
it may prescribe. Also, each handler of 
such shipments of onions shall maintain 
records of such marketings, pursuant to 
5 959.80(c). Such records shall be sub¬ 
ject to review and audit by the commit¬ 
tee to verify reports thereon. 
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(3) Experimental shipments . Upon 
approval of the committee, onions may 
be shipped In bulk bins with inside di¬ 
mensions of 47 inches x 37 & Inches x 
30 Inches deep and having a volume of 
59,440 cubic inches, or similar containers. 
Each container shall have a new per¬ 
forated 2-mil polyethylene liner. Also, 
onions may be shipped in 40-pound car¬ 
tons. but not to exceed 4,000 cartons. 
Such experimental shipments shall be 
exempt from paragraph (c) of this sec¬ 
tion but shall not exceed ten percent of 
a handler's total weekly onion shipments 
and shall be handled in accordance with 
safeguard provisions of f 959.54 and this 
paragraph. Also, the receiver must agree 
io furnish the committee with a report 
on the arrival condition of each ship¬ 
ment. Further, upon approval of the 
committee* onions may be shipped for 
other experimental purposes exempt 
from regulations issued pursuant to 
959.42, 959.52 and 959.60. provided 
they are handled tn accordance with 
wifeguard provisions of 9 959.54. 

<4i Export shipments. Upon approval 
of the committee, the prohibition against 
packaging or loading onions on any Sun¬ 
day may be modified or suspended to 
permit the handling of onions for ex¬ 
port. If a handler, with approval of the 
committee, grades, packages and ships 
onions for export on any Sunday, such 
handler shall on the first workday fol¬ 
lowing shipment of the onions, cease all 
grading, packaging and shipping opera¬ 
tions for the same length of time as the 
handler operated grading, packaging and 
shipping operations on Sunday. 

(5) Onions failing to meet require - 
menis. Onions falling to meet the grade, 
size, and oontainor requirements of this 
section, and not exempt under paragraph 
(e) of this section, may be handled only 
pursuant to g 969.126. Culls may be han¬ 
dled pursuant to 5 959.120 <a) < 1). Ship¬ 
ments for relief or charity may be han¬ 
dled without regard to Inspection and as¬ 
sessment requirements. 

<g) Definitions. M U.8. onion standards’* 
mean the United States Standards for 
Orades of Bermuda-Oranex-Qrano Type 
Onions (91 51.3195-51.3209 of this title). 
or the United States Standards for 
Orades of Onions (Other Than Ber¬ 
muda-Oranex-Qrano and Creole Types) 
(99 51.2830-51.2854 of this title), which¬ 
ever is applicable to the particular vari¬ 
ety. or variations thereof specified in this 
section. The term ,4 UA No. X" shall have 
the same meaning as set forth in these 
standards. 

All other terms used in this section shall 
have the same meaning as when used in 
Marketing Agreement No. 143, as 
amended, and this part. 

(8ec*. 1-19, 48 8 tat. 31, as amended (7 US C. 
001-674).) 

Dated: January 19. 1977, to become 
effective March 7.1977. 

Charles R Brader. 

Deputy Director , Fruit and Veg¬ 
etable Division . Agricultural 
Marketing Service. 

I PR Doc.77-2239 Piled 1 - 24 - 77 ; 8:45 am] 


CHAPTER XIV—COMMODITY CREDIT COR¬ 
PORATION, DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER B—LOANS, PURCHASES. AND 
OTHER OPERATIONS 

(OCC Grain Prioe Support Rega. 1978 Crop 
Wheat Supp., Arndt. 1J 

PART 1421—GRAINS AND SIMILARLY 
HANDLED COMMODITIES 

Subpart—1976 Crop Wheat Loan and 
Purchase Program 

On October 13. 1976, Acting Secretary 
Knebel announced the 1977-crop wheat 
loan rate, an Increase over the 1976-crop 
wheat loon rate. He further announced 
that the 1977-crop wheat loan rate would 
be immediately applicable to the 1976- 
crop of wheat. Premiums and discounts 
will remain unchanged. 

Additional disbursements on 1976-crop 
wheat loans already made will be avail¬ 
able retroactively for those producers 
who want their loans increased to the 
new rates. 

Producers who wish to secure loans or 
adjust present loans at the new rate for 
1976 wheat can do so by contacting their 
local Agricultural Stabilization and Con¬ 
servation Service Office or Agricultural 
Service Center. 

Under conditions of exceptionally 
heavy demand for credit tn a very lim¬ 
ited and overly tight money market, the 
new loon rates will better assist the pro¬ 
ducers in holding wheat for Improved 
market prices. In light of this current 
trend, the 1976-crop national average 
loan and purchase rate revision is being 
made now to give fanners timely assist¬ 
ance in the orderly marketing of this 
year’s record crop of wheat. 

In order to show the new loan rates, 
7 CFR 1421.488(a), published in the Fed¬ 
eral Register at 41 FR 35702 and ef¬ 
fective as to the 1976 crop of wheat. Is 
revised to read as follows: 

§ 1421.188 Loan und purrliaH' rates 

(a) Basic loan and purchase rates 
(counties ). Basic rates per bushel for 
loan and settlement purposes for wheat 
are established for wheat grading UJS. 
No. 1 and are as follows: 

ALABAMA 

Rate per 

County bushel 

Mobile . 82 42 All other 

counties ... 92.23 

ARIZONA 

All counties_ 92 28 

ARKANSAS 

All counties_... ...___ 92.24 


CALIFORNIA 


Alameda .... 

92.44 

Kern_ 

92 39 

Alpine_—. 

2.26 

Kings _ 

2. 36 

Amador- 

2. 39 

Lake ___ 

2.33 

Butte_ 

2.33 

La«*en . 

2.21 

Calaveras .... 

2.39 

Los Angeles.. 

2.44 

Colusa- 

2.38 

Madera _ 

2.37 

Contra Coe to. 

2.39 

Marin . 

2.37 

Ei Dorado... 

2.38 

Mariposa_ 

2. 37 

Fresno_ 

2.34 

Mendocino .. 

2.26 

Olenn__— 

2.32 

Merced_ 

2.40 

Humboldt _ 

2.21 

Modoc __ 

2.21 

Imperial_ 

2.36 

Monterey — 

2. 34 

Inyo. 

2 33 

Napa . 

2.38 


California— Continued 


Rate per Rate per 


County bushel 

County bushel 

Orange _ 

82.44 

Barbara ... 

92.34 

Placer __ 

2.38 

Santa Clara.. 

2.38 

Plumas _ 

2.21 

Santa Cruz_ 

2.39 

Riverside .... 

2.30 

Shouts.. 

2.22 

Sacramento .. 

2.44 

Sierra __ _ 

2 23 

San Benito_ 

2.37 

Slaklyou_ 

2.21 

Ban Ber¬ 


Solano.. 

2.39 

nardino _ 

3. 45 

Sonoma ..... 

2.36 

San Diego- 

2.44 

Stanislaus_ 

2.41 

San 


Sutter_ 

2.38 

Francisco_ 

2.44 

Tehama-* 

2.28 

San Joaquin. 

2.44 

Tulare _ 

2. 36 

8an Lula 


Tuolumne_ 

2.37 

Obispo__ 

2.33 

Ventura - 

2.41 

Ban Mateo... 

2.44 

Yolo. 

2.39 

Santa 


Yuba. 

2.38 


COLORADO 


Adams___ 

92.10 

La Plata_ 

92,01 

Alamosa_ 

2.07 

Larimer_ 

2. 10 

Arapahoe_ 

2. 10 

Las Animas.. 

2. 13 

Archuleta _ 

3.04 

Lincoln __ 

2. 10 

Baca_ 

2.13 

Logan__ 

2.10 

Bent ...__ 

3. 10 

Mesa _ 

3 01 

Boulder ..... 

2.09 

Moffat_ 

2.07 

Chad oo__ 

2.07 

Montezuma_ 

2.01 

Cheyenne ... 

3.11 

Montrose_ 

2.01 

Conejos_ 

2.07 

Morgan_ 

2. 10 

Costilla_ 

3.07 

Otero ___ 

2. 10 

Crowley__ 

2. 10 

Ouray-- 

2.01 

Custer__ 

2. 09 

Phillips_ 

2.10 

Delta__ 

2.01 

Pitkin_ 

2-01 

Denver_ 

2.10 

Prowers_ 

2. 12 

Doloree __ 

2.01 

Pueblo ___ 

2.10 

Douglas_ 

3.10 

Rio Blanco_ 

2. 04 

Eagle- 

3.04 

Rio Grande.. 

2.07 

Elbert_ 

2.10 

Routt_ 

2 07 

El Paso__ 

2. 10 

Saguache _ 

2.07 

Fremont__ 

3.09 

San Miguel__ 

2.01 

Oarfleld 

3.04 

Sedgwick_ 

2. 10 

Or and ___ 

3.07 

Summit __ 

2 04 

Huerfano .... 

3. 11 

Teller. 

2.09 

Jackson_ 

2.07 

Washington - 

2. 10 

Jeffereon_ 

3.00 

Weld .. 

2. 10 

Kiowa__ 

3. 11 

YUma .. 

2.11 

Kit Carson_ 

2.11 




CONNECTICUT 


All counties... 



92.35 


DELAWARE 


All counties... 

--- 

—-——— 

92 28 


FT OR ISA 


All counties_ 



82.22 


GEORGIA 

All counties_ 



92.22 


IDAHO 


Ada. 

92. 20 

Oom ........ 

93. 20 

Adams. 

2.20 

Ooodlng .... 

2.20 

Bannock .... 

2. 18 

Idaho_— 

2. 28 

Bear Lake.... 

2. 16 

Jefferson _ _ 

2. 15 

Benewah .... 

2.31 

Jerome_ 

2.20 

Bingham_ 

2. 16 

Kootenai ..... 

- 2.29 

Blaine - 

2. 16 

Latah ___ 

2.31 

Boise .. 

2.20 

Lemhi_ 

2.15 

Bonner — 

2.23 

Lewi#__ 

2.28 

Bonneville .— 

2.15 

Lincoln _ 

2. 19 

Boundary —. 

2.21 

MadtAon ..._ 

2. 16 

Butte- 

2. 15 

Minidoka_ 

2. 19 

Camas __ 

2.17 

Nea Perce__ 

3. 13 

Canyon ___ 

2.20 

Oneida_ 

2. 19 

Caribou - 

2. 17 

Owyhee_ 

2. 19 

Cassia . 

2.19 

Payette. 

2.20 

Clark _ 

2. 13 

Power. 

2. 19 

Clearwater_ 

2.29 

Shoshone _ 

2. 29 

Custer 

2. 16 

Teton_ 

2.14 

Elmore__ 

2. 19 

Twin Falls_ 

2. 20 

Franklin__ 

2 19 

Valley . 

2 19 

Fremont- 

2. 14 

Washington . 

2 20 


ILLINOIS 


Adams 

82.26 

Bond. 

92. 32 

Alexander ... 

2.29 

Boone .. 

2.34 
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RULES AND REGULATIONS 


Illinois— Continued 


Indiana - Continued 


County 

Rate per 
bushel 

County 

Rate per 
b unite! 

Rate per 

County bushel 

County 

Rate per 
bushel 

Brown _ 


Logan. 

.. 42.28 

Putnam_ 

v. 1 M 

Tipton .... 

42.26 

Bureau _ 

.. X 92 

McDonough 

. 2 28 

Randolph .... 

2.27 

Union_ 

.. 2.27 

Calhoun_ 


McHenry .. 

.. 2.34 

Ripley- 

2 27 

Vanderburgh . 2. 27 

carron_ 

.. 2.SI 

McLean .. - 

. . 2. 30 

Rush_ . 

2.27 

Vermillion . 

.. 2.30 

Cam _ 

.. 2 28 

Macon .... 

2.28 

Saint Joseph. 

2. 32 

Vigo - 

2.29 

Champaign 

_ 2.32 

Maooupln . 

.. 2.32 

Scott . 

2. 30 

Wabash ... 

.. 2.20 

Christian .... 2. 30 

Madison .. 

.. 2. 33 

Shelby . 

•2.27 

Warren .... 

.. 2 .32 

Clark . 

-- 2.28 

Marlon .... 


Spencer. 

2. 28 

Warrick_ 

.. 2.28 

Clay __ 

.. 2.28 

Marshall .. 

_. 2.81 

Starke.. 

2 S3 

Washington 

.. 2.30 

CUnton ... 

.. 2.32 

Mason .... 

.. 2.26 

Steuben__ 

2.27 

Wayne .... 

.. 2. 27 

Coles ,_ 

2 28 

Massac_ 

. 2.28 

Sullivan. 

2.28 

Wells_ 

.. 2.27 

Cook . 

.. 2.34 

Menard — 

2.26 

Switzerland .. 

2.28 

White. 

2 32 

Cmwford .. 

.. X 27 

Mercer - 

.. 2.30 

Tippecanoe 

2.29 

Whitley ... 

. 2.26 


Cumberland - 

De Kalb_ 

DeWUt _. 

Douglas_ 

DuPage -- 

Edgar - 

Edwards _ 

Effingham ... 
Payette ...... 

Ford . 

Franklin .... 

Fulton_ 

Oil la tin .... 

Greene__ 

Grundy _ 

Hamilton_ 

Hancock _ 

Hardin ___ 

Henderson ... 
Henry ....... 

Iroquois ..... 

Jackson ..... 

Jasper ...... 

Jefferson .... 

Jersey_ 

Jo Daviess- 

Johnson ..._ 

Kane_—. 

Kankakee ... 
Kendall ..... 

Knox --- 

Lake.. 


2 38 
2. 34 
2.28 

2.29 
2 34 
2 30 
2.28 

2.30 

2.31 
2. 32 
2. 32 

2.30 
2 25 

2.32 
2-34 
2.20 
2.20 
2.26 
2.28 

2.31 
2. 34 
2.31 
2.27 
2 32 
2. S3 
2.31 

2.29 
2.34 
2-84 
2.34 

2.30 
2.34 


Monroe .._ 

Montgomery . 
Morgan ...... 

Moultrie .... 

Ogle . 

Peoria ...... 

Perry -... 

Platt - 

Pike- 

Pope _ _ _ 

Pulaski . 

Putnam ..... 
Randolph ... 
Richland .... 
Rock Island.. 
Saint Clair... 

Saline_ 

Sangamon ... 
Schuyler .... 

Scott — 

Shelby-- 

Stark .. 

Stephenson .. 

Tare well - 

Union ....... 

Vermilion — 

Wabash . 

Warren ..._ 

Washington . 

Wayne- 

White_ 

Whiteside ... 


LaSalle _ 

2. 34 

Will_ 

Lawrence .... 

2.27 

Williamson .. 

Lee _— 

2. 33 

Winnebago -- 

Livingston .. 

2.33 

Woodford ... 


INDIANA 

Adams-- 

42.27 

Howard . 

Allen - 

2.27 

Huntington .. 

Bartholomew. 

2 27 

Jackson_ 

Benton —— 

2. 32 

Jasper ....— 

Blackford ... 

2.27 

Jay ...._ 

Boone --- 

2.26 

Jefferson 

Brown -- 

2 27 

Jennings .... 

Carroll_ 

2. 30 

Johnson .... 

CfcA0 

2. 30 

Knox _ 

Clark .- 

2 32 

Kosciusko ... 

Clay - 

2.28 

Language- 

Clinton .— 

2.26 

Lake.— 

Crawford 'T... 

2.32 

La Porte- 

Daviess -- 

2.28 

Lawrence- 

Dearborn .... 

2. 27 

Madison- 

Decatur -- 

2.27 

Marion- 

De Kalb- 

3.27 

Marshall_ 

Delaware .... 

2.27 

Martin- 

Dubois- 

2.29 

Miami.— 

Elkhrvrt- 

2.29 

Monroe. 

Fayette - 

2.27 

Montgomery - 

Floyd 

2. 32 

Morgan. 

Fountain_ 

2.30 

Newton. 

Franklin- 

2.27 

Noble_ 

Pulton . 

2.30 

Ohio .. 

Otbaon . 

2 27 

Orange- 

Grom- ... 

3.26 

Owen ........ 

OrMHf 

2.28 

Parke _ 

Hamilton_ 

2.27 

Perry _ 

Hancock .... 

2.27 

Pike. 

Hsrri&on .... 

2.32 

Porter__ 

Hendricks ... 

2 26 

Posey . 

Henry-— 

2.27 

Pulaski_ 


2.33 
2.32 
2.30 
2.20 
2.32 

2.30 

2.32 
2 28 

2.27 
2. 26 

2.29 

2.31 
2. 33 
2 27 
2.31 

2.33 
2.26 
2. 30 
2.20 

2.28 
2. 30 

2.30 
2. 33 
2. 28 

2.29 

2.33 

2.27 
2. 30 
2. 32 

2.28 
2.26 
2. 32 

2.34 

2.30 
2. 33 
2. 30 


$2. 26 
2. 26 
2.28 
2.83 
2.27 
2. 30 
2. 28 
2.26 
2.27 
2.30 
2. 26 
2 34 
2. 34 
2. 28 
2.27 
2.27 
2 30 
2 28 
2 26 
2. 27 
2 28 
2.26 
2.33 
2.27 
2-27 
2.30 
2.27 
2.30 
2 28 
2 28 
2. 34 
2.25 
2.33 


IOWA 


Pottawattamie $2 34 


Allen ..- 

Anderson .... 

Atchison__ 

Barber_... 

Barton ___ 

Bourbon_ 

Brown —- 

Butler ...._ 

Chose__— 

Chautauqua _ 
Cherokee .... 
Cheyenne .... 

Clark ....- 

Clay_.... 

Cloud _ 

Coffey_— 

Comanche ... 

Cowley- 

Crawford_ 

Decatur ..... 
Dickinson ... 
Doniphan .... 
Douglas ..... 

Edward* -- 

Elk.— 

Ellis..... 

Ellsworth 
Finney ..—- 

Ford-.... 

Franklin .... 
Ocary .—... 

Gove- 

Graham __ 

Grant - 

Gray ....- 

Greeley_ 

Greenwood — ■ 
Hamilton .... 

Harper _ 

Harvey ...... 

HAakell ..... 

Hodgeman ... 

Jackson - 

Jefferson- 

Jewell ..—.. 

Johnson_ 

Kearny- 

Kingman .... 

Kiowa -- 

Labette- 

Lane ....... 

Leavenworth 
Lincoln ..... 


42.29 
2 32 
2.34 
2. 18 
2. 18 
2.30 
2. 32 
2.22 
2.25 
2 25 
2.27 
2 . 11 
2. IS 
2 23 
2.23 

2.30 
2. 16 
2.22 
2 38 
2. 14 
2.22 
2 32 

2.33 
2. 18 
2. 25 
2. 18 
2.21 
2.13 
2. 16 
2. S3 
2. 25 
2. 16 
2. 18 
2. 12 
2. 15 
2 . 10 
2.25 
2. 12 
2.20 
2.21 
2.13 
2 17 

2.31 
. 2.33 

2 22 

2.34 
. 2 . 12 
. 2.21 
. 2. 18 
. 2.27 

. 2. 16 
. 2.34 

. 2.21 


Unn .—.— 

Logan- 

Lyon__ 

McPherson_ 

Marlon ...... 

Marshal 1 ..._ 

Meade. 

Miami. 

Mitchell. 

Montgomery . 

Morris. 

Morton___ 

Nemaha 

Neosho__ 

Ness. 

Norton ...... 

Osage - 

Osborne_ 

Ottawa -- 

Pawnee ...... 

Phillips _ 

Pottawatomie 

Pratt _ 

Rawlins ..... 

Reno ......— 

Republic ...— 

Rica__ 

Riley. 

Rooks ....... 

Rush ........ 

Russell ...... 

Saline_ 

Scott_ 

Sedgwick_ 

Seward __ 

Shawnee- 

Sheridan .... 

Sherman- 

Smith_ 

Stafford ..— 
Stanton ..... 

Stevens ..._ 

Sumner ..... 

Thomas ..... 

Trego ....... 

Wabaunsee .. 

Wallace_ 

Washington .. 

Wichita_ 

Wilson _ 

Woodson ..... 
Wyandotte ... 


MAINE 

Rate per Rate per 

County bushel County bushel 
All counties. 42 22 


All other 

counties ... 42.22 


42. 32 
2.12 
2 27 
2 21 
2 . 21 
2 27 
2. 16 
2.33 
2 21 

2.27 
2.25 
2. 14 
2.29 

2.28 
2. 17 
2. 18 
2- 80 
2.21 
2.22 
2- 16 
2 18 
2 29 
2.18 
2.11 
2.21 
2.23 
2.21 

2.27 
2.19 
2- 18 
2. 19 
2.22 
2. 12 
2.21 
2.14 
2.31 
2.16 
2 10 
2.21 
2. 18 
2.12 
2. 14 
2.21 
2 12 
2.18 
2 28 
2.10 
2. 25 
2.11 
2. 27 

2.28 
2- 34 


KENTUCKY 


Jefferson_42.93 


East Baton 
Rouge .... 
Jefferson ... 
Orleans ..... 


MARYLAND 


Baltimore 
City.42.41 


All other 
counties 


All counties--— 


42 28 


42 24 


Alger -. 
Allegan 


Baraga . 
Barry __ 

Bay- 

Bcnrlo . 
Berrien 


Cheboygan 
Chippewa . 
Clare —.. 


Delta ... 


Eaton .....— 
Emmet ...— 
Gene 
Gladwin 


Grand 

Traverse 


Houghton — 


loeco . 
Iron .. 


Jackson ..... 
Kalamazoo .. 
Kalkaska ... 


All other 

counties ... 42 25 


LOUISIANA 

Saint Charles. 42. 43 
42 43 West Baton 

2.43 Rouge- 2.48 

2 43 All other 

counties_ 2.28 


Anoka _ 

Becker ....— 

Beltrami_ 

Benton ...— 

Big Stone- 

Blue Earth... 
Brown ....... 

Carlton - 

Carver -- 

Com .. 

Chippewa 

Chisago- 

Clay .. 

Clearwater ... 
Cottonwood . 
Crow Wing... 
Dakota ...... 

Dodge ....... 

Douglas-- 

Faribault- 

Fillmore- 

Freeborn_ 

Ooodhu© _ 

Grant_ 

Hennepin _ 


Hubbard- 


42.17 

Keeweenaw 

*2 18 

2.18 

Lake . 

2.19 

2.26 

Lapeer. 

235 

2.14 

Leelanau_ 

2.16 

2.14 

Lenawee ..... 

239 

2.18 

Livingston ... 

236 

2.18 

Luce _.... 

2.18 

335 

Mackinac .... 

2.18 

2.22 

Macomb. 

238 

2.17 

Manistee__ 

2.18 

2.30 

Marquette ... 

2 18 

237 

Mason . 

231 

236 

Mecosta . 

2 32 

2.27 

Menominee_ 

2.18 

2 13 

Midland _ 

332 

2.13 

Missaukee _ 

2 17 

2.18 

Monroe_... 

231 

230 

Montcalm_ 

233 

233 

Montmorency 

2.14 

2.17 

Muskegon —— 

233 

2.18 

Newaygo. 

231 

2 18 

Oakland_ 

2.28 

235 

Oceana - 

231 

2.11 

Ogemaw_ 

2 18 

236 

Ontonagon .. 

2.18 

230 

Osceola .. -. 

2.19 

2.18 

Oscoda_ 

2.17 


Otsego-- 

2 14 

2.17 

Ottawa__ 

233 

223 

Presque Isle.. 

2 13 

238 

Roscommon .. 

2,17 

2.18 

Saginaw- 

235 

2 24 

Saint Clair— 

238 

235 

Saint Joseph.- 

2.27 

233 

Sanilac.- 

235 

2.18 

Schoolcraft -- 

2 18 

2 18 

Shiawassee .. 

235 

222 

Tuscola - 

235 

236 

Van Buren— 

2 26 

236 

Washtenaw .. 

2 38 

2-17 

Wayne .- 

238 

233 

Wexford .. 

2.17 

MINNESOTA 


42.44 

Itasca -- 

62. 42 

2 44 

Jackson . 

X 38 

2.34 

Kanabec. 

2. 43 

2 37 

Kandiyohi — 

2. 42 

2.43 

Kittson- 

2. 28 

2.36 

Koochiching . 

2. 38 

2 42 

Lac Qui Parle . 

2. 36 

2. 42 

Lake of the 


2. 44 

Woods .... 

2. 33 

2 44 

Le Sueur- 

X 44 

2. 40 

Lincoln ..... 

2. 34 

2.38 

Lyon ....._ 

2.37 

2 44 

McLeod ..... 

2.44 

2. 32 

Mahnomen .. 

X 34 

2.36 

Marshall .... 

2.31 

2 39 

Martin ....... 

2.40 

2. 42 

Meeker 

2 44 

2 44 

Mill Lacs_ 

2.43 

3.44 

Morrison .... 

2. 42 

2.39 

Mower_ 

2-42 

2 41 

Murray ...... 

X 37 

2.40 

Nicollet - 

2.44 

2.40 

Nobles ... .. 

2.36 

2 44 

Norman__ 

X 32 

a 37 

Olmsted_ 

2. 42 

2.44 

Otter Tall- 

2,37 

2.37 

Pennington — 

2.83 

2. 37 

Pine_ 

2.43 

2 44 

Pipestone_ 

2. 34 
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RULES AND REGULATIONS 


IflNNTSOTA —Continued 


Rate per Rate per 


County bushel 

County bushel 

Polk _ 

$2 33 

Stevcnes__ 

•2 38 

Pope.. 

2.40 

Swift_ 

2. 38 

Ram*cy_ 

2.44 

Todd_ 

2.40 

Red Lake_ 

2, 33 

Traverse _— 

2. 34 

Redwood .... 

2.40 

Wabasha__ 

2.43 

Renville. 

2.42 

Wadena_ 

2 38 

Rice ... _ 

2.44 

Waseca. 

2.43 

rtoex.. 

2. 34 

Washington . 

2.44 

Roseau___ 

2.20 

Watonwan __ 

2.41 

Saint Louts.. 

2.44 

Wilkin_. 

X 34 

Soott___ 

2.44 

Winona_. 

2. 41 

Sherburne .. 

2.44 

Wright_ 

2.44 

Sibley_ 

2.44 

Yellow 


Steams _ 

2.42 

Medicine .. 

2 38 

Steele__ 

2. 42 




Mississxm 


Harrison__ 

42. 43 

All other 


Jackson_... 

2.43 

oounUea ... 

•2.24 


Missouri 


Adair . 

•2.21 

Linn__ 

•2.27 

Andrew_... 

2. 32 

Livingston_ 

2.28 

Atchison__ 

2.27 

McDonald ... 

2.22 

Audrain_ 

2.26 

Macon ..... 

2.24 

Barry_._ 

2.22 

Madison_ 

2.26 

Barton.. 

2.26 

Maries_ 

2.37 

Bates__ 

2.30 

Marlon_ 

2. 25 

Benton__ 

2 26 

Mercer ...... 

2. 20 

Bollinger .... 

2.26 

Miller. 

2.23 

Boone___ 

2.23 

Mississippi_ 

2 28 

Buchanan ... 

2. 34 

Moniteau .... 

2.21 

Butler_ 

2.25 

Monroe_ 

2.25 

Caldwell_ 

2.31 

Montgomery . 

3.39 

Callaway_ 

2. 25 

Morgan__ 

2. 24 

Camden_ 

2.24 

New Madrid.. 

2.28 

Cape 


Newton_ 

2.22 

Girardeau • 

2. 27 

Nodaway. 

2.30 

Carroll .. 

2.20 

Oregon .. 

3.21 

Carter_ 

3.23 

Osago . 

2.25 

Case.. 

2.31 

Ozark__ 

3. 17 

Cedar .. 

2.25 

Pemiscot_ 

2 26 

Chariton_ 

2.27 

Perry.. 

2.26 

Christian __ 

2. 10 

Pettis . 

2.26 

Clark. 

2.23 

Phelps- 

2. 24 

Clay ... 

2.32 

Pike_ 

2.28 

Clinton__ 

2. 33 

Platte . 

2.32 

Cole.. 

2.24 

Polk.. 

2 24 

Cooper__ 

2. 23 

Pulaski_ 

2 22 

Crawford .... 

2. 26 

Putnam_ 

2.23 

Dade. 

2.24 

Ralls_ 

2.25 

Dallas. 

2.21 

Randolph .... 

2.24 

Daviess.. 

2.20 

Ray . 

2 32 

De Kalb_ 

2.31 

Reynolds_ 

2. 24 

Dent. 

2.24 

Ripley_..... 

2. 23 

Douglas_ 

2. 10 

Balnt Charles. 

2 32 

Dunklin_ 

2.26 

Skint Clair_ 

2.27 

Franklin_ 

2.32 

Saint 


Oaaconade ... 

2.29 

Genevieve . 

2.27 

Gentry_ 

3 28 

Saint Francis. 

2.27 

Greene_ 

3.22 

Saint Louis... 

2.82 

Grundy .. 

2 26 

Saline_ 

2 27 

Harrison. 

2 28 

Schuyler 

2. 19 

Henry.. 

2.20 

Scotland_ 

2. 19 

Hickory _ 

2. 26 

Scott_ 

2. 28 

Holt___ 

2.30 

Shannon__ 

2.21 

Howard. 

2.23 

Shelby __ 

2.24 

Howell. 

2. 17 

Stoddard_ 

2.27 

Iron ... 

2 26 

Stone. 

2 22 

Jackson ..... 

2.34 

Sullivan ..... 

2.24 

Jasper-... 

2 25 

Taney _ 

2. 19 

Jefferson_ 

2. 20 

Texas- 

2.20 

Johnson__ 

2.30 

Vernon _ 

2.28 

Knox.. 

2.21 

Warren__ 

2.31 

Laclede. 

2.21 

Washington .. 

2.27 

Lafayette_ 

2. 32 

Wayne . 

2. 25 

I awrence __ 

2.22 

Wcbeter _ 

2.20 

Lewis.. 

2.23 

Worth_ 

2. 28 

Lincoln _ 

2.30 

Wright. 

2.20 


MONTANA 


Rale per 

County bushel 

Beaverhead .. 42 14 
Big Horn ... 2. 15 

Blaine . . 2.16 

Rate per 

County bushel 

Madison _ 82.21 

Meagher -- 3.19 

Mineral 13! 

Broadwater 2.20 

Missoula__ 

2 21 

Carbon_ 

. 2.16 

Musselshell_ 

2 . 16 

Carter . __ 

. 2 . 16 

Park. 

2 20 

Cascade__ 2. 19 

Petroleum ... 

2 . 16 

Chouteau ... 

. 2.19 

Phillips_ 

2 . IS 

Custer .. . 


Pondera_ 

2 . 19 

Daniels __ 

. 2.14 

Powder River. 

2. 15 

Dawson_ 


Powell.. 

2.21 

Deer Lodge.. 

. 2.21 

Prairie _ 

2 . 16 

Fallon_ 

. 2 17 

RavalU_ 

2. 19 

Fergus ..... 

. 2 . 18 

Richland .... 

2 . 16 

Flathead . 2 22 

Roosevelt — 

2 . 15 

Gallatin- 3.21 

Rosebud_ 

2. 14 

Garfield _ 

- 2. 14 

Sanders_ 

2.21 

O lacier. 

2. 19 

Sheridan 

2. 15 

Oolden Valley 

. 2 . 18 

Silver Bow ... 

2.21 

Granite_ 

- 2.21 

8 till water_ 

2 . 18 

Hill _ 

- 2.17 

Sweet Oraas.. 

2 . 19 

Jefferson_ 

. 3.31 

Teton. 

2. 19 

Judith Basin 

. 2.18 

Toole .. 

2 18 

Lake . 

- 2.21 

Treasure__ 

2 . IS 

Lewis and 


Valley. 

2.14 

Clark _ 2 19 

Wheatland ... 

2. 19 

1 Ims 

- 2 . 18 

Wibaux _ 

2. 17 

Lincoln_ 3.22 

Yellowstone_ 

2 . 16 

McCone_ 2.16 




KESHAS K A 


Adams _ 

•2.31 

Jefferson. 

•2 26 

Antelope. 

2.20 

Johnson._ _ 

2. 27 

Arthur_ 

X 12 

Kearny _ _ _ 

X 19 

Banner __ 

X 09 

Keith. 

2. 12 

Blaine_ 

X 19 

Keya Paha_ 

2.21 

Boone_.... 

2.29 

Kimball_ 

2.09 

Box Butte.... 

2. 00 

Knox. 

2 29 

Boyd. 

2. 26 

Lancaster .... 

2.30 

Brown_ 

X 19 

Lincoln_ 

X 16 
2.16 

Buffalo . 

2.22 

Logan - 

Burt . 

2.34 

Loup .. 

X 19 

Butior .. 

X 31 

McPherson _ 

X 16 

Case __... 

2. 33 

Madison 

X29 

2.26 

Cedar - 

2.30 

Merrick __ 

Chase . 

2. 11 

Morrill . 

2.09 

Cherry . 

2. 16 

Nance .. 

X 27 

Cheyenne _ 

2.09 

Nemaha _ 

2. 27 

Clay _ 

2.22 

Nuckolls _ 

2.21 

Colfax __ 

2.31 

Otoe . _ 

2.30 

Cuming 

2.38 

Pawnee _- 

2.29 

Custer 

X 19 

Perkins . 

2 . 11 

Dakota _ 

X 33 

Phelps _ 

2. 18 

Dawes - 

2.09 

Pierce _ 

2 29 

Dawson - 

2.21 

Platte ...._ 

2.29 

Deuel . 

X 10 

Polk. 

2.28 

Dixon _ 

2.30 

Red Willow_ 

X 14 

Dodge . 

2.33 

Richardson_ 

2.30 

Douglas _ 

2. 34 

Rock . . 

2.22 

Dundy _ 

2.11 

....... 

2.26 

Fillmore _ 

2.24 

Sarpy . 

2.34 

Franklin . 

2.10 

Saunders _ 

2.33 

Frontier . 

2.14 

Scotia Bluff _ 

2.08 

Furnas . 

2.17 

Seward __ 

2.29 

Gage _ . 

2.27 

Bhcrtdan .... 

2. 10 

Garden .. 

2. 10 

Sherman _ 

2.22 

Garfield __ 

2. as 

Sioux .. 

2.07 

Gasper 

2.17 

Stanton _ 

2.31 

Grant ...__ 

2.12 

-Thayer _ 

2.24 

Oreeley . 

X 25 

Thomas . 

2. 16 

Hall. 

2. 23 

Thurston_ 

2.33 

Hamilton .... 

2.25 

Valley_ 

2.22 

Harlan ...... 

2. 16 

Washington .. 

2.34 

Hayes -- 

2. 13 

Wayne . 

2. 30 

Hitchcock _ 

2.13 

We hater . 

2.21 

Holt _ 

2 26 

Wheeler _ 

2.26 

Hooker _ 

Howard -. 

2. 13 
2.23 

York . . 

2 26 


4399 y 

nrm 

Rate per Rate per 

County bushel County bushel 
All oountles______ 12.20 


NEW HAMTSmiUt 

All counties______ _ x , $ 2.24 




JCOAST 


All counties_„ 


•2.28 


stw 

MEXICO 


All counties... 



•2.25 


WWW 

TOOK 

Albany. 

•2.41 

All other 


Now York 


counties ... 

•2.26 

City. 

X 41 



WORTH 

CAROLINA 


All counties_ 



S3 22 


Noam 

DAKOTA 


Adams 

•2.18 

McLean 

•2.16 

Barnes . 

2.29 

Mercer_ 

2. 16 

Benson ...... 

2.22 

Morton 

2. 19 

Billings_ 

2. 16 

Mountrail 

2. 15 

Bottineau_ 

X 16 

Nelson_ 

2.26 

Bowman_ 

2. 16 

Oliver_ 

X 17 

Burke. 

X 14 

Pembina_ 

2. 17 

Burleigh_ 

2.20 

Pierce_ 

2 19 

Csss.. 

2.31 

Ramsey__ 

X 24 

Cavalier. 

2.23 

Ransom_ 

2.32 

Dickey ___ 

2.20 

Renville_ 

2.16 

Divide_ 

2.13 

Richland .... 

2.33 

Dunn. 

X 10 

Rolette_ 

2. 19 

Eddy. 

2. 25 

Sargent_ 

2.32 

Emmons 

2.23 

Sheridan_.. 

2. 19 

Foster_ 

2.26 

Sioux . 

2.18 

Golden Valley. 

2. 15 

Slope. 

2. 16 

Grand Forks.. 

2 30 

Stark. 

2.10 

Grant ... 

2. 18 

Steele - 

2.29 

Orlggs.. 

2.20 

Stutsman .... 

2.27 

Hettinger_ 

X 16 

Towner. 

2 20 

Kidder___ 

2 23 

Traill .. 

2 30 

La Moure_ 

2.27 

Walsh_ 

2.29 

Logan _ _ 

2.25 

Ward 

2. 15 

McHenry. 

2.17 

Wells_ 

2. 23 

McIntosh .... 

2. 25 

Williams_ 

2.14 

McKenzie .... 

2. 14 




OHIO 


Adams ....... 

•2.28 

Hardin ...... 

•2.31 

Alien_ 

2.29 

Harrison_ 

2.32 

Ashland . 

2. 32 

Henry__ 

X 30 

Ashtabula 

X 34 

Highland_ 

2.28 

Athens . 

2.31 

Hocking__ 

2.31 

Auglaize. 

2 28 

Holmes. 

2. 32 

Belmont ___ 

2.32 

Huron. 

2. 31 

Brown_ 

2. 28 

Jackson ..... 

2.28 

Butler . 

2. 28 

Jefferson__ 

X 32 

Carroll. 

2.32 

Knox_...._ 

2.32 

Champaign .. 

2 28 

Lake .. 

2. 34 

Clark. 

2 28 

Lawrence .... 

2 28 

Clermont_ 

2.28 

Licking_ 

X 32 

Clinton_ _ 

2.28 

Logan.. 

2. 28 

Columbiana .. 

2 33 

Lorain __ 

X 32 

Coshocton ... 

X 32 

Lucas ___ 

2.31 

Crawford__ 

2 28 

Madison. 

2.28 

Cuyahoga _ 

2. 92 

Mahoning_ 

2. 34 

Darke _ 

2 28 

Marlon ...... 

2.31 

Defiance. 

2 28 

Medina __ 

2.32 

Delaware .... 

2 31 

Meigs . 

2 28 

Erie .. 

2.31 

Mercer .. 

2. 28 

Fairfield_ 

3.31 

Miami .. 

2.23 

Fayette__ 

2 28 

Monroe_ 

2 32 

Franklin. 

2. 31 

Montgomery . 

2.28 

Fulton _ 

2. 30 

Morgan__ 

2.32 

Gallia_ 

2. 28 

Morrow 

2. 32 

Oeauga.. 

2. 34 

Muskingum_ 

2.32 

Greene . 

2 28 

Noble . . 

2 32 

Guernsey .... 

X 32 

Ottawa_ 

2.31 

Hamilton__ 

2.28 

Paulding_ 

2.28 

Hancock_ 

2. 31 

Perry ... 

2.31 
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4100 


RULES AND REGULATIONS 


oh 10 —-Con ti n ued 
Rate per 


Rate per 


HOOTII DAKOTA 

Rate per 


Rate per 


Countp bushel 

County bushel 

Countp bushel 

Countp bushel 

Pickaway_ 

42. 91 

Summit_ 

42. 32 

Aurora- 

42.29 

Jackson- 

42.20 

Pike. 

2 28 

Trumbull -- 

2 34 

Beadle. 

2 28 

Jerauld 

2 29 

Portage_ 

2.32 

Tuscarawas .. 

2. 32 

Bennett__ 

2. 16 

Jones __ 

2.22 

Prebls. 

2 28 

Union -- 

2 31 

Bon Homme.. 

2. 32 

Kingsbury ... 

2 29 

Putnam . 

2. 30 

Van Wert .... 

2 28 

Brookings ... 

2 32 

Lake . 

2.31 

Richland_ 

2 32 

Vinton _ 

2.31 

Brown. 

2-26 

Lawrence- 

2.14 

Row. 

2.31 

Warren. 

2. 28 

Brule_ 

2. 26 

Lincoln _ 

2.34 

Sandusky .... 

2.31 

Washington .. 

2.32 

Buffalo_ 

2 26 

Lyman_... 

2.23 

Scioto__ 

2 28 

Wayne . 

2.32 

Butte _ 

2- 14 

McCook_ 

2.32 

Seneca .- 

2.31 

Williams _ 

2.28 

Campbell .... 

2.21 

McPherson_ 

2.26 

Shelby ___ 

2 28 

Wood. 

2.31 

Charles Mix.. 

2 28 

Marshall - 

2-33 

Stark _ 

2. 32 

Wyandot .... 

2 31 

Clark _ 

2.28 

Meade_ 

2. 15 





Clay. 

2.34 

Mellette __ 

2.21 


OXUKOMA 


Codington_ 

2 32 

Miner_ 

2.30 

Adair.- 

42.26 

Le Flore...... 

42 28 

Corson___ 

2. 18 

Minnehaha .. 

2.33 

Alfalfa . 

2. 24 

Lincoln_ 

2-28 

Custer _ 

2 08 

Moody _ 

2 33 

Atoka . 

2 28 

Logan- 

2.27 

Davison . 

2.32 

Pennington_ 

2. 15 

Beaver 

2.10 

Love _ 

2.28 

Day . 

2.32 

FerkUis_ 

2. 16 

Beckham .... 

2.27 

McClain__ 

2. 28 

Deuel . 

2. 35 

Potter. 

2.23 

Blaine .. 

2. 27 

McCurtain ... 

2.28 

Dewev. 

2. 18 

Roberts .. 

2.34 

Bry*m. 

2 28 

McIntosh_ 

2 28 

Douglas. 

2 28 

Sanborn_ 

2.29 

C.\ddo _ 

2 28 

Major . 

2.28 

E imund* ... 

2. 25 

Shannon ..— 

2. 15 

Canadian .... 

2 28 

Marshall. 

2.28 

Fall River- 

2 08 

Spink . 

2.28 

Carter ___ 

2 28 

Mayes. 

2.26 

Faulk _ 

3.27 

Stanley_ 

2 22 

Cherokee__ 

2.26 

Murray_ 

2.28 

Grant_ 

2.36 

Sully- 

2.23 

Choctaw. 

2.28 

Muskogee_ 

2.28 

Gregory . 

2. 25 

Todd. 

2. 20 

Cimarron .... 

2. 18 

Noble_ 

2.26 

Haakon . 

2.21 

Tripp .. 

2.23 

Cleveland .... 

2 28 

Nowata.- 

2.26 

Hamlin ..._ 

2.31 

Turner ...... 

2.33 

Coal- 

2.28 

Okfuskee .... 

2.28 

Hand. 

2 28 

Union. 

2.34 

Comanche_ 

2. 28 

Oklahoma ... 

2 . 28 

Hanson ..... 

2 29 

Walworth -_ 

2.23 

Cotton . 

2.28 

Okmulgee ... 

2.28 

Hording_ 

2. 16 

WaahAbaugh . 

2.20 

Craig ...- 

2. 26 

Osage -- 

2.20 

Hughes ...... 

2. 24 

Yankton __ 

2.30 

Creek . 

2.27 

Ottawa- 

2. 26 

Hut hi noon .. 

2.31 

Ziebach . 

2.16 

Custer . 

2. 27 

Pawnee ___ 

2 20 

Hyde .. 

2.26 



Delaware .... 

2. 26 

Payne_ 

2.37 





Dewey_ 

2.26 

Pittsburg- 

3.28 


TCNNK-A.srr 


Ellis. 

2 21 

Pontotoc - 

2 28 

Shelby__— 

42.34 

All other 


Garfield_ 

2 . 26 

Pottawatomie . 

2.28 



counties_ 

42 23 

Garvin -- 

2.28 

Pushmataha . 

2.28 






Grady_ 

Grant .... 
Orecr .... 

Harmon_ 

Harper ... 
Haskell ... 
Hughes ... 
Jack non .. 
Jefferson . 
Joh niton . 
K»y- 

Kingfisher 

Kiowa_ 

Latimer .. 


2 28 

2.24 
2.28 
2.28 
2. 10 
2. 28 
2. 28 
2.28 
2 28 
2.28 

2.25 

2.27 

2.28 
2.28 


Roger Mills.. - 
Rogers ....... 

Seminole .... 

Sequoyah _ 

Stephens .... 

Texas___ 

Tillman _ 

Tulsa ...- 

Wagoner ..... 
Washington .. 

Washita_ 

Woods_ 

Woodward_ 


2. 25 
2 28 
2. 28 
2 28 
2 28 
2. 19 
2 28 
2 28 
2 28 
2 28 
2. 27 
2 24 
2 24 


mas 

Andrews.82.26 Dallas. $2. 37 

Archer_... 

Armstrong ... 

Aiaacoea . 


2. 31 
2. 20 
2.40 

Bailey. 2. 28 

Ban derm ■ 

Bastrop 


Baker. 

42. 31 

Lake ........ 

•2.26 

Benton ...... 

2.37 

Lincoln .... 

2-27 

Clackamas — 

2. 44 

Lane 

3.35 

Clatsop -___ 

2. 61 

Uun_...... 

2. 38 

Columbia ... 

2. 61 

Malheur .... 

2.21 

Coos__ 

2. 17 

Marion.- 

2 42 

Crook _ 

2.35 

Morrow . 

238 

Curry .. 

2. 16 

Multnomah - 

2. 5L 

Deschutes ... 

3 36 

Polk. 

2.40 

Douglas __ 

2.21 

Sherman_ 

240 

Gilliam —.. 

2. 40 

Tillamook_ 

2.44 

Grant. 

2. 35 

Umatilla_ 

2.37 

Harney __ 

2.21 

Union ... 

2.33 

Hood River... 

3.40 

Wallowa. 

2.31 

Jackson 

2.21 

Wasco. 

2. 42 

Jefferson .... 

2.38 

Washington .. 

2.44 

Josephine ... 

2.21 

Wheeler_ 

2. 37 

Klamath _ 

2.29 

Yamhill . 

3.42 


nritN AYLVANIA 


Philadelphia _ 

42.41 

All other 




counties ... 

42. 26 


xnoor. 

ISLAND 


All counties... 



42.36 


SOUTH CAXOUNA 



Charleston ... $2. 41 


All other 

counties ... 


42 22 


2. 30 
2.40 

Baylor_.... 2. 30 

Bee . 2.48 

Bell. 2 40 

Bexar _ 2.40 

Blanco --2. 38 

Borden. 2.28 

Bosque_ 2.37 

Bowie_ 2.33 

Brazos_ 2. 45 

Briscoe ...... 2.20 

Brown_ 2.34 

Burleson_ 2.45 

Burnet__2.38 

Caldwell. 2. 40 

Calhoun. 2.44 

Callahan_ 2.30 

Carson__ 2.20 

Castro .. 2. 28 

Chambers ... 2.60 

Cherokee_ 2.42 

Childress_ 2 28 

Clay . 2 32 

Cochran-- 2. 26 

Coke. 2 27 

Coleman - 3.81 

Collin. 3.35 

Colli ngs- 

worth_ 2.26 

Comal .__ 2. 40 

Comanche 2.35 

Concho. 2. 32 

Cooke. 2.33 

Coryell __ 2.30 

Cottle_ 2. 20 

Crosby ...... 2.36 

Col be non_ 3. 26 

Dallam. 2 23 


Erath _ 

Falls_ 

Fannin_ 


Floyd 

Foard 


Gaines ...... 

Galveston_ 

Oarza ....... 

Qlllesple .... 

Glasscock ... 


Dawson __ 3.26 

Deaf Smith... 2 36 

Delta_2 36 

Denton_ 2. 35 

Do Witt. 2.42 

Dickens . 2.26 

Dimmit_ 3 34 

Donley_ 2.26 

Eastland .... 3.30 

Edwards __ 2. 30 

Ellis. 2. 37 

El Paso- 2. 26 


Countp 

Hudspeth ... $2.26 

Hunt_... 2. 36 

Hutchinson .. X 23 

Irion. 2. 28 

Jack ...._2.32 

Jackson_ 2.40 

Jeff Davis- 2- 26 

Jefferson_ 2.46 

Johnson_ 2.30 

Jones _ 2.28 

Karnes_ 2.44 

Kaufman_ 2.38 

Kendall_ 2.38 

Kent. 2 26 

Kerr . 2,31 

Kimble. 2. 32 

King. 2 20 

Kinney_2, 30 

Knox_ 2. 28 

Umur ___2. 33 

Lamb _ 2 26 

Lampasas . ... 2. 39 

Limestone_2.39 

Lipscomb .... 2. 23 

Live Oak_ 2.46 

Llano _ 2 30 

Loving ...... 2.20 

Lubbock_ 2. 26 

Lynn ___ 2.26 

McCulloch... 2.34 
McLennan ... 2.39 

Martin. 2 20 

Mason. 2. 34 

Maverick_2.30 

Medina__ 2. 36 

Menard ..... 2.32 

Midlaud_ 2. 20 

Milam _ 2.43 

Mills_ 2.35 

Mitchell_ 2.27 

Montague ... 2.32 

Moore_2 23 

Motley. 2.26 

Navarro_ 2 38 

Nolan ... 2.37 

Nueces. 2.60 

Ochiltree-2.23 

Oldham_ 2. 26 

Palo Pinto— 2.32 


not as— Continued 

Rate per Rate per 

but hel Countp bushel 


Parker -42.34 

Parmer ____2. 26 

Peooa _ 2.26 

Potter_... 2 26 

Presidio ..... 2.26 

Randall. 2.20 

Real _ 2.32 

Red River_ 2.33 

Reeves_ 2.28 

Refugio . 2 47 

Roberts_ 2.23 

Robertson ... 2.42 

Rockwall_2.36 

Runnels_... 2. 30 

San Patricio.- 2. 60 

San Saba. 2. 35 

Schleicher... 2.28 

Scurry__ 2. 27 

Shackelford . . 2. 30 

Sherman __ 2. 23 

Somervell .... 2. 34 

Stephens __ 2. 31 

Sterling_ 2.27 

Stonewall ... 2.26 

Sutton .. 2.28 

Swisher .. m | 
Tarrant -_ 


2.26 

3.37 


Taylor _ 2.28 


Terry 
Throckmor* 


_ 2 26 


2.30 

2. 29 
2 40 


Tom Green... 

Travis ...- 

Uvalde_ 2.33 

Van Zandt— 2.38 

Victoria_ 2. 44 

Waller _ 2.45 

Ward_ 2. 26 

Wharton .... 2.45 

Wheeler_ 2.26 

Wichita_ 2.30 

Wilbarger_2.30 

Williamson .. 

Wilson_ 

Wise .. 

Yoakum_ 

Young _... 

Zavala_ 


2. 40 
2, 42 

2.33 
2.26 
2.3) 

2.34 


UTAH 


2 85 
2.39 
2 33 


All counties_____ 42 20 

VXHMONT 

All counties.....___............ 12 24 


Fisher ....... 2.27 


VlKOIMtA 


2 26 
5 . 28 
2. 38 
2. 26 
2.50 
2.26 
2 34 
2 26 


Goliad .. 2 44 

Oray .. 2- 26 

Grayson _ 2.33 

Grimes ...... 2.45 

Guadalupe .. 2 40 

Hale.. 2. 26 

Hall_ 2 26 

Hamilton-2. 37 

Hansford_ 2.23 

Hardeman_ 2 28 

Harris_ 2. 60 

Hartley_ 2 23 

Haskell_2. 28 

Hays___2 40 

Hemphill_ 2 23 

Hill. 2 37 

Hockley ..... 2 26 

Hood. 2 34 

Howard . 2 26 


Chesapeake 

(Norfolk) 


Adams ....... 

Asotin __ 

Benton_ 

Chelan ___ 

Clallam . 

Clark _ 

Columbia .... 

Cowlitz_ 

Douglas_ 

Perry _ 

Franklin_ 

Garfield ..... 

Grant _... 

Grays Harbor. 

Island_ 

Jefferson .... 

King_ 

Kitsap __ 

Kittitas_ 

Klickitat_ 


42.41 

All other 
counties ... 

42. 24 

WASHINGTON 


42.36 

Lewis . 

42. 46 

2.33 

Lincoln_ 

2 34 

2 38 

Macon___ 

X 40 

2. 38 

Okanogan _ 

2.34 

2.30 

Pacific . 

S 1 

2.51 

Pend Oreille.. 

2 2.1 

2.37 

Pierce... 

2.51 

2.51 

San Juan_ 

2. 32 

2 30 

Skagit. 

2.40 

2. 28 

Skamania ... 

2. 46 

2. 37 

Snohomish .. 

2.45 

2 37 

Spokane _ 

2. 33 

2. 36 

Steven* _ 

2 28 

2 43 

Thurston_ 

2.46 

2.32 

Wahkiakum 

2-46 

2. 32 

Walla Walla.. 

2 37 

2 51 

Whatcom_ 

2. 37 

2. 33 

Whitman .... 

2.34 

2. 40 

Yakima ..... 

2.38 

2.42 




All counties 


WHIT VIXCJN1A 

.—.. $2 27 
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RULES AND REGULATIONS 


4401 


WISCONSIN 

Rate per Rate per 

County bushel County bushel 

Douglas_$3.44 Another 

counties ... $2 22 

wyomino 

AU counties-$2.11 

Since the 1976 crop of wheat has al¬ 
ready been harvested In the wheat pro¬ 
ducing area and the provisions of this 
amendment are needed to carry out the 
loan program more effectively, compli¬ 
ance with the notice of proposed rule- 
making would be impracticable and con¬ 
trary to the public interest. Therefore, 
this amendment is Issued without fol¬ 
lowing such procedure. 

l8ecs. 4 and 5, 62 8tat. 1070, as amended (16 
U 8.C. 714b and c); 8eca. 107. 401. 63 Stat, 
1051. as amended (7 U.8.C 1446a. 1421)) 

Effective date: January 25. 1977. 

Signed at Washington. D.C.. on Jan. 
14. 1977. 

Kenneth E. Prick, 
Executive Vice President. 
Commodity Credit Corporation . 

I Fit Doc.77-2172 Piled 1-24-77.8:45 am) 


CHAPTER XVIII—FARMERS HOME ADMIN¬ 
ISTRATION. DEPARTMENT OF AGRI¬ 
CULTURE 

SUBCHAPTER A—GENERAL REGULATIONS 

(FmHA Instructions 403.1. 443.1, 444.1, 444.4, 
444.5, 444.8. 441.2) 

LOANS AND GRANTS 
Miscellaneous Amendments 

On December 20,1976, a document was 
published in the Federal Register (41 
FR 55359-55365) proposing to review 
Part 1803, Including a change In title, 
and numerous miscellaneous amend¬ 
ments to various Parts 1821. 1822. and 
1832 of Title 7. Chapter XVIII, In the 
Code of Federal Regulations, to imple¬ 
ment the multiple advance feature of the 
Loan Disbursement System <LDS> na¬ 
tionwide. This new method of disbursing 
loan and grant funds applies to the 
following loan types: Section 502 and 
504 Rural Housing loam for construction 
and repair work. Farm Ownership. In¬ 
dividual Soil and Water. Recreation and 
Emergency, and enables the Farmers 
Home Administration to disburse loan 
and grant funds as they are needed, 
rather than disbursing them in a lump 
sum and allowing them to remain idle 
in a supervised bank account. Also, the 
multiple acfvance feature greatly reduces 
the need for supervised bank accounts 
as required by Part 1803 published at 35 
FR 16399. as amended at 36 FR 17832 
and 40 FR 16334. However, supervised 
bank accounts may still be used when 
needed. 

The notice of proposed rulemaking 
document published in summary form at 
40 FR 49577 dated October 23. 1975, pro¬ 
posing to revise Part 1803. “Supervised 
Bank Accounts/* and a Supplemental 
Notice published at 40 FR 52854 dated 
November 13. 1975, indicating that a 


multiple advance feature of LD6 would 
be field tested before nationwide Imple¬ 
mentation have been considered in the 
rule as set forth below. Accordingly. Part 
1803, is revised and various sections of 
Parts 1821, 1822, and 1832, are amended 
as follows: 

PART 1803—LOAN ANO GRANT 


Sec. 

DISBURSEMENT 

1803 l 

General. 

1803.2 

Policies governing disbursement of 
funds. 

1603.3 

Procedures to follow in fund dis¬ 
bursement. 

1803.4 

Establishing supervised bank ac¬ 
counts. 

1803 6 

Pledging collateral for deposit of 
funds In supervised bank account. 

16036 

Authority to establish supervised 
bank acoounte, deposit loan 
checks and other funds, counter¬ 
sign checks, close accounts, and 
execute all forms In connection 
with supervised bank account 
transactions. 

1603.7 

Deposits. 

1603.8 

Withdrawals. 

1803.9 

County Offlce records. 

1803.10 

Reconciliation of accounts. 

1803.11 

Closing accounts. 

1803 12 

Request for withdrawals by State 
Director. 


AtJTHOWTT : 7 US.C. 1989. 42 U3.C. 1480. 
42 US.C. 2942. 5 U.8.C. 301. sec. 10 Pub L. 
93-367, 88 Stat 392, delegation of authority 
by the Secretary of Agriculture. 7 CFR 2.23, 
delegation of authority by the Assistant Sec¬ 
retary for Rural Development. 7 CFR 2.70, 
delegation of authority by Director. OEO 29 
FR 14764. 33 FR 9850. 

8 1803.1 General. 

This Part prescribes the policies and 
procedures of the Farmers Home Admin¬ 
istration (FTnHA) to be followed in the 
disbursement of funds under the Loan 
Disbursement System (LD8> and in es¬ 
tablishing and using supervised bank ac¬ 
counts. The LDS system provides for 
funds on an as needed basis to substan¬ 
tially reduce interest costs to FmHA bor¬ 
rowers. U.8. Treasury, and FmHA. 

fa) Form FmHA 440-1. “Request for 
obligation of Funds,“ provides for: (1) 
the obligation only. (2) obligation and 
check request for the full amount of the 
loan or grant, and (3) obligation and 
check reouest for a partial amount of the 
loan or grant. The instructions on when 
and how to use this form are contained 
in the Forms Manual Insert <FMI) for 
this form, 

(b) Form FmHA 440-57. “Acknowl¬ 
edgment of obligated Funds/Check Re¬ 
quest/* provides for: (1) the Initial loan 
amount check, (2) all subsequent loan 
checks. (3) making corrections on the 
data in the loan account as reflected on 
the form. <4> notifying the Finance Of¬ 
fice of the loan closing date and the loan 
amortization effective date, and (6) pro¬ 
viding requested information from the 
Finance Office. The instructions on when 
and how to use this form are contained 
in the Forms Manual Insert for this 
form. 

(c> 8ee applicable regulations for pro¬ 
cedures to follow if checks arc lost or 
destroyed. 


<d) Borrowers as referred to in this 
Part include both loan and grant recipi¬ 
ents. They are referred to as depositors 
in the deposit agreements hereinafter 
described. References herein and In de¬ 
posit agreements to “other lenders** in¬ 
clude lenders and grantors other than 
FmHA. 

<e> Banks referred to in this Part are 
those in which deposits are insured by 
the Federal Deposit Insurance Corpora¬ 
tion <FDIC>. 

(f > Supervised bank accounts referred 
to in this Part are bank accounts estab¬ 
lished through deposit agreements en¬ 
tered Into between either (1) the bor¬ 
rower. the United States of America act¬ 
ing through the FmHA. and the bank on 
Form FmHA 402-1, “Deposit Agree¬ 
ment,’* or (2) the borrower. FmHA. other 
lenders, and the bank on Form FmHA 
402-5, “Deposit Agreement (Non-FmHA 
Funds)/* 

(g) Form FmHA 402-1 provides for the 
deposit of funds in a supervised bank ac¬ 
count as security for payment of the bor¬ 
rower’s indebtedness to FHA and to as¬ 
sure the performance of the borrower’s 
obligations to FHA in connection with 
a loan and grant. 

(h) Form FmHA 402-5 provides for 
the deposit of funds advanced by other 
lenders as security for payments of the 
Indebtedness to them and to assure the 
performance of the borrower's obligation 
to them in connection with a loan and 
grant are made in a separate supervised 
bank account. 

(1) “Interest-Bearing Deposit Agree¬ 
ment/* available in all FmHA offices pro¬ 
vide* for the deposit of loan or grant 
funds that are not required for immedi¬ 
ate disbursement in specified interest- 
bearing deposits, and it is executed in 
conjunction with Fbrm FmHA 402-1 or 
Form FmHA 402-5. 

§ 1803.2 Policies Governing Disburse¬ 
ment of Fund*. 

(a) The partial advance feature of the 
LDS will be utilized whenever possible in 
accordance with the specific program 
procedures, except where prohibited by 
State statutes. The capability to request 
Treasury Checks on an as needed basis 
reduces the need for supervised bank ac¬ 
counts. Therefore, supervised bank ac¬ 
counts will be used only in rare Instances, 
eg.: 

(1) When a construction loan is made 
and the construction is substantially 
complete, but a small amount is being 
withheld pending completion of land¬ 
scaping or some similar item, or a small 
amount of funds usually not to exceed 
$2,000. is not disbursed at loan closing 
In this case, the amount of funds not 
disbursed will be requested from the 
Finance Office using Form FmHA 440-57, 
or issued by the Finance Office when the 
predetermined amortization effective 
date occurs, and placed in a supervised 
bank account for future disbursement as 
appropriate. 

(2) When a lame number of checks 
will be Lssued in the construction of a 
dwelling or other development, as for 
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example under the "borrower method" of 
construction or in Operation <OL> loans 
and Emergency (EM• loans. In such 
cases, installment checks will continue 
to be requested from the Finance Office 
as necessary and deposited in a super¬ 
vised bank account and disbursed to sup¬ 
pliers. sub-contractors, etc., as necessary. 
When the construction process requires 
several checks to be issued at one time 
the LDS system can still be utilized. 
Those County Offices authorized to ro- 
que-t checks by telephone may request 
more than one check at a time. The 
offices not authorized to use the tele¬ 
phone method for requesting checks will 
use Form FmHA 440-57 to request one 
check at a time. If more than one check 
is required, a Form FtnHA 440-57 will be 
prepared for each check. 

(3) Association loan and grant funds 
made on a multiple advance basis need 
not be deposited in a supervised bank 
account unless required by State statutes 
or otherwise determined necessary by the 
State Director. 

<4» Supervised bank accounts will be 
used only when necessary to assure the 
correct expenditure of all or a part of 
loan and grant funds, borrower contribu¬ 
tions. and borrower income. Such ac¬ 
counts will be limited in amount and 
duration to the extent feasible through 
the prudent disbursement of funds and 
the prompt termination of the interests 
of FmHA funds and other lenders when 
the accounts are no longer required. 

(5) Income from the sale of security 
property or Economic Opportunity <EO> 
property or the proceeds from Insurance 
on such property will be deposited in a 
supervised bank account under Form 
FmHA 402-1 when the County Super¬ 
visor determines that it is necessary to 
do so to assure that the funds will be 
available for replacement of the prop- 

(6> When a borrower has clearly dem¬ 
onstrated Inability to handle his finan¬ 
cial affairs, all or part of his income or 
other funds may be deposited in the 
supervised bank account under Form 
FmHA 402-1 or Form FmHA 402-5 if the 
County Supervisor determines that such 
an arrangement is necessary to provide 
guidance in major financial management 
practices essential to the borrower’s suc¬ 
cess. subject to the following require- 
% ments. 

U> This supervisory technique will be 
used for a temporary period to help the 
borrower learn to properly manage his 
financial affairs. Such a period will not 
exceed one year unless extended by the 
District Director: and 

(ft) The borrower is agreeable to such 
an arrangement. 

<7> In exceptional cases when the un¬ 
incorporated EO cooperative or associa¬ 
tion borrower cannot obtain a position 
fidelity bond, its income may be deposited 
as provided for in $5 1803.5 and 1803.2<f) 
if another lender is involved. 

<b> For all construction loans, and 
those loans to be advanced in increments, 
only the actual amount to be disbursed at 
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loan closing will be requested either 
through Die initial submission of Form 
FmHA 440-1 or through Form FmHA 
440-57. Subsequent checks will be ordered 
as needed by submitting Form FmHA 
440-57 to the Finance Office. 

<c> Program instructions and FMI’s 
provide information as to the type of note 
to be utilized and the method of han¬ 
dling advances and the interest accrued 
thereon. For individual loon programs, 
interest will accrue from date of the 
check or date of loan closing whichever 
occurs later. For association and organi¬ 
zation type loans, interest will accrue 
from the dale the check is delivered to 
the borrower. 

(d> For all loan accounts, when the 
total amount has not been advanced at 
the amortization effective date, as de¬ 
fined in the forward the remaining bal- 
lance to the County Supervisor for ap¬ 
propriate action, unless the County 
Supervisor notifies the Finance Office of 
other arrangements. 

<e) When a check cannot be negoti¬ 
ated within 20 working days from the 
date of the check, the County Supervisor 
will return the check<s> with Form 
FmHA 440-10, ‘‘Cancellation of Loan or 
Grant Check and/or Obligation." in ac¬ 
cordance with applicable regulations. 

<f> Funds provided to an FmHA bor¬ 
rower by another lender (through subor¬ 
dination agreements by the FmHA or 
under other arrangements between the 
borrower. FmHA, and other lender > that 
are not used immediately after the loan 
or grant closing will be deposited m a 
supervised bank account under Form 
FmHA 402—5. provided 

(1) The County Supervisor determine* 
such action U necessary to protect FmHA’s 
interest and to assure that the funds will 
be used for the purposes planned. (2) The 
other lender la unwilling to control the use 
of ttich funds, and (31 The other lender la 
agreeable to the use of the FHA supervised 
bank account. 

(g) The debt instruments executed at 
the time of loan closing constitutes an 
obligation on the part of the Govern¬ 
ment to disburse all funds at one time or 
in multiple advances provided the funds 
are for purposes authorized by the Gov¬ 
ernment at the time of loan closing. This 
obligatory commitment takes priority 
over any intervening liens or advances 
by other creditors regardless of the pro¬ 
visions of the State laws involved. 

§ 1803.3 Procedure* to follow in fund 
disbursement* 

(a) The County Supervisor will deter¬ 
mine during loan approval the amounts> 
of loan check (s)—full or partial— 
and forward such request to the Finance 
Office by complying with the FMI for 
Form FmHA 440-1 and Form FmHA 
440-57. 

lb) Counties using the telephone to 
request subsequent advances will call the 
designated telephone number provided 
by the Finance Office and request all 
.subsequent checks by providing the in¬ 
formation required on a Form FmHA 
440-57. 


<c) When check<s) are delivered to 
the County Office the County Super¬ 
visor will assure himself that the name 
of the borrower and the amount (s) of 
check(s) coincide with the request on 
file. The County Supervisor should as¬ 
sure himself that the check is properly 
endorsed to Insure payment to the in¬ 
tended recipient. An example of such a 
restrictive endorsement is: 

"Pay to the order of (3rd party payee)**— 
(Contractor, Developer Bub-Con tractor. 
Building Supply House, etc.) for the purpose 

of .. 

/ 

id> When necessary and only under 
the circumstances os listed in paragraph 
II the County Supervisor will establish 
or cause to be established a supervised 
bank account. 

§ 1803.1 hMnlilidling «upcrvi»rd bank 
account*. 

<a> Each borrower will be given an op¬ 
portunity to choose the bank in which 
his supervised bank account will be es¬ 
tablished, provided the bank is a mem¬ 
ber of the FDIC. 

ib) When accounts are established, it 
should be determined that : 

(1) The bank In fully informed concerning 
the provisions of Form FmHA 402-1 and/or 
Form FmHA 402-5. and 

(2) Agree menu are reached with respect 
to the service* to be provided by the bank in¬ 
cluding the frequency and method of trans¬ 
mittal of bank statement!!, and 

(3) Agreement is reached with the bank 
regarding the place where the counter-sig¬ 
nature will be on checks, particularly those 
drawn on banka under electronic checking 
systems. 

<c) When possible. County Supervisor 
will make arrangements with banks 
which are members of the FDIC under 
which they will waive service charges in 
connection with supervised bank ac¬ 
counts established in such banks. How¬ 
ever. there is no objection to the pay¬ 
ment by the borrower of a reasonable 
charge for such service. 

cd) If the amount of Association. 
Watershed <W8). Organizational Rural 
Rental Housing <RRH>. Rural Renewal 
iRN). Resource Conservation and De¬ 
velopment (RCD), EO loans to a Co¬ 
operative Association, Rural Coopera¬ 
tive Housing (RCH). or Organizational 
Labor Housing «LH > loan funds and 
grant funds plus any borrower contribu¬ 
tions and funds from other sources to be 
deposited Jn the supervised bank account 
will exceed $40,000 the bank will be re¬ 
quired to pledge collateral for the excess 
over $40,000 before the deposit is made 
(see & 1803,5 of this Chapter). In addi¬ 
tion. a pledge of collateral for any ex¬ 
cess over $40,000 in a supervised bank 
account may be required for other types 
of loam or grants in amounts in excess 
of the State Director s approval author¬ 
ization when determined necessary by 
the National Office on on individual case 
basis. 

(e) Only one supervised bank account 
will be established for any borrower re¬ 
gardless of the amount or source of 
funds, except for RRH loons separate EC- 
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counts will be established for each 
project. 

(f) When a supervised bank account 
is established, an original and two copies 
of Form FmHA 402-1 or Form FmHA 
402-5. and the Interest-Bearing Deposit 
Agreement available in all FmHA offices, 
when applicable, will be executed by the 
borrower, the bank, and a County Office 
employee. The original will be retained in 
the borrower's case hie, one executed 
copy will be delivered to the bank, and 
one executed copy to the borrower. An 
extra copy of the Interest-Bearing De¬ 
posit Agreement will be prepared and at¬ 
tached to the certificate passbook, or 
other evidence of deposit representing 
the Interest-bearing deposit. 

(1) If an agreement on Form FmHA 
402-1 or Form FmHA 402-5 has pre¬ 
viously been executed and Form FmHA 
402-5, "Termination of Interest In Super¬ 
vised Bank Account," has not been ex¬ 
ecuted with respect to It, a new agree¬ 
ment Is not required when additional 
funds are to be deposited unless requested 
by the bank. 

(2) When the note and security Instru¬ 
ment are signed by two Joint borrowers 
or by both husband and wife, a Joint 
survivorship supervised bank account 
will be established from which either can 
withdraw funds If State laws permit such 
accounts. In such cases both parties will 
sign the Deposit Agreement(s). 

g 1803.5 Pledging collateral for depoult 
of funds in nupervined bank account. 

(a) Funds in excess of $40,000 for bor¬ 
rowers referred to In 1 1803.4(d) de¬ 
posited In supervised bank accounts, must 
be secured by pledging acceptable col¬ 
lateral with the Federal Reserve Bank In 
an amount not less than the excess. 

<b> As soon as it Is determined that the 
loan will be approved and the applicant 
has selected or tentatively selected a bank 
for the supervised bank account, the 
County Supervisor will contact the bank 
to determine: 

(1) That the bank selected is a bank 
that Is insured by the FDIC. 

(2) Whether the bank Is willing to 
pledge collateral with the Federal Re¬ 
serve Bank under Treasury Circular No. 
176 to the extent necessary to secure the 
amount of funds being deposited In ex¬ 
cess of $40,000. 

(c) If the bank is agreeable to pledg¬ 
ing collateral, the County Supervisor 
should complete a form letter available 
in all FmHA offices in an original and 
three copies, the original and one copy 
for the National Office, the second copy 
for the State Office, and the third copy 
for the County Office. The form letter 
should be forwarded to the National Of¬ 
fice at least 30 days before the date of 
loan closing. 

(d> The National Office will arrange 
for the Treasury Department have the 
bank designated os a depositary unless 
already designated, and to have collateral 
pledged. 

(e> If. two days before loan closing, 
the State Director has not received a 
copy of the Treasury Department s letter 


to the bank confirming the pledge of 
collateral, he should contact the Na¬ 
tional Office, Attention: Financial Sup¬ 
port Division. 

(f) When the amount of the deposit 
In the supervised bank account has been 
reduced to a point where the bank de¬ 
sires part or ail of its collateral released, 
it should write to the Treasury Depart¬ 
ment. Domestic Banking Staff Bureau of 
Government Operations. Washington. 
D.C. 20226. requesting the release and 
stating the balance In the supervised 
bank account. 

g 1803.6 Authority to cMahlUh *uprr- 
viwd bank arroqnl*. deposit loan 
dtfckx and otbrr fund*, countersign 
check*, clo*e account*, and exernte 
all form* in connection with *uprr- 
vUrd bank account transaction*. 

County Supervisors are authorized to 
establish supervised bank accounts, de¬ 
posit loan checks and other funds, coun¬ 
tersign checks, close accounts, and ex¬ 
ecute all forms in connection with super¬ 
vised bank account transactions and re¬ 
delegate this authority to authorized col¬ 
lection officers under their supervision 
who are considered capable of exercis¬ 
ing such authority. State Directors will 
make written demand upon the bank for 
withdrawals as outlined In 1 1803.12 of 
this Chapter. 

g 1803.7 Deposit*. 

(a) Deposits by FmHA Personnel. (1) 
Checks made payable solely to the Fed¬ 
eral Government, or any agency thereof, 
and a Joint check when the Treasurer 
of the United States a Joint payee, may 
not be deposited in a supervised bank 
account. 

<2> FmHA personnel will accept funds 
for deposit in a borrower's supervised 
bank account ONLY In the form of a 
check or money order endorsed by the 
borrower "For Deposit Only," or a check 
drawn to the order of the bank in which 
the funds are to be deposited or a loan 
check drawn on the U-8. Treasury. 

(i) A Joint check that is payable to the 
borrower and FmHA will be endorsed by 
the County Supervisor as provided In 
Part 1862 of this Chapter 

(11) Ordinarily, when deposits are to 
be made from funds which are received 
as the result of consent or subordination 
agreements or assignments of income, 
the check should be drawn to the order of 
the bank In which the supervised bank 
account is established or Jointly to the 
order of the borrower and the FmHA 
All such checks should be delivered or 
mailed to the County Office. 

(ill) If direct or insured loan funds 
(other than OL, EM, or EO loan funds) 
or borrower contributions are to be de¬ 
posited in a supervised bank account, 
such funds will be deposited on the date 
of loan closing afer it has been deter¬ 
mined that the loan can be closed. How¬ 
ever. if it is impossible to deposit the 
funds on the day the loan is closed due 
to reasons such as distance from the bank 
or banking hours, the funds will be de¬ 
posited on the first banking day follow¬ 
ing the date of loan closing. 
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(iv) Grant funds will be deposited 
when such funds are delivered. 

(v) When funds from any source are 
deposited by FmHA personnel in a super¬ 
vised bonk account, a deposit slip will be 
prepared in an original and two copies 
and distributed as follows: Original to 
the bank, one copy to the borrower, and 
one copy for the borrowers case folder. 
The name of the borrower, the source of 
funds, and "Subject to FmHA Counter- 
signature". and if applicable, the account 
number will be entered on each deposit 
slip. 

(vi) A loan or grant check drawn on 
the U 8. Treasury may be deposited in a 
Supervised Bank Account without en¬ 
dorsement by the borrower when it will 
facilitate delivery of the check and is 
acceptable to the bank. The borrower 
will be notified immediately of any de¬ 
posit made and will be furnished a copy 
if the deposit of this nature is made, the 
following endorsement will be used: 

"For deposit only in the supervised bonk 

account of ._...._......__ 

(Name of borrower) 

In the ...____ 

(Name of bank and addreaa 

--...........-........... pursuant 

when necessary for identification) 
to Deposit Agreement dated__..." 

(vil) Accounts established through the 
use of an Interest-Bearing Deposit 
Agreement will be in the name of the de¬ 
positor and the Government. 

(b) Deposits by Borrowers. Funds in 
any form may be deposited in the super¬ 
vised bank account by the borrower if 
authorized by the FmHA provided the 
bank has agreed that when a deposit is 
made to the account by other than FmHA 
personnel, the bank will promptly deliver 
or mall a copy of the deposit slip to the 
FmHA County Office. 

(1) A loon or grant check drawn on 
the U.S. Treasury may be deposited In a 
supervised bank account by a borrower, 
provided the following endorsement Is 
used and is Inserted thereon prior to de¬ 
livery to the borrower for signature: 

"For deposit only m my supervised bank 

account in the ....._ ... 

(name of bonk and address 

- pursuant 

when necessary for Identification) 
to Depoalt Agreement dated_... M 

<2> Funds other than loan or grant 
funds may be deposited by the borrower 
in those exceptional instances where an 
agreement is reached between the Coun¬ 
ty Supervisor and the borrower whereby 
the borrower will make deposits of in¬ 
come from any source directly into the 
supervised bank account. In such in¬ 
stances the borrower will be instructed 
to prepare the deposit slip In the manner 
described In 5 1803.6(a) <v> of this chap¬ 
ter. 

§ 1803.8 Withdrawal*. 

(a> The County Supervisor will not 
countersign checks on the supervised 
bank account for the use of funds un¬ 
less the funds deposited by the borrower 
from other sources were cash deposits 
or checks which the County Supervisor 
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knows to be good or until he knows that 
the deposited checks have cleared 

Withdrawals of funds deposited 
under Form FmHA 402-1 or Form FmHA 
402-5 are permitted only by order of the 
borrower and countersignature of au¬ 
thorised FmHA personnel or upon writ¬ 
ten demand on the bank by the State Di¬ 
rector of the FmHA. 

<c> Upon withdrawal or maturity of 
interest-bearing accounts established 
through the use of an Interest-Bearing 
Deposit Agreement, such funds will be 
credited to the supervised bank account 
established through the use of Form 
FmHA 402-1 or Form FmHA 402-5. 

<d) The issuance of checks on the 
supervised bank account will be kept to 
the minimum possible without defeat¬ 
ing the purpose of such accounts. When 
major items of capital goods are being 
purchased, or a limited number of rela¬ 
tively costly Kerns of operating expenses 
are being paid, or when debts are being 
refinanced, the checks will be drawn to 
the vendors or creditors. If minor capital 
items are being purchased or numerous 
items of operating and family living ex¬ 
penses are involved as In connection 
with a monthly budget, a check may be 
drawn to the borrower to provide the 
funds to meet such costs. 

<1> A check will be issued payable to 
the appropriate payee but will never be 
Issued to "cash". The purpose of the 
expenditure will be clearly shown on 
Form FmHA 402-2. “Statement of De¬ 
posits and Withdrawals.” and indicated 
on the face of the check. When checks 
are drawn in favor of the borrower to 
cover items too numerous to identify, 
the expenditure will be identified on the 
check if space permits ns “miscellane¬ 
ous.” 

(2) Normally. OL and EM loan funds 
will not be withdrawn from the super¬ 
vised bank account until the lien search 
has been made and the determination 
reached that the required security has 
been obtained This applies also to with¬ 
drawal of funds in secured individual 
loan cases. However, in those Instances 
when the applicant is unable to pay for 
the hen search and filing fees from his 
own funds, a check for this purpose may 
be drawn on the supervised bank ac¬ 
count to meet these loan making 
requirements. 

<3> Ordinarily, a check will be counter¬ 
signed before it is delivered to the payee. 
However, in justifiable circumstances 
such as when excessive travel on the 
part of the borrower or the County Su¬ 
pervisor would be involved or purchases 
would be prevented, and the borrower 
can be relied upon to select goods and 
services in accordance with the plans, 
a check may be delivered to the payee 
by the borrower before being counter¬ 
signed. 

(I) When a check Is to be delivered 
to the payee before being countersigned, 
the County Supervisor must make it 
clear to the borrower and to the payee, 
if possible, that the checks will be 
countersigned only if the quantity and 
quality of items purchased are in ac¬ 
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cord&nce with approved plans. 

ill) Checks delivered to the payee be¬ 
fore countersignature will bear the fol¬ 
lowing legend in addition to the legend 
for countersignature: “Valid only upon 
Countersignature of Farmers Home Ad¬ 
ministration.” 

till* The check must be presented by 
the payee or his representative to the 
County Office of the FmHA servicing the 
account for the required countersigna¬ 
ture. 

<tv> Such check must be accompanied 
by a bill of sale, invoice, or receipt signed 
by the borrower identifying the nature 
and cost of the goods or services pur¬ 
chased or similar Information must be 
Indicated on the check. 

(4) For real estate loans or grants, 
whether the check Is delivered to the 
payee before or after countersignature, 
the number and date of the check will 
be inserted on all bills of sale, invoices, 
receipts, and itemized statements for 
materials, equipment, and services. 

<5> Bills of sale, and so forth, may be 
returned to the borrower together with 
the canceled check for the payment of 
the bill. 

C6> Checks to be drawn on a super¬ 
vised bank account will bear the legend: 

Countersigned, not as co-mnker or en¬ 
dorser 


(Title) 

Farmers Home Administration. 

§ 1803.0 (eiintr oflirr irrortU. 

A record of funds deposited in a super¬ 
vised bank account will be maintained 
on Form FHA 402-2 In accordance with 
Instructions for its preparation available 
at all FmHA Offices. The record of funds 
provided for operating purposes by an¬ 
other creditor or grantor will be on a 
separate Form FHA 402-2 so that they 
can be clearly identified. 

§1803.10 R«*<muiliation of account*. 

(a) A bank statement will be obtained 
periodically in accordance with estab¬ 
lished banking practices in the area. If 
requested by the bank, a supply of ad¬ 
dressed, franked envelopes will be pro¬ 
vided for use in mailing bank statements 
and canceled checks for supervised bank 
accounts to the County Office. Bank 
statements will be reconciled promptly 
with County Office records. The persons 
making the reconciliation w ill initial the 
record and indicate the date of the ac¬ 
tion. 

<b> All banks statements and canceled 
checks will be forwarded immediately to 
the borrower when bank statements and 
County Office records arc In agreement. 
If a transmittal is used. Form FHA 140- 
4, “Transmittal of Documents,” is pre¬ 
scribed for that purpose. 

a 1803.1 I f'.lofting account*. 

When FmHA loan or grant funds or 
those of another lender have all been 
properly expended or withdrawn, Form 
FinHA 402-6 may be used to give the con¬ 


sent of FmHA rand of another lender, if 
involved i to close the supervised bank 
account in the following situations: 

(a) When FHA loan funds In the 
supervised bank account of a borrower 
have been reduced to $100 or less, and a 
check for the unexpended balance has 
been Issued to the borrower to be used 
for authorized purposes. 

<b> For all loan accounts, except as¬ 
sociation loans, after completion of au¬ 
thorized loan fund expenditures, and 
after promptly refunding any remaining 
unexpended loan funds on the borrower's 
loan account with FmHA or another 
lender, as appropriate. 

(c) For association loan and grant 
accounts, when the funds have been 
expended in accordance with the re¬ 
quirements of Subparts A and I of this 
chapter the supervised bank account will 
be closed within 90 days following com¬ 
pletion of development unless an exten¬ 
sion of time is authorized In writing by 
the District Supervisor. If the borrower 
will not agree to closing the account. The 
County Supervisor will request the State 
Director to make demand upon the bank 
In accordance with 5 1803.12. 

<d) Promptly (1) upon the death of 
a borrower, except when the loan is being 
continued with a Joint debtor, or (2) 
when a borrower Is in default and It Is 
determined that no further assistance 
will be given, or (3) when a borrower Is 
no longer classified as “active.* 4 
CD Deceased borrowers. 

<i> Ordinarily, upon notice of the death 
of a borrower, the Count)' Supervisor will 
request the State Director to make de¬ 
mand upon the tank for the balance of 
deposit and apply all of the balance 
after payment on any bank charges to 
the borrower’s FmHA Indebtedness. 
When the State Director approves con¬ 
tinuation with a survivor, the Super¬ 
vised bank account of a deceased bor¬ 
rower may be continued with & remain¬ 
ing Joint debtor who is liable for the loan 
and agrees to use the unexpended funds 
as planned, provided: 

<A> The account is a joint survivor¬ 
ship supervised bank account, or 

f B* If not a Joint survivorship account, 
the bank will agree to permit the addi¬ 
tion of the surviving joint debtor's name 
to the existing signature card and Form 
FmHA 402-1 and ; or Form FmHA 402-5 
and continue to disburse checks out of 
the existing account upon FhiHA’s 
countersignature and the Joint debtor’s 
signature In place of the deceased bor¬ 
rower. or 

(C) The bank will permit the 8tate 
Director to withdraw the balance from 
the existing supervised bank account 
with a check jointly payable to the FHA 
and the surviving Joint debtor and de¬ 
posit the money in a new* supervised bank 
account with the surviving Joint debtor, 
and will disburse checks from this new 
account upon the signature of such 
survivor and the countersignature of an 
authorized FHA official. 

<ii» The State Director, before applying 

the balance remaining in the supervised 
bank account to the FmHA indebtedness. 


HOC*At REGISTER, VOl. 42. NO. 16— TUESDAY, JANUARY 25, 1977 








RULES AND REGULATION: 


140.1 


is authorized upon approval by the Of¬ 
fice of the Oener&l Counsel (OQC) to re¬ 
lease any unobligated balances thereof 
made by other lenders to the FmllA bor¬ 
rower for specific operating purposes in 
accordance with subordination agree¬ 
ments or other arrangements between 
the FmHA, the lender, and the borrower. 

iill) Hie State Director, upon the rec¬ 
ommendation of an authorized repre¬ 
sentative of the estate of the deceased 
borrower and the approval of the OGC. 
is authorized to approve the use of de¬ 
posited funds for the payment of com¬ 
mitments for goods delivered or services 
performed In accordance with the de¬ 
ceased borrower’s plans approved by 
FmHA. 

»2) Borrowers In Default. Whenever it 
is impossible or Impractical to obtain a 
signed clerk from a borrower whose su¬ 
pervised bank account is to be closed, the 
County Supervisor will request the State 
Director to make demand upon the bank 
for the balance on deposit in the borrow¬ 
er’s supervised bank account for appli¬ 
cation as appropriate: 

(1) To the borrower’s FHA Indebted¬ 
ness. or 

'lit As refunds of any unobligated ad¬ 
vances provided by other lenders which 
were deposited In the account, or 

Mil) For the return of FniHA grant 
funds to the FmHA Finance Office, or 

Mv) For the return of grant funds to 
other grantors. 

‘3) Reclassified Borrowers. When a 
borrower’s loan has not been paid in full, 
but the borrower is no longer classified 
as “active." 

(4) Paid up Borrowers. A paid up bor¬ 
rower is one who has & balance remains 
in the supervised bank account and has 
repaid his entire indebtedness to FmHA 
and has properly expended all funds ad¬ 
vanced by other lenders In such cases 
the County Supervisor will (a) notify the 
borrower in writing that the Interests of 
in the account FmHA and the other lend¬ 
er. if any. in the account have been ter¬ 
minated, and <b> inform the borrower 
of the balance remaining in the bank 
account. 

§ 1B03.12 ItcqiifMl for withdrawal* by 
State Director*. 

When the State Director is requested 
to make written demand upon the bonk 
for the balance on deposit in the super¬ 
vised bank account, or any part thereof, 
the request will be accompanied by the 
following information: 

<a> Name of borrower as it appears 
on Form FHA 402-1 and/or Form FHA 
402-5. 

ib> Name and location of the bank. 

<c> Amount to be withdrawn for re¬ 
fund to another lender of any balance 
that may remain of funds received by 
the borrower from such lender as a loan 
or grant 6r under a subordination agree¬ 
ment or other arrangement between the 
FmHA, the other lender, and the bor¬ 
rower. 

<d> Amount to be withdrawn, exclud¬ 
ing any bank charges, for a refund of 
PmHA's or other lender's loans or 

grants. 


(e> Other pertinent information in¬ 
cluding reasons for the withdrawal. 


PART 1821—FARM PURCHASE AND 
DEVELOPMENT LOANS TO INDIVIDUALS 

Subpart A—Farm Ownership Loan Policies, 
Procedures, and Authorizations 

1. The introductory paragraph and 
paragraph lb) of 31821.16 are revised to 
read as follows: 

§1821.16 Deferred payment*. 

Payments may be deferred when In¬ 
come is not available to meet regular 
installments. Deferment may be up to the 
end of the second full crop year from the 
date of the loan providing there is: 

• • • • • 

(b) A new system of farming or non- 
faira enterprise is being established that 
will require substantial improvements, 
such as land clearing, draining, leveling, 
irrigating, basic fertilizing, seeding, other 
land development, soil improvement, and 
extensive nonfarm facilities. Deferred 
payment alternate in on Form FmHA 
440-16, “Promissory Note,” is authorized 
for FO loam. Refer to the Form Manual 
insert for preparing the form. 

2. Paragraph (d)(1) and (d)(3) of 
1 1821.20 are revised to read as follows: 

§ 1821.20 f^oati approval. 

• • • • • 

(d) Distribution of docket forms and 
loan approval. • • • 

(1) To the finance office. Form FmHA 
440-1 (copy ). After Form FmHA 440-1 is 
processed In the Finance Office it will 
return to the County Office a copy of 
Form FmHA 440-57. ’ Acknowledgement 
of Obligated Funds/Check Request," 
Form FmHA 443-12 (Original). Form 
FmHA 494-19 (Original when required). 
• • • • • 

(3> To the State Office. If a loon Is 
approved in the State Office, a copy of 
Form FmHA 440-1 will be retained in 
the State Office unless exempted by State 
Supplements and a copy of Form FmHA 
443-12 will be retained. If the loan is 
approved in the County Office, a con¬ 
formed copy of Form FmHA 440-1 will 
be sent to the State Office for retention 
unless exempted by State Supplements 
and & copy of Form FmHA 443-12 will 
be sent to the State Office for retention; 
also, a copy of Form FmHA 492-19 when 
required by FmHA regulations. 

• • • • • 

3. Section 1821.21 is revised to read as 
follows: 

§ 1821.21 Requiting till*- Mrvtre and 
accepting option: 

When tiie loan is approved, the County 
Supervisor will sec that title service Is 
requested in accordance with Part 1807 
of this Chapter. If this has not already 
been done, and where land is being ac¬ 
quired also see that Form FmHA 440-35, 
“Acceptance of Option.” is completed, 
signed, and mailed to the seller. How¬ 
ever, in connection with the acceptance 
of an option on a subdivision. Form 


FmHA 443-10, “Acceptance of Option by 
Assignee <Land to be Subdivided).'* and 
Form FmHA 443-11, "Acceptance of Op¬ 
tion to Buyer (Land to be Subdivided).” 
will be used, as appropriate. When the 
acceptance of option letter lias been 
mailed to the seller, the borrower will 
arrange with the seller, in consultation 
with the County Supervisor, to occupy 
and operate the farm as soon as practi¬ 
cable. Agreements will be In writing and 
cover such subjects as disposition of 
growing crops, rentals, payment of main¬ 
tenance cost, and other pertinent points. 
The following forms will be used for Lhi3 
purpose, as appropriate: 

Form FmHA 442-5. "Short-Term Leone of 
Optioned Land." Form FmHA 442-6. "Short- 
Term Lease (Between Purchaser and Seller)." 
Form FmHA 442-8. "Agreement (Between 
Seller, Purchaser, and Tenant)." 

4. Section 1821.22 (a) and (b)(2) are 
revised and read as follows: 

§ 1821.22 Arlion* *ttV**qtirtst lo loan 

approval. 

(a) Requesting check. If real estate will 
not be taken as security or if real estate 
is taken as security and satisfactory title 
evidence Is obtained prior to loan ap¬ 
proval or when the County Supervisor is 
reasonably certain that satisfactory title 
evidence can be obtained so the loan can 
be closed within 15 days from the date of 
the check request, loon funds may be re¬ 
quested at the time of loan approval by 
entering the amount needed in block 21 
of Form FmHA 440-1. If funds are not 
requested when the loan is approved, ad¬ 
vances in the amount needed will be re¬ 
quested by using Form FmHA 440-57 in 
accordance with the FMI. The original 
440-57 will be retained in the County Of¬ 
fice and a copy sent to the Finance Of¬ 
fice. The Initial loan advance will be re¬ 
quested when loan approval conditions 
can be met. satisfactory title to real es¬ 
tate security can be provided, and a date 
has been set for loan closing. 

(1) When all loan funds can be dis¬ 
bursed at or within 15 days after loan 
closing or if the amount of funds that 
cannot be disbursed does not exceed 
82.000, the total amount of the loan will 
be requested in a single advance. 

(2) When loan funds cannot be dis¬ 
bursed as outlined in subparagraph 1 
above, the amount needed to meet the 
needs of the borrower will be requested 
by submitting a copy of Form FtnHA 
440-57 to the Finance Office. The amount 
of the advances should be as near as pos¬ 
sible to meet the needs of borrowers so 
that the amount in the supervised bank 
account will be kept at a minimum. The 
Finance x Office will continue to supply 
Form FmHA 440-57 until the entire loon 
has been disbursed. The County Super¬ 
visor should Inform borrowers of their 
responsibility of notifying the County Of¬ 
fice of amounts needed on a timely basis. 

(bl Handling loan checks. 

0 0 9*9 

(2) If a loan check is received and the 
loan cannot be cloeed within 20 working 
days from the date of the check, the 
County Supervisor will take appropriate 
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action in accordance with FmHA regula¬ 
tions. 


PART 1822—RURAL HOUSING LOANS 
AND GRANTS 

Subpart A—Section 502 Rural Housing 

Loan Policies, Procedures, and Authori¬ 
zations 

1. Section 1822.7<n> is revised to read 
as follows: 

§ 1822.7 Special requirement*. 

• • • • • 

<n) Mutnal self-help housing loans. Ap¬ 
plicants who arc unable to build modest 
dwellings by customary methods, because 
of limited income and repayment ability, 
may build their homes by participating 
In a mutual self-help housing project. 
The County Supervisor will not approve 
RH loons or proceed in the development 
of a self-help project without prior ap¬ 
proval of the State Director. He will, 
therefore, submit complete information 
about each family in the proposed self- 
help project to the State Office for re¬ 
view and request authority to proceed. 
Information submitted will Include items 
such as the family's size. Income, age of 
family members who will work on the 
dwelling, the size and cost of the planned 
dwelling, estimated savings, and the 
amount of the needed loan. Exhibit A. 
‘'Mutual Self-Help Housing Guidelines/' 
will be used as a guide for developing 
self-help projects and counseling with 
participating families. The County Su¬ 
pervisor, in counseling with families par¬ 
ticipating in self-help housing projects, 
will determine the anticipated time re¬ 
quired for construction and the extent to 
which the borrower will be able to meet 
loan payments during this period. If the 
applicants will not have enough income 
to meet payments of interest accruing at 
the note rate of Interest, or regular am¬ 
ortized loan payments during the con¬ 
struction period, interest and principal 
payments will be deferred and interest 
accruing during the construction period 
will bo added to the principal and sched¬ 
uled for repayment In regular amortized 
installments over the remaining term of 
the loan. 


2. Section 1822.13, paragraphs (c)(3) 

(1) t A) and (c) (3) (li) are revised to read 
os follows: 

§ 1822.13 Ijonn approval. 


(C) • • • 

(3) • • • 

ID*** 

(A) Form FmHA 440-1. < copy) 

• • • • • 

(U) To (he State Office. If the loan is 
approved by the County Supervisor, an 
unsigned copy of Form FmHA 440-1 will 
be sent to the State Office unless ex¬ 
empted by State instructions, and a copy 
of Form FmHA 444-2 will be sent to the 
State Office. If the loan is approved in 
the State Office, an unsigned copy of 


RULES AND REGULATIONS 

Form FmHA 440-1 and a copy of Form 
FmHA 444-2 will be retained in the State 
Office. 

• • • • • 

3. Section 1822.14, paragraph (a) in¬ 
troductory text is revised; paragraphs 
(a) (1) and (a) (2) are added; and para¬ 
graph (b)(2) is revised to read as fol¬ 
lows: 

§ 1822.11 Action* MiliM<;tirnl to loan 
approval. 

(a) Requesting check. When the lOAn 
has been approved, approval conditions 
can be met, any necessary curative ac¬ 
tions have been taken to provide a satis¬ 
factory title to any real estate security, 
and a tentative date has been set for 
loan closing, the County Supervisor or his 
delegate will complete the original and 
copy of Form FmHA 440-57 In accord¬ 
ance with the Forms Manual Insert 
(FMI) and send the copy to the Finance 
Office If real estate wiil not be taken as 
security or if real estate Is token as secu¬ 
rity and satisfactory title evidence Is ob¬ 
tained prior to loon approval, or when 
the County Supervisor is reasonably cer¬ 
tain that satisfactory title evidence can 
be obtained so the loon can be closed 
within 15 days from the date of the check 
request, the loan check may be requested 
at the time of loon approval by entering 
the amount of the check requested in the 
appropriate block of Form FmHA 440-1. 

(1) If all the loan funds will be dis¬ 
bursed at or within 15 days after loan 
closing or In cases where the amount 
of funds that cannot be disbursed at loan 
closing does not exceed $4,000, the total 
amount of the loan will be requested in a 
single advance. 

<2) If loon funds cannot be disbursed 
In accordance with time frame in para¬ 
graph (a) (1) of this section, the County 
Supervisor will enter in the appropriate 
block of Form FmHA 440-1 the amount 
of the loans funds to be disbursed at loon 
closing. Additional loan funds will be 
requested when and in amounts needed 
by submitting a completed copy of Form 
FmHA 440-57 to the Finance Office, or 
by telephone request If the additional 
funds cannot be received by the day 
needed using mall service. The County 
Supervisor should w r ork with developers 
and others to be sure that funds will 
be available when needed and, at the 
same time, to keep the future advances 
to a reasonable minimum. Any loon 
funds not requested by the date reported 
to the Finance Office os the "amortiza¬ 
tion effective date" for the loan will be 
disbursed by the Finance Office to the 
County Office by check dated on the 
amortization effective date. The check 
will be deposited in the borrower's super¬ 
vised bank account if it cannot be en¬ 
dorsed directly to a payee within 20 
working days from the date of the check. 
• • « • • 

<b) Handling loan checks. 

• • # • • 

(2) If a loan Treasury check is re¬ 
ceived and the loon cannot be closed 
within 20 working days from the date of 


the check, the County Supervisor will 
take appropriate action in accordance 
with FmHA regulations. 


In § 1822,15, paragraphs <b) (2) and 
(b)(3) arc revised and completely re¬ 
structured to read os follows; 

§ 1822.15 l.oan rln«ing nr I ion*. 

• • • • • 

<b> • • • 

(2) Promissory note. Form FmHA 
440-16, "Promissory Note," will be used 
for loans made under this subpart. The 
note will be prepared and signed in ac¬ 
cordance with Part 1807 of this chapter 
concerning cosigners. $ 1822.10(b) (5>| 
and the FMI. 

ii) The payment alternatives of the 
note will be completed In accordant *' 
with the FMI and the following: 

(A 4 Payment^ of principal ami Interest 
will be deferred during the period the 
dwelling is not expected to be suitable for 
occupancy as a residence because of con¬ 
struction or repairs to be made. In such 
cases, accrued interest Is added to prin¬ 
cipal and repaid in regular amortized 
installments (payment alternative ID af¬ 
ter the deferment period. 

4B> Payments of principal but not in¬ 
terest may be deferred on subsequent 
loons when authorized by the Admin¬ 
istrator In accordance with Section 1822 
17. Payments of principal and interest 
and principal only may be deferred on 
RHD loans in accordance with Section 
1822.16. 

<C> Payments will not be deferred if 
the dwelling is suitable to be occupied 
as the borrower's residence when the loan 
Is closed. 

(U) nie payment provision of the note 
will be completed In accordance with the 
FMI and the following: 

i A) The monthly payment provision 
will be used for all borrowers who reg¬ 
ularly receive monthly income and who 
can repay the loan In 12 equal monthly 
payments. 

(B) The annual payment provision 
will be used only for borrowers w r ho do 
not regularly receive monthly income. If 
installments are not to be deferred, the 
following provisions apply. 

(1 ) The amount of the first installment 
will be determined by the County Super¬ 
visor after considering the immediate 
debt-paying ability of the borrower. The 
amount of the first Installment may be 
less, but not more, than a regular an¬ 
nual installment. 

(2) The amount of the first installment 
may not be less than the amount equal 
to interest on the loan from the date of 
loan closing to January 1 of the calendar 
year following the calendar year in which 
the loan is closed. 

(3) Form FmHA 440-9 should be used 
to supplement this payment provision to 
facilitate servicing of loans for borrou - 
ers who pay more than one time a year. 

(3) Collection of first installment. If 
the annual payment provision of the 
note is used and payments are not de¬ 
ferred, the first installment of a loan 
closed during December wiil be collected 
at the time of loan closing. 
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5. Section 1822.16(f) is revised to read 
as follows: 

§ 1822.16 Rural Ilouiini; dit»lrr Iiniii*. 

• • • • • 

if) Deferred payments. The initial 
payments of principal and interest or 
principal only may be deferred so as not 
to become due unto as late as the third 
January 1 after the date of loan closing 
subject to all of the following conditions. 
• • • • • 

Subpart C—Farm Labor Housing Loan 

Policies, Procedures and Authorizations 

6. In 9 1822.74, paragraphs (a). (b> (1) 
and (b)<3> nre revised and read as fol¬ 
lows: 

§ 1822.74 Arlion Kubsrquritl to loan ap¬ 
proval. 

(a) Requesting the check. • • • 

(1) In those cases where relatively 
large amounts of funds are to be ex¬ 
pended for purchase of real estate or for 
other reasons, separate checks for such 
purposes may be ordered and endorsed 
by the borrower to the seller or other 
appropriate party. This will preclude the 
necessity for depositing such loan funds 
in the supervised bank account and re¬ 
duce the amount of required collateral. 

(2) Multiple advances may be used for 
all loans in accordance with Part 1803 of 
this chapter. Except as indicated in par¬ 
agraph (a)(1) of this section, advances 
will be made only as needed to cover dis¬ 
bursements required by the borrower for 
a 30-day period Normally, the advances 
should not exceed 24 In number or ex¬ 
tend longer than 2 years beyond loan 
closing. Generally contracts provide that 
a percentage will be retained to assure 
that the construction will be completed 
in accordance with the contract docu¬ 
ments. The County Supervisor will be 
sure that these funds arc withheld and 
included in the last advance. 

(1) For multiple advances to public 
tx>dies whose loans will be secured by 
bonds, instructions will be provided by 
the National Office in their letter of au¬ 
thorization. 

(ID For all loans other than public 
bodies: 

(A) Advances will be requested in suffi¬ 
cient amounts to insure that ample funds 
will be on hand to pay costa of construc¬ 
tion. land purchase, legal, engineering or 
architectural costs, interest, and other 
expenses, as needed. The borrower will 
prepare Form PmHA 440-11. “Estimate 
of Funds Needed For 30-day period.” 
This form will be approved by the Coun¬ 
ty Supervisor. After the County Super¬ 
visor determines that the estimate pre¬ 
pared by the borrower is adequate, he 
will request the advance by Indicating 
the amount of the Immediate need on 
Form PmHA 440-57 in accordance with 
the FMI and forward it to the Finance 
Office, St. Louis. Missouri. As an example, 
for a loan of $200,000 the advances may 
be made as follows: Assuming that the 
loan will be closed on July 1, the borrower 
will complete Form FmllA 440-11 In 
sufficient time so that the funds will be 


available on the day of loan closing. The 
estimates should be broken down for the 
first advance in a manner similar to the 
following: 


Construction___._M3.000 

Land acquisition_ 10. 000 

Engineering or architectural__ 14.000 

Legal --- 3.000 


Total ..... 70.000 


An advance in the amount of $70,000 
would then be available on July 1. the 
date of loon closing. The second advance 
will also be based on the borrower's esti¬ 
mate prepared on Form FrnHA 440-11, 
and will be prepared in sufficient time so 
that the estimate amount of funds will 
be available on August 1. This estimate of 
funds might be broken down as follows: 

Construction __119.000 

Engineering phane__ 400 


Total ... 19,400 

A copy of Form PmHA 440-57 specifying 
the amount then will be forwarded to 
the Finance Office. The same routine w ill 
be followed for each advance until the 
project is completed. Loan funds for the 
payment of interest due on each Janu¬ 
ary 1 will be requested in sufficient time 
to be available in the December advance. 

<B) Any deviation from the multiple 
advance procedure must have the prior 
approval of the National Office. 

(b) Handling the loan check . (1) Any 
loan check to be deposited in the super¬ 
vised bank account will be deposited in 
accordance with Part 1803 of this chap¬ 
ter. 


(3) If a loon check other than a check 
from a private lender is received and the 
loan cannot be closed within a reason¬ 
able amount of time, no more than 20 
working days from the date of the check, 
the County Supervisor will take appro¬ 
priate action in accordance with PmHA 
regulations. 


7. In 9 1822.75. paragraphs (c) (I), (2). 
(3), <4>, and (5) are revised to read os 
follows: 

§ 1822.75 U«II1 cIomii;'. 

• • • • • 

(c> Promissory note arid insurance en¬ 
dorsement. 

(1) The total amount to be shown in 
the note will be the amount of the loan 
appearing on Form PmHA 440-1. 

(2) Payments on LH loans will be 
scheduled in accordance with the FMI 
for Form PmHA 440-16, “Promissory 
Note.” Any funds included in the loan 
for the payment of interest will be col¬ 
lected and applied as a regular payment 
at the Ume of loan closing. Scheduled 
principal Installments during the first or 
first and second years after loan dosing 
may be deferred. Interest payments may 
not be deferred. 

(3) Form PmHA 440-16, “Promissory 
Note," will be used. Preparation will be 
in accordance with the FMI. 


(4» For a loan to a public body whose 
obligations bear interest exempt from 
Federal Income taxation, the forms of 
obligation and insurance endorsement 
will be determined in accordance with 
Part 1811 of this chapter. 

<5) The note will be signed in accord¬ 
ance with Part 1807 of this chapter. 


Subpart D—Rural Rental Housing Policies, 
Procedures, and Authorizations 

8. In 9 1822.88. paragraph <b> Is re¬ 
vised to read as follows: 

§ 1822.88 S|>*n iul concilium*. 

(b> Deferred principal payments. 
When necessary and advisable, smaller 
than regular payments of principal or 
no payments of principal may be pro¬ 
vided for the first and second year after 
loan closing. However, accrued interest 
must be paid according to the regular in¬ 
stallment schedule. 

• • • • • 

9. In 9 1822.93. paragraphs (b) (2) and 
(b) (3) arc revised to read as follows: 

§ 1822.93 (.oan approval. 

• • • • • 

(b) Loan approval action . 

• • • • • 

(2> Approval or disapproval of a loan. 

(t> Approval. When a loan is approved, 
the approval official will: 

(A) Sign the original and one copy of 
Form PmHA 446-1 and insert his title in 
the space provided. Indicate on all copies 
any conditions that must be met at or 
before the time of the loan is closed. 
Such conditions could include the 
amount of surety fidelity bond coverage, 
other insurance, the title evidence, and 
any other special requirements. If more 
space is needed, the form will be sup¬ 
plemented by a memorandum. 

(B) Prepare a completed Form FrnHA 
071-1 and handle in accordance with 
FrnHA Instruction 2015-C. 

(C) Forward an executed Form FmHA 
440-1 to the applicant in accordance with 
the Forms Manual Insert <FMI> and 
PmHA Instruction 2015-C. 

(11) Disapproval. If a loan is disap¬ 
proved after the docket has been de¬ 
veloped. the reason for such action will 
be shown on the original Form FmHA 
440-1. Form FmHA 440-1 will be ini¬ 
tialed and dated. The County Supervisor 
will notify the applicant of the disap¬ 
proval of the loan and the reasons there¬ 
for. The disapproved docket will then be 
handled in accordance with appropriate 
FmHA regulations. 


(3) Distribution of items. After the 
loan is approved, the contents of the 
docket will be distributed as follows: 

(1) To the Finance Office. Form FmHA 
444-5 (original), and Form FmHA 440- 
1, (copy). After being processed, an origi¬ 
nal and copy of Form FmHA 440-57. “Ac¬ 
knowledgement of Obligated Funds/ 
Chock Request,” will be processed and 
distributed by the Finance Office. 
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(ID To the State Office. One copy of 
Form FmHA 440-1 and one copy of Form 
FmHA 444-5. 

dll) To the County Office. One copy of 
Form FmHA 440-1 and the remainder of 
the loan docket. 

dv) To the OGC. For a loan to an or¬ 
ganization. or for a loan to an Individual 
In special cases, the approved loan 
docket, including any title evidence, will 
he sent to the OGC for preparation of 
closing instructions and any special legal 
documents required for closing. A certi¬ 
fied copy of a required loan resolution or 
tho original executed, witnessed loan 
agreement must be supplied by the ap¬ 
plicant in tune to be included in the loan 
docket. No docket will be considered 
which fails to include such a required 
resolution or agreement. The OGC will 
route the docket, including closing in¬ 
structions and any such legal documents, 
to the County Office through the State 
Office for review and for inclusion of any 
further instructions needed in closing the 
loon. 

(v) To the National Office a copy of 
Form FmHA 444-5. 

10. In 4 1822.95. paragraph <c> (1). 

(2), (3). (4). and (5) are revised to read 
as follows: 

§ 1822.95 I/oiin rising. 

• • • • • 

<c) Promissory note. 

<1) The total amount to be shown in 
the note will be shown on Form FmHA 
440-1. The note will be dated the date of 
loan closing except as authorized in 
$ 1807.2(f) (8) of this chapter. 

(2) Payments on RRH loans will be 
scheduled on the note in accordance with 
the Forms Manual Insert 'FMI>. Month¬ 
ly payments will be implemented. As pro¬ 
vided In 4 1822 88(b) the monthly prin¬ 
cipal installments during the first or the 
first and second years after loan closing 
may be deferred. Interest payments may 
not be deferred. 

(3) Form FmHA 440-16. ’ Promissory 
Note.” will be used. Instructions for prep¬ 
aration for monthly installments in the 
FMI will be followed. 

(4) The note(s) will be signed in ac¬ 
cordance with the FMI and Part 1807 of 
this chapter. 

(5) Any funds Included In the loan for 
the payment of interest will be collected 
and applied as a regular payment at the 
time of loan closing. 

• • • • • 
Subpart G—Rural Housing Site Loan 

Policies, Procedures, and Authorizations 

11. 4 1822.272(a) Cl) Is revised to read 
as follows: 

§ 1822.272 \pprmnl or tlt*approv»l of 

n loan. 

ta> • • • 

(1) Sign the original and one copy 
of completed Form FmHA 448-1 and in¬ 
sert his title In the space provided. 


12. 4 1822.274. paragraph <c) Is revised 
and restructured to read as follows: 

^ 1822.274 Ixwin r losing. 


(c) Promissory note. Form FmHA 440- 
16. "Promissory Note,” will be used. In¬ 
structions for preparation will be in ac¬ 
cordance with the FMI and the 
following: 

< 1 > The total amount to be shown in 
the note will be the amount of the loan 
shown on Form FmHA 440-1. The note 
will be dated the date of the loan closing. 
Items (1) through (6b) will be completed 
in accordance with the FMI for the note. 
Immediately after the Item (6b> follow¬ 
ing the words "Per Annum" delete the 
period and type. "Shall be paid at the 
end of two years from the date of this 
note." except that prepayments may be 
made as provided herein below. 

(2) The note will be signed in accord¬ 
ance with Part 1807 of this chapter and 
the FMI for the Form FmHA 440-16. 

(3) The note will be signed in accord¬ 
ance with Part 1807 of this chapter and 
the FMI Form FmHA 440-16. FMI, 

(4) Payments shall not be deferred. 

• • • • • 

13. In 4 1822.278. paragraphs (e) and 

(f) are revised to read as follows: 

§ 1822.278 Special requirement* for 
ItllS Motion 523 lnnn» (loan* to Or- 
ganixntion* providing *ile* for Keif- 
help Iiotiving), 

0 •' • • • 

(e) Multiple advances . These loans 
may be disbursed over a period not to 
exceed 18 months from the date of the 
first advance. 

(f) Note /orms . Form FmHA 440-16. 
"Promissory Note." will be used. Bee 
4 1822.274(c). 

• 0 • • • 


PART 1832—EMERGENCY LOANS 

Subpart A—Emergency Loan Policies, 
Procedures, and Authorizations 

1. 8ection 1832.29 is added and reads 
as follows: 

§ 1832.29 I nan fund di»bur*ement. 

EM loan funds will be disbursed as 
provided In Part 1803 of this chapter, 

(a) Loan funds may be requested as 
follows: 

(1) An immediate advance of all loon 
funds may be requested by using Form 
FmHA 440-1. "Request for obligation of 
funds." at the time the loan is obligated 
or by using Form FmHA 440-57. "Ac¬ 
knowledgment of obligated funds/check 
request." at a later date. 

(2) An initial partial advance, may be 
requested by using Forms FmHA 440-1 
or FmHA 440-57. One or more subsequent 
advances may be requested by using 
Form FmHA 440-57. 

(b) When an actual loss loan is made 
to an applicant for expenditures he has 
already made, the loon check may be 
turned over directly to him after such 
prior expenditures have been reasonably 
verified by the borrower's county case file. 

2. In 4 1832.30. paragraphs (a) through 
<e) are revised to read as follows: 

§ 1832.30 l/mn docket form*. 

(a) Promissory Notcig ). One or more 
notes will be prepared for the full amount 
of the loan, rounded to the nearest $10. 


Each scheduled installment will Include 
interest In addition to principal unless 
deferment of principal is authorized in 
accordance with 4 1832.21(c). The first 
installment may not be less than the 
amount equal to Interest on the loan from 
the estimated date or actual date of clos¬ 
ing to installment due date. 

U> Form FmHA 441-1, "Promissory 
Note," will be used when a loan is sched¬ 
uled for payment in unequal annual in¬ 
stallments. or within one full crop yeur 
after loan closing. 

(2) Form FmHA 440-16. "Promissory 
Note." will be used when a loon is sched¬ 
uled for payment In equal annual in¬ 
stallments of three years or more. Also, 
this note may be used when the first two 
installments are unequal and the balance 
consists of equal Installments. 

(3) When the applicant Is partnership 
the promissory note(s) will be executed 
so as to evidence the liability of the part¬ 
nership as well as each partner as an In¬ 
dividual. This will be accomplished by 
typing the name of the partnership above 
the space provided for signatures and 
having the note executed by each mem¬ 
ber of the partnership both as a partner 
and as an Individual. To evidence the 
liability of the partnership, the word/ 
"As Partners" will be typed Immediate] , 
beneath the name of the partnership 
and each partner will sign thereunder 
To evidence partners' liability as indi¬ 
viduals. the words "As Individuals" will 
be typed at the top of the blank space to 
the left of the lines for signatures, and 
each partner will sign thereunder, alon? 
with his spouse if required by State Sup¬ 
plements or loan closing Instructions. 

(4) When the applicant Is a corpora¬ 
tion. the promissory note(s) will be ex¬ 
ecuted by the corporation acting through 
Us appropriate officials and. in order to 
evidence their personal liability for the 
debt by the principal stockholders as in¬ 
dividuals. To evidence the principal 
stockholders* liability as individuals cadi 
principal stockholder will sign the 
note (a) except In unusual circumstances 
Including legal disability, absence from 
the country, or legal Justification. Their 
spouses will also sign the note if required 
by State Instruction* or loan closing in¬ 
structions. 

(b) Form FmHA 440-1, "Request for 
Oblioation of Funds " Tills form is used 
to obligate loan funds to provide certain 
statistical information about the loan 
and apnlicant and to request all or port 
of the loan funds obligated. 

(1) EM loans approved for borrowers 
presently indebted for an EM loan, but 
having NEW qualifying losses from a 
subsequent major or natural disaster for 
which a MDDN, PEDN. SDDN. or SDAN 
lias been assigned, will show the new 
appropriate disaster designation number 
This number win be used for all subse¬ 
quent EM loons approved unless the 
borrower has new qualifying losses from 
a different disaster for w’hich another 
disaster designation number has been 
assigned. 

(2) The Finance Office will not process 
Form FmHA 440-1 for EM loans that 
are not coded with a disaster designa¬ 
tion number. 
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<c> Form FmHA 441-5, ” Subordina¬ 
tion Agreement:* When a subordination 
agreement is required on crops, livestock, 
farm equipment, and other chattel prop¬ 
erty. Including items which have become 
personal property through execution of a 
severance agreement. Form FmHA 441-5. 
or other form approved by the State 
Director with the advice of the OGC. 
where Form FmHA 441-5 U not legally 
sufficient, will be used. Subordinations 
will be for a specified amount of money 
rather than for a specific period of time. 

(d> Form FmHA 440-6. “Severance 
Agreement .“ This form will be used when 
required by State Instructions. 

it) Form FmHA 440-26, ,, Consent and 
Subordination Agreement." Unless other¬ 
wise provided by a State Supplement this 
form, rather than a severance agreement, 
will be used in Uniform Commercial Code 
(UCC) States when a security interest Is 
taken in property after It has become a 
fixture. 


3. In I 1832.31. the listing for Form 
FmHA 440-1 should read as follows: 


440-1 Request for obligation of funds, 5. 2- 
O&C * 1 1-0.1-C. State director. 

• • • • e 

4 Section 1832.38 (c) is revised to read 
as follows: 

§ 1832.36 (Xian rioting. 

• • • • • 

<c> Supervised bank accounts. EM 
loan funds will only be deposited in a 
supervised bank account as provided In 
Part 1803 of this chapter. 

<7 US.C. 1989. 42 US.C. 1480. 42 US.C. 2042. 
5 U.8.O. 301. Section 10 PX. 93 357. 88 SUt 
392. delegation of authority by the Secretary 
of Agriculture. 7 CPR 233. delegation of au¬ 
thority by the Avila taut Secretary for Rural 
Development, 7 CPR 2 70. delegations of au¬ 
thority by Director. OBO 29 FR 14784. 33 FR 
9850.) 

Effective date: These regulations will 
become effective on January 25. 1977. 

Dated: January 19.1977. 

Frank B. Eixiott, 
Administrator. 

Farmers Home Administration. 
[PR Doc.77-2303 Plied 1-24-77:8 45 am| 


SUBCHAPTFR B—LOANS AND GRANTS 
PRIMARILY FOR REAL ESTATE PURPOSES 

l FmHA Instruction 442.12) 

PART 1823—ASSOCIATION LOANS AND 
GRANTS—COMMUNITY FACILITIES. DE¬ 
VELOPMENT. CONSERVATION. UTILIZA¬ 
TION 

Grants for Facilitating Development of Pri¬ 
vate Business Enterprises and Commu¬ 
nity Water and Waste Disposal Facilities 

Disbursement of Grant Funds— 
Correction 

In FR Doc. 76-38119 oppearing at page 
56626 In the Federal Register of Decem¬ 
ber 29, 1976. the Introductory text of 
i 1823.460 is corrected in the last sen¬ 
tence by adding a comma and the words 


•\ signed statements from other lenders 
and the applicant showing that such 
financing Ls not” immediately following 
the word “available” and Immediately 
before the word “at." 

As corrected, the entire introductory 
text for 4 1823 460 follows: 

§ 1823.160 Grant ringing and delivery 
of fund*. 

Closing Is the process by which FmHA 
determines that applicable administra¬ 
tive actions and required work of the 
grantee have been completed and de¬ 
livers the grant funds. If all or a por¬ 
tion of the grant is for construction, 
the grant will not be closed and funds 
will not be delivered before construction 
is completed: however. In exceptional 
cases grants may be closed at an earlier 
date with prior concurrence of the Na¬ 
tional Office. In such exceptional cases. 
State Directors will forward their recom¬ 
mendations for fund disbursal and the 
following Information to the National 
Office for concurrence before grant clos¬ 
ing or commencement of construction, 
whichever comes first: The applicant's 
certification that it has no other re¬ 
sources to pay for completion of the con¬ 
struction: and If interim financing can¬ 
not be used due to legal reasons, an 
opinion from the State Attorney General 
to that effect, provided by the applicant: 
or when interim financing is not other¬ 
wise available, signed statements from 
other lenders and the applicant showing 
that such financing is not available at 
reasonable rates and terms. 

• • • • • 

(7 US.C. 1989; delegation of authority by the 
Sec. of Agrl.. 7 CFK 2.23: delegation of au¬ 
thority by th e Aa&t. Sec. for Rural Develop¬ 
ment. 7 CFR 2 70.) 

Effective date: This correction sliall 
become effective January 25. 1977. 

Dated: January 18. 1977. 

Frank B. Elliott, 
Administrator, 

Farmers Home Administration. 

(FR Doc.77-2370 Filed 1-24-77:8:45 am| 

Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 

|PEA Ruling 1077-2| 

DOMESTIC CRUDE OIL 

Further Clarifications to Mandatory 
Petroleum Price Regulations 

I. Background 

On August 20.1976, the Federal Energy 
Administration <“FEA“> issued a Notice 
entitled “Clarifications to Mandatory 
Petroleum Price Regulations Applicable 
to Domestic Crude Oil*' <41 FR 36172. 
August 26. 1976). In the August 20 No¬ 
tice FEA adopted certain regulatory 
amendments designed to improve the 
Incentives offered under the two tier 
pricing system. FEA also set forth its 
conclusions with respect to a variety of 
technical issues that had arisen In con¬ 
nection with FEA's Implementation of 
the crude oil pricing policy of the Energy 


Policy and Conservation Act <”EPCA.“ 
Pub. L. 94-163). The conclusions with 
respect to these issues were subsequently 
contained in “FEA Ruling 1977-1” <42 
FR 3628, January 19, 1977). Among the 
specific issues addressed in the August 
20 Notice were the definitions of “prop¬ 
erty” and “posted price”; whether a well 
Is properly classified as an oil well for 
purposes of the stripper well property 
rule: and the partial rescission and mod¬ 
ification of “FEA Ruling 1975-15“ <in¬ 
cluding the issue whether a property’s 
producing patterns have been “signifi¬ 
cantly altered" for purposes of treating 
a unitized property as a single property 
under the price regulations. 

Although the August 20 Notice ad¬ 
dressed many of the Issues raised in con¬ 
nection with the price regulations appli¬ 
cable to first sales of domestic crude oil. 
it was recognized and expressly noted 
In tlie August 20 Notice itself, that there 
might remain some issues that Justify 
further consideration. Accordingly, fur¬ 
ther comments were requested addressed 
to the way In which the issues considered 
In the August 20 Notice were resolved, or 
to any other Issue not specifically con¬ 
sidered in that Notice that might need 
clarification and resolution. 

FEA has received written comments 
specifically in response to the request in 
the August 20 Notice—and several other 
comments of a less formal nature—which 
indicate the need for additional tech¬ 
nical clarification of some of the issues 
addressed in the August 20 Notice. These 
comments also illustrate the need to 
clarify a number of issues not otherwise 
previously resolved. Accordingly, the 
purpose of this Ruling is to resolve as 
many as possible of the remaining Issues 
that have arisen with respect to the price 
regulations applicable to first sales of 
domestic crude oil. Some of these issues 
relate to past applications of the defi¬ 
nition of property, while others of these 
issues relate to the reservoir definition 
of property adopted by FEA effective 
September 1, 1976. Conclusions stated in 
this Ruling with respect to past applica¬ 
tions of the definition of property will be 
applied from August 1973 forward. Clari¬ 
fications stated in this Ruling with re¬ 
spect to the reservoir definition of prop¬ 
erty which was adopted effective Sep¬ 
tember l. 1976. will be applied from Sep¬ 
tember 1. 1976 forward. 

n. Past Applications of the Definition 
or “Property” 

As indicated above, comments have 
been received from interested parties 
raising several issues with respect to cer¬ 
tain conclusions contained in the August 
20 Notice <and later restated in ”FEA 
Ruling 1977-1”). which justify further 
clarification at this time. 

A. CONTINUATION AFTER SEPTEMBER 1. 1976 

or PAST APPLICATIONS OF THE DEFINITION 

OF “PROPERTY” 

In “Ruling 1977-1 ” FEA set forth its 
conclusions with respect to certain post 
applications of the definition of property 
in which departures from a literal ap¬ 
plication of the “premises described by 
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an oil and gas lease" concept were per¬ 
missible. As proper departures from a 
literal interpretation, FEA discussed 
generally <1) situations in which a sin¬ 
gle oil and gas instrument might convey 
more than one right to produce, which 
might properly have been treated or. 
more than one "property"; <2> situations 
in which premises subject to a single 
right to produce could properly have 
been segregated into two or more prop¬ 
erties for purposes of the price regula¬ 
tions: and (3) situations In which two 
or more single rights to produce (or 
parts of two or more single rights to 
produce) could properly have been ag¬ 
gregated into a single property for pur¬ 
poses of the price regulations Specific 
examples of each of these situations were 
given in "Ruling 1977-1". 

Several producers have requested FEA 
to clarify whether determinations of 
property status, made in accordance with 
the clarifications set forth in ' Ruling 
1977-1." may continue to be used after 
September 1.1970. 

FEA will permit producers to continue 
such determinations after September 1, 
1976, insofar as they were made in ac¬ 
cordance with the clarifications con¬ 
tained in "Ruling 1977-1." Those clari¬ 
fications are applicable to the definition 
of property as it was adopted by the Cost 
of Living Council ("CLC") in August 
1973. and which remained substantially 
unchanged until its amendment by FEA 
effective September 1, 1976. Moreover, 
the September 1 amendment did not alter 
the basic property definition, which con¬ 
tinues to provide in part: 

-Property*' means the right to produce 
domestic crude oil. which arises from a lease 
or from a fee Interest • • V 

The substantive effect of the Septem¬ 
ber 1 amendment was to provide an 
option, whereby producers: 

May treat aa a separate property each sep¬ 
arate and distinct producing reservoir sub¬ 
ject to the same right to produce crude oil. 
provided that such reservoir Is recognised 
by the appropriate governmental regulatory 
authority as a producing formation that Is 
separate and distinct from, and not In com¬ 
munication with, any other producing for¬ 
mation. 

Accordingly, the September 1 amend¬ 
ment merely provided an option whereby 
producers might, in certain circum¬ 
stances on or after September 1. 1976, 
make property determinations from that 
time forward on a reservoir-by-reservolr 
basis. Inasmuch as FEA made no sub¬ 
stantive change in the basic property 
definition as it had existed since promul¬ 
gation by CLC in August 1973. the clarifi¬ 
cations contained in "Ruling 1977-1" 
continue to be valid with respect to con¬ 
struing "the right to produce crude oil." 
Therefore, FEA will, after September 1. 
1976. continue to recognize property de¬ 
terminations which comport with those 
clarifications. 

Where a producer’s historical and 
consistent property determinations com¬ 
port with the clarifications contained in 
"Ruling 1977-1", such determinations, of 
course, are required to be continued by 
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the producer after September 1. 1976. 
and may be altered only to the extent 
that for each such property, the pro¬ 
ducer may, but is not required to, treat 
each separate and distinct producing 
reservoir as a separate property after 
September 1.1976, if such reservoir meets 
the separate reservoir criteria as set 
forth in the September 1 amendment 
and further clarified in Part III of this 
Ruling. 

Inasmuch as the clarifications to past 
applications of property have been rec¬ 
ognized by FEA as appropriate depar¬ 
tures from a literal application of the 
"premises described by an oil and gas 
lease" concept only to the extent that 
such determinations were employed by 
a producer historically and consistently 
since the inception of price regulations 
when such determinations were first re¬ 
quired to be made, such departures are 
generally not permitted to be adopted for 
the first time subsequent to FEA’s issu¬ 
ance of the August 20 Notice, where the 
clarifications were first announced. 
However, FEA recognizes that some pro¬ 
ducers departed from historical and con¬ 
sistent "property" determinations that 
would have comported with the clarifica¬ 
tions set forth in the August 20 Notice 
in order to make property determina¬ 
tions based upon a more literal applica¬ 
tion of the "premises described by an oil 
and gas lease" concept. Where this was 
done at the outset under CLC regula¬ 
tions, or where it was done later in re¬ 
sponse to a CLC, FEO or FEA compliance 
action. FEA will permit such determina¬ 
tions to be readopted effective Septem¬ 
ber 1,1976. 

1. SEGREGATION Of PREMISES SUBJECT TO A 

SINGLE RIGHT TO PRODUCE, ACCORDING TO 

SEVERANCE TAX OR ROYALTY OWNER AC¬ 
COUNTABILITY 

l. Royalty owner accountability . FEA 
indicated in "Ruling 1977-1" that: 

Where the payment of revenues to state 
Ux authorities or to royalty owner* requires 
separate accounting for production from 
identified portions of a premises subject to 
a single right to produce, and where such 
portions of the premises have consistently 
and historically been treated as separate 
properties, such separate treatment may ap¬ 
propriately be continued. 

FEA has received a number of inquiries 
regarding this clarification, specifically 
with regard to division orders. Although 
there was no specific discussion of this 
issue in "Ruling 1977-1," FEA under¬ 
stands division orders generally to be a 
means whereby the purchasers of crude 
oil from a property are authorized to dis¬ 
tribute the payment for purchases of 
crude oil produced and sold from the 
property among the various interest 
holders who are entitled to such dis¬ 
tribution. 

Inasmuch as FEA understands the typ¬ 
ical division order to act primarily as 
a means to protect the purchaser against 
the possibility that payment for crude 
oil produced and sold from a certain 
prooerty might be improperlv distrib- 
uted—rather than as an instrument 
which acts to segregate a premises sub¬ 


ject to a single right to produce—the 
language above was not Intended to sug¬ 
gest that the treatment by a producer of 
each division order as establishing a sep¬ 
arate property was appropriate under the 
price regulations. Moreover, the lan¬ 
guage above referred only to royalty 
owners (and not to overriding royalty 
owners, working interest owners, or oth¬ 
er interest owners) And therefore takes 
into account only the situation in which 
an operator is required, under a single 
oil and gas lease, to account separately 
to different royalty owners (whose in¬ 
terests are limited to specific identified 
portions of the premises, as delineated 
in the oil and gas lease) for production 
from corresponding identified portions 
of the premises granted in a single oil 
and gas lease. 

To illustrate, such an instance might 
exist where "O." the owner of an oil and 
gas interest in Blackacre granted a work¬ 
ing interest in Blackacre to a producer 
"P." reserving a rovalty interest in pro¬ 
duction from the North half of Black¬ 
acre to "O’s" daughter, and reserving a 
royalty Interest in production from the 
South half of Blackacre to "O’s" son. and 
where P has historically and consistently 
treated the North and 8outh halves of 
Blackacre as separate properties. In this 
instance, therefore, when originally mak¬ 
ing property determinations. P might ap¬ 
propriately have determined that for 
purposes of the price regulations, the 
North half of Blackacre constituted one 
property, and the 8outh half of Black- 
acre constituted a separate property, be¬ 
cause of the requirement to account for 
production from the North half of Black¬ 
acre to one royalty owner and the re¬ 
quirement to account for production 
from the South half of Blackacre sep¬ 
arate! v to a different royalty owner. On 
the other hand for example, where sev¬ 
eral small tracts (each having different 
royalty interests) have been aggregated 
under a single lease granting a single 
operating interest in order to meet mini¬ 
mum well spacing requirements, the 
single premises granted in the lease 
should have been treated as a single 
property regardless that payment was 
made to different royalty owners and 
accounted for separately on the basis of 
their proportionate Interests in that 
premises. The mere existence of separate 
royal tv owners and a requirement to ac¬ 
count to them separately for their pro¬ 
portionate interests does not satisfy the 
requirement that there be M • • • sep¬ 
arate accounting Tor production from 
Identified portions of a premises •••.** 
In other words, with respect to royalty 
owner accountability. It Ls only where 
production and sale of crude oil from an 
identified portion of a premises subject to 
a single riglU to produce entails no duty 
to account to royalty owners of another 
identified portion of the premises that 
separate properties may exist. 

2 Severance tax accountability. With 
respect to separate accounting for sev¬ 
erance tax purposes, FEA understands 
that it might be necessary in some in¬ 
stances for a producer to account sepa¬ 
rately for different types of crude oil 
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produced and sold from different speci¬ 
fied portions of a tract in order to deter¬ 
mine liability for severance taxes to the 
state in which the property Is located. 

It is PEA’s understanding that al¬ 
though this is not usually the case, it may 
be necessary in isolated cases where the 
severance tax is more in the nature of an 
ad valorem real estate tax. the rate of 
which varies according to the value of 
the crude oil produced and sold from the 
property. In such a situation, where the 
imposition of an ad valorem tax has re¬ 
quired the producer separately to ac¬ 
count for production from separately 
identified portions of a premises subject 
to the same right to produce crude oil. 
and where the producer has since the 
inception of price regulations consist¬ 
ently treated such distinct portions of 
the premises as separate properties, such 
separate property treatment may appro¬ 
priately be continued. On the other hand, 
where a severance tax is determined 
merely by applying a fixed tax rate to 
total production volume (normally on a 
firm-wide basis), separate property 
treatment would not have been appro¬ 
priate unless “different rates of tax were 
applied to Identified portions of a par¬ 
ticular premises.'* 

With respect to severance tax account¬ 
ability, then, the mere fact that total 
tax liability may be determined by cumu¬ 
lating production figures that are re¬ 
quired to be reported on n well-by-well 
basis does not mean that there is sever¬ 
ance tax accountability on a well-by-well 
basis. Such separate accountability exists 
only where separate accounting for pro¬ 
duction from identified portions of a 
premises is required in order to determine 
a severance tax liability which is differ¬ 
ent from that which would have resulted 
had there not been such separate 
accounting. 

C. SEPARATE GEOLOGICAL STRUCTURES 

FEA made it clear in “Ruling 1977-1** 
that prior to September 1.1976: 

A premise* which contain* multiple reeer- 
roir* but which ia subject to * single right 
to produce may not, limply by virtue of the 
exutcnce of eepamte reservoirs, be treated a* 
I'ocnprisiag multiple “properties." 

Notwithstanding this clear prohibition 
against separate reservoir treatment be¬ 
fore September 1.1976. FEA has received 
further comments since August 20. 1976 
which indicate that some parties have 
perceived a conflict between this policy 
and the discussion in “Ruling 1977-1** 
involving segregation of a premises sub¬ 
ject to a single right to produce in the 
case of “very large tracts.'* where FEA 
indicated that: 

Separate geological formations subject to 
the name light to produce which have been 
developed and produced separately, and 
which have historically and consistently been 
accounted for separately may continue to be 
w regarded. 

By this language FEA did not intend to 
imply that separate reservoir treatment 
was proper in every case before Scptem- 
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ber 1,1976. Rather, this discussion recog¬ 
nizes that in certain instances extremely 
large tracts—sometimes large fee In¬ 
terests. but more commonly large state - 
owned leases—were developed and pro¬ 
duced pursuant to a single lease or fee 
interest under circumstances that made 
treatment of separate geological forma¬ 
tions as separate properties appropriate. 

The term “geological formation” was 
used in this regard to signify not an in¬ 
dividual producing reservoir, but a num¬ 
ber of producing reservoirs, usually of 
common characteristics. This term 
should be understood in this context to 
be equivalent to the term “geological 
structure,” which has been defined as: 

Layer* of sedimentary rock which have 
been displaced from the horizontal by var¬ 
ious forces of nature. Five general categories 
of structures are recognized: (1) Faults. (2) 
anticlines. (3) monocline*. (4) syncllnes. 
and (S) domes. ("Williams and Myers, 
Manual of Oil and Oil Terms" at 190.) 

FEA will not permit, before September 
1. 1976, the treatment of separate res¬ 
ervoirs as separate properties except In 
those cases where such treatment was 
permitted by express FEA order or in¬ 
terpretation. as indicated In “Ruling 
1977-1.“ In order further to eliminate 
any confusion that might exist with re¬ 
spect to geological formations, a tech¬ 
nical amendment to the definition of 
property will be made effective Septem¬ 
ber 1, 1976, to eliminate any reference 
in that definition to producing “forma¬ 
tion.” 

in. September 1. 1976 Amendment to the 
Definition or “Property” 

As FEA indicated in the August 20 No¬ 
tice, FEA's initial consideration of a 
reservoir property definition led to the 
conclusion that the advantages of per¬ 
mitting producers to make property de¬ 
terminations on a rcservolr-by-reservoir 
basis were largely outweighed by the at¬ 
tendant administrative complexity asso¬ 
ciated with FEA having to <a> make 
reservoir determination in the first in¬ 
stance, and/or <b> verify asserted de¬ 
terminations previously made by others. 
FEA*s further consideration of this issue 
resulted In adoption of a system that 
would permit FEA to “defer to other ex¬ 
pert agencies to make reservoir-by-res¬ 
ervoir determinations” (41 FR 36179). 
Therefore, the September 1. 1976 defini¬ 
tion of property permits producers to 
treat as separate properties, each sep¬ 
arate and distinct producing reservoir 
underlying a tract, to the extent that the 
reservoir Is recognized by the appropri¬ 
ate governmental regulatory authority, 
and production has been consistently 
and historically reported as such. 

a. reservoir recognition by the appro¬ 
priate GOVERNMENTAL REGULATORY AU¬ 
THORITY 

In requiring governmental recognition 
of a reservoir before a producer may treat 
that reservoir as a separate property 
under the September 1.1976 amendment. 
FEA sought to adopt a system whereby 
FEA auditors could have at their dis¬ 
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posal easily understandable records from 
which could be determined the limits of 
each producing property. Moreover, the 
requirement that production must have 
been reported to the governmental au¬ 
thority on the basis of its reservoir de¬ 
termination. is intended to ensure a 
necessary supplemental means for FEA 
to verify production and sales volumes 
used to determine volumes of upper and 
lower tier crude oil By itself, however, 
the mere requirement by a state or other 
regulatory authority for producers to re¬ 
port on a rescrvoir-by-reservoir basis 
does not constitute “recognition by the 
governmental authority.** 

FEA understands that most states in 
which crude oil is produced in significant 
volumes have historically regulated the 
production of crude oil for various rea¬ 
sons. principally to ensure the conserva¬ 
tion of the state's natural resources. In 
this regard, most producing states have 
empowered regulatory bodies to govern 
the drilling of wells and the production of 
oil and Ras. In many instances, the state 
regulatory body limits well density and 
will not permit the drilling of additional 
producing wells into a reservoir that has 
already been developed. Inasmuch as de¬ 
velopment drilling and production are 
typically regulated on a rcservoir-by- 
reservolr basis, most state regulatory 
bodies make some determination with 
respect to whether production from a 
new well will affect production from a 
developed reservoir. Where controlled, 
rates of production are typically set by 
the state, and these rates are determined 
on a rescrvoir-by-reservolr basis, and 
production volumes are reported to the 
state by the producer on a basis that pro¬ 
duction from each reservoir on each lease 
can be determined. 

What constitute* “recognition” by the 
appropriate governmental authority will 
be a matter for resolution on a case-by¬ 
case basis by FEA regional officials who 
are In a position to be more familiar with 
state practices In their region. Generally, 
however, the following guidelines shall be 
used in making such determinations. The 
mere requirement that a producer must 
report to the regulatory body on the basis 
of separate reservoirs does not constitute 
government recognition. Rather, before a 
producer may treat a producing reservoir 
as an FEA property, there must have 
been some review by the appropriate reg¬ 
ulatory body of factual considerations 
leading to a determination by the regula¬ 
tory body that the reservoir is separate 
and distinct from, and not in communi¬ 
cation with, any other reservoir subject 
to the same right to produce. 8uch de¬ 
termination by the regulatory body must 
be signified by an affirmative action: the 
mere receipt by the regulatory body of 
production or other types of reports, for 
example, does not constitute the requi¬ 
site affirmative action. 

In some states, the state regulatory 
body may conduct a formal proceeding 
to establish the limits of producing res¬ 
ervoirs. At such proceedings, evidence Is 
taken from Interested parties, a hearing 
is held, and after thorough consldera- 


FEDERAl REGISTER VOl. 42, NO. 16—TUESDAY. JANUARY 23, 1977 










4412 

tion of the record, the state issues an 
order retting forth Its determination as 
to the physical limits of the reservoir. 
The state’s determination contained in 
such an order would constitute the requi¬ 
site affirmative action. 

FEA recognises, however, that not all 
states have such thorough procedures 
for making reservoir determinations. 
Nevertheless, in most states some review 
of factual considerations is made by the 
regulatory body, and some affirmative 
determination < usually contained in an 
ordcri as to the limits of the reservoir 
are made. Where such review is under¬ 
taken. FEA will recognize a subsequent 
affirmative determination by the state as 
•’state recognition” of the existence of 
a separate reservoir. Provided also that 
the producer is required to report pro¬ 
duction volumes-to the state on the basis 
of that determination, the producer may. 
effective September 1. 1976, treat the 
reservoir os a separate property. 

With regard to properties not subject 
to the jurisdiction of any state regulatory 
body, a similar determination by an 
other governmental authority (e.g.. the 
United States Geological Survey > will be 
recognized by FEA as •‘governmental rec¬ 
ognition” so long as the determination 
satisfies the guidelines ret forth above. 

■ THE REQUIREMENT THAT EACH RESERVOIR 

BE SEPARATE AND DISTINCT AND NOT IN 

COMMUNICATION WITH ANT OTHER RESER¬ 
VOIR SUBJECT TO THE SAME RIGHT TO 

PRODUCE 

The principal objective in permit¬ 
ting producers to treat separate reser¬ 
voirs as separate properties is to maxi¬ 
mize the incentive to increased produc¬ 
tion by allowing: 

Decision* regarding the exploration for and 
development of crude oU reserves (to be] 
made on an individual reservoir basis with¬ 
out regard to the happenstance of produc¬ 
tion characteristics of other reservoirs un¬ 
derlying the same tract (41 FR at 36178, ) 

That is. FEA believes that over the re¬ 
maining term of crude oil price controls 
mandated by the EFCA the incentives 
intended under the two tier price system 
will work best to the extent that pro¬ 
ducers are able to make economic deter¬ 
minations and production decisions on 
the basis of separate producing entities. 
Inasmuch as FEA also believes that in 
the absence of crude oil price controls 
such decisions would be made on a res- 
ervoir-bv-rcservoir basis, the rewards 
offered under the two tier system of price 
controls should be structured accord¬ 
ingly 

Therefore, for example. FEA believes 
that where a producer is faced with the 
expenditure of large sums of capital to 
initiate measures designed to increase 
production from one producing reser¬ 
voir—or to develop new reserves subject 
to the same right to produce—the pro¬ 
ducer should be permitted to measure 
the benefits of such a decision against 
the real risks, and should not be required 
to take into account the production 
characteristics of other producing en¬ 
tities, M the production from which is not 
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physically affected by actions taken with 
respect to the produemg entity under 
consideration.” 

The same rationale, however, does not 
apply where production from two or more 
reservoirs (that are otherwise separate 
and distinct i is commingled in the well 
bore, because the production character¬ 
istics become interrelated. For this rea¬ 
son. the September 1 amendment permits 
a producer to treat as separate proper¬ 
ties separate and distinct producing res¬ 
ervoirs only to the extent that they con¬ 
tinue not to be in communication with 
each other. Accordingly, a producer may 
not treat as separate properties two or 
more otherwise reperate and distinct pro¬ 
ducing reservoirs if production from those 
reservoirs is commingled in the well bore. 
To the extent that commingled produc¬ 
tion is begun from two or more reservoirs 
subsequent to a post-September 1. 1976 
determination by the producer to treat 
the reservoirs as separate properties, the 
producer must, as of the date that com¬ 
mingled production is begun, treat the 
two or more reservoirs as a single prop¬ 
erty. Where this is required, the BPCL for 
the single property (consisting of the two 
or more reservoirs with commingled pro¬ 
duction) will be determined as the sum 
of the BPCL's for all the reservoirs from 
which production is commingled. More¬ 
over. the property (com is ting of two or 
more reservoirs with commingled pro¬ 
duction) will be determined to have a 
current cumulative deficiency, if any, 
equal to the sum of the current cumula¬ 
tive deficiency as of the date production 
is commingled for all the reservoirs from 
which production is commingled. 

In this context of determining two or 
more reservoirs to be separate and dis¬ 
tinct FEA will recognize production not 
to be “commingled” in a particular well 
w’here the well meets the test of a “mul¬ 
tiple completion well” as ret forth in 
“FEA Ruling 1975-12” (40 FR 40828, Sep¬ 
tember 4. 1975), i.e., where: 

(a) The well consists of two (or more) 
separate tubing strings run inside the casing, 
each of which carries crude oil from a sep¬ 
arate and distinct producing reservoir, and 

(b) The production capabilities of each 
reservoir are unaffected by any change in the 
production level of any other reservoir pro¬ 
ducing through the same well. 

Additionally, for purposes of determining 
if two or more reservoirs arc “separate 
and distinct and not in communication 
with each other,” FEA will recognize pro¬ 
duction not to be commingled—even 
though produced through a single well— 
where production from one reservoir is 
carried through a tubing string and pro¬ 
duction from a separate and distinct res¬ 
ervoir Is carried through the annulus be¬ 
tween that tubing string and the casing: 
Provided. That the production capabili¬ 
ties of each reservoir are unaffected by 
any change in the production level of any 
other reservoir being produced through 
the same well: And provided further , 
That production from each reservoir can 
be separately measured at the wellhead. 
Where two otherwise separate and dis¬ 
tinct producing reservoirs are produced 
through a multiple completion well that 


meets cither test set forth above, cither 
or both of the reservoirs may be treated 
as a stripper well property to the extent 
that production levels of 10 barrels or 
less per well per day are sustained from 
that reservoir for 12 consecutive months 
following a determination to treat the 
separate reservoirs as separate proper¬ 
ties. »8ee Part III.E. below.) However, 
the recognition of two reservoirs as sep¬ 
arate and distinct (where crude oil is 
produced through the annulus between a 
tubing string and the casing), does not 
affect the test announced in “FEA Ruling 
1975-12” for determining when a multi¬ 
ple completion well may be treated as 
two or more producing wells for purposes 
of the stripper well property rule, where 
the reservoirs are not treated as separate 
properties. In the case of a multiple com¬ 
pletion well that produces from two sep¬ 
arate reservoirs not treated as separate 
properties, the multiple completion well 
roav be treated as two or more producing 
wells for purposes of the stripper well 
property rule only if it meets the stand¬ 
ards set forth in “FEA Ruling 1975-12 “ 

The requirement that two or more 
otherwise separate and distinct produc¬ 
ing reservoirs be treated as a single prop¬ 
erty because of commingled production 
applies on a pro pert y-by-property basts 
That is. where production from two or 
more otherwise separate and distinct res¬ 
ervoirs is determined to be commingled 
with respect to a particular property, a 
producer from a second property may 
nevertheless treat those same reservoirs 
as separate properties, so long as produc¬ 
tion from those reservoirs is not com¬ 
mingled on the second property. 

Finally, FEA will not consider produc¬ 
tion from two or more otherwise separate 
and distinct reservoirs to be commingled 
where the reservoirs are produced 
through different wells but such produc¬ 
tion is commingled into a single tank 
battery, provided that production is sep¬ 
arately measured at the wellhead, or that 
production volumes are allocated back to 
each well based on regular well tests. 

C. TREATMENT OF SEPARATE RESERVOIRS AS 
SEPARATE PROPERTIES 

With respect to the treatment of sep¬ 
arate reservoirs as separate properties. 
F^A has not required that such decisions 
be made immediately for every propertv 
To the contrary, producers are permitted 
to make separate reservoir determina¬ 
tions at any time on or after September 
1. 1976 Of course, post-September 1. 
1976 determinations to treat separate 
reservoirs as separate properties must be¬ 
come effective from the first day of the 
month in which such a decision is made 
and may not be applied retroactively be¬ 
yond the two-month recertification re¬ 
striction of 10 CFR 212.72. Under no cir¬ 
cumstances arc such determinations per¬ 
mitted to affect volumes of crude oil pro¬ 
duced and sold prior to the September 1. 
1976 effective date of the amendment to 
the definition of property. 

Once a producer has elected to treat 
separate reservoirs subject to a single 
right to produce as separate properties, 
such a decision shall be effective from 
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that time forward with respect to all of 
the separate and distinct producing res¬ 
ervoirs subject to the same right to pro¬ 
duce, To permit the selective segregation 
of Individual reservoirs subject to the 
same right to produce might encourage 
selective recalculation of base production 
control levels ("BPCL”) solely to in¬ 
crease levels of new crude oil without 
promoting any increase in crude oil 
production. 

Moreover, the decision to segregate all 
of the producing reservoirs subject to the 
same right to produce, is one that, once 
made for a particular property, is not 
subject to modification throughout the 
duration of price controls applicable to 
the first sale of domestic crude oil. Pur¬ 
chasers as well os producers must be able 
to function under a system of price 
regulation with an adequate degree of 
finality To permit the continual re- 
designation of properties (with the ac¬ 
companying recomputations of BPCL’s) 
would unnecessarily complicate the 
operation of the two tier pricing system 
without providing any discernible addi¬ 
tional Incentives to producers to increase 
domestic production. As only one ex¬ 
ample, such a practice would involve a 
multitude of additional certifications, 
and would defeat the purpose of certi¬ 
fication requirements intended to be 
made one time for each property. 

The only exception to this policy will 
be, as indicated above, where commin¬ 
gled production begins subsequent to a 
post-September 1. 1976 determination to 
treat separate reservoirs as separate 
properties, or where two or more reser¬ 
voirs are subsequently unitized. Where 
such commingled production is begun for 
two or more, but less than all. of the res¬ 
ervoirs subject to the same right to 
produce, only those commingled reser¬ 
voirs must then be aggregated to form 
a single property, and all other separate 
and distinct reservoirs must continue to 
be treated as separate FEA properties. 

Accordingly, for each property, effec¬ 
tive September 1, 1976. each producer 
may treat each separate and distinct 
producing reservoir as a separate prop¬ 
erty. To the extent that a single prop¬ 
erty consists of several reservoirs, only 
some of which are commingled, the pro¬ 
ducer may treat the non-commingied 
reservoirs as separate properties (if all 
such reservoirs are so treated!, and if 
so. production from commingled reser¬ 
voirs must be aggregated and treated as 
a separate property (or properties, if 
there is more than one set of com¬ 
mingled reservoirs). Moreover, to the ex¬ 
tent that the property consists of what 
the producer believes to be more than 
one separate and distinct reservoir (only 
some of which are recognized by the ap¬ 
propriate governmental authority) the 
decision to treat any one governmen tally- 
recognized reservoir as a separate prop¬ 
erty must Include all such government- 
ally-recognized reservoirs. Any other 
production from the property, even if 
believed by the producer to be from sepa¬ 
rate and distinct reservoirs, must, in the 
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absence of governmental recognition, be 
aggregated and treated as if from a sin¬ 
gle property. 

The decision to redesignate properties 
on the baste of separate and distinct 
producing reservoirs need not be made 
for all of a producer's properties. For any 
particular property, however, a producer 
must treat separate and distinct reser¬ 
voirs as separate properties according to 
the requirements set forth above, if the 
producer elects so to treat any one sepa¬ 
rate reservoir. Once separate reservoir 
designations are made for a specific 
property, any newly-developed producing 
reservoir must be designated as a sepa¬ 
rate property. 

D. DETERMINATION OF RASE PRODUCTION 

CONTROL LEVELS ON A RESERVOIR-BY- 

RESEAVOIR BASIS 

In the August 20 Notice, FEA set forth 
guidelines for recalculating BPCL’s for 
properties redesignated on or alter Sep¬ 
tember 1. 1976 on & reservolr-by-reser¬ 
voir baste. Those guidelines did not. how¬ 
ever, address the treatment of current 
cumulative deficiencies in making such 
recalculations. The failure of FEA in the 
August 20 Notice specifically to address 
the treatment of cumulative deficiencies 
has generated sufficient comment from 
Interested parties to justify the following, 
more detailed guidelines, which are to be 
used by producers that elect to treat 
separate reservoirs as separate proper¬ 
ties in determining BPCL’s for those 
reservoir-properties. 

As of the effective date upon which a 
producer elects to redesignate a par¬ 
ticular property on the baste of each 
separate and distinct reservoir encom¬ 
passed by that property, the producer 
must determine a BPCL for each reser¬ 
voir. This is done generally by making 
"attributed" calculations for each reser¬ 
voir as if the teservoir had been a sepa¬ 
rate property since the inception of the 
price regulations (i.e^ by calculating 
attributed volumes of new, released and 
old crude oil for each reservoir for every 
month from August 1973 to the ef¬ 
fective date that the reservoir is treated 
as a separate property). It should be em¬ 
phasized that these calculations of at¬ 
tributed volumes are done onlv for the 
purpose of determining a BPCL and a 
cumulative deficiency (if any) for each 
reservoir-property; no recertification of 
any volumes of new. released, or strip¬ 
per well crude oil is intended and none 
will be permitted. 

1. Reservoirs from which no crude oil 
uxw produced in 1972. As FEA stated in 
the August 20 Notice, any reservoir from 
which no crude oil was produced in 1972 
will, as of the effective date that the pro¬ 
ducer elects to treat that reservoir as a 
separate property, have a BPCL of zero. 
This result is reached because, had the 
reservior been treated as a separate pro- 
erty since the inception of price regula¬ 
tions, that "property" would have pro¬ 
duced and sold all new crude oil. In¬ 
asmuch as the "property" would have 
produced and sold no old crude oil in 
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1975, its BPCL effective February 1. 

1976. would also have been zero. 

Accordingly, for any reservoir that did 

not produce crude oil In 1972. the BPCL 
for that reservoir-property will be zero. 
Inasmuch as production of crude oil 
could not at any time have been less than 
the reservoir-property’s BPCL, there can 
be no cumulative deficiency for such 
reservoir-property. 

2 Reservoirs from which crude oil was 
produced in 1972. For any reservoir from 
which crude oil was produced in 1972, the 
producer must, as of the effective date 
that the reservoir is treated as a sep¬ 
arate property, determine a BPCL. This 
will be accomplished as follows: 

a. The producer must establish an 
"attributed BPCL." The initial step In de¬ 
termining a reservoir-property’s attrib¬ 
uted BPCL is to determine the actual 
production and sale of crude oil from the 
reservoir for every month in 1972 

b. Based on those figures the producer 
must then establish the attributed vol¬ 
umes of new and released crude oil for the 
reservoir-property, for each month from 
August 1973 through January 1976. This 
is accomplished by comparing actual pro¬ 
duction and sale volumes for the reservoir 
for every month during that period with 
the attributed BPCL. For any month 
(during that period) in which production 
and sale from that reservoir did not ex¬ 
ceed the attributed BPCL, an attributed 
cumulative deficiency will exist. Any vol¬ 
umes of attributed cumulative deficien¬ 
cies must be accounted for in subsequent 
months in determining volumes of at¬ 
tributed new and attributed released 
crude oil. 

c. The producer must then establish an 
attributed BPCL based upon average 
monthly production and sale of attrib¬ 
uted old crude oil for the reservoir-prop- 
ertv in 1975. 

d. The producer will then be able to 
compare the attributed 1972 BPCL with 
the attributed 1975 BPCL. The lower at¬ 
tributed BPCL may then be adopted as 
the reservoir-property BPCL for the pe¬ 
riod commencing with February 1. 1976 
and thereafter. 

e. Using the reservoir-property BPCL, 
the producer should determine attributed 
volumes of new and old crude oil for 
every month during the period from Feb¬ 
ruary 1. 1976 to the effective date that 
the reservoir te treated as a separate 
property. The reservoir-property begins 
on February 1. 1976 with no attributed 
cumulative deficiency. However, once at¬ 
tributed new crude oil was "produced and 
sold” from the reservoir after February 1. 
1976, and the actual monthly produc¬ 
tion and sale of crude oil from the reser¬ 
voir subsequently fell below the attrib¬ 
uted BPCL, an attributed cumulative de¬ 
ficiency must be accounted for. Any at¬ 
tributed cumulative deficiency existing 
on the effective date that the reservoir 
Is treated as a .separate property must 
then be accounted for before any new 
crude oil may be sold from that reser¬ 
vior-property. i The use of 1972 or 1975 
as the reservoir-property's BPCL may 
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be done for each reservoir Independently, 
but calculations of attributed volumes of 
new crude oil must be made as if a BPCL 
aeiection had occurred on February l. 
1976. That is, calculations of attributed 
cumulative deficiencies subsequent to 
February 1, 1976 may be made based up¬ 
on either year However, once those cal¬ 
culations arc made, the same base year 
(either 1972 or 1975) must'continue to 
be used thereafter to determine actual 
volumes of new and old crude oil. > 

I. TREATMENT or SEPARATE RESERVOIRS AS 
STRIPPER WELL PROPERTIES 

Effective September 1. 1976, prices 
charged in the first sale of crude oil 
produced and sold from a stripper well 
property are exempt from the price regu¬ 
lations applicable to first sales of do¬ 
mestic crude oil. A “stripper well prop¬ 
erty* is defined in 10 CFR 212,54 as : 

a 'property" whose average dally produc¬ 
tion of crude oil (excluding condensate re¬ 
covered In non-Associated production) per 
well did not exceed 10 barrels per day dur¬ 
ing any preceding consecutive 12-month pe¬ 
riod beginning after December 3!. 1072 

8ection 212.54 was adopted by FEA on 
October 29. 1976 <41 FR 40319. November 
3. 1976) to implement the congression¬ 
al policy, set forth in the Energy' Con¬ 
servation and Production Act (“ECPA.” 
Pub. L. 94-385). of promoting continued 
production of crude oil from marginal 
properties. In this regard. FEA indicated 
In the October 29 Notice that: 

as evidenced in the ECPA legislative history, 
the Congress has intended to prolong the 
production of cnids oil from properties 
that produce 10 barrels per well per day or 
le*v and not to generate development of new 
stripper well properties. (Emphasis added, 
4! PP at 48321.) 

Accordingly. FEA made It clear that new¬ 
ly-developed properties must establish 
a 12-month history of marginal produc¬ 
tion before they may be treated as strip¬ 
per well properties. 

FEA believes that the same policy is 
appropriately applied to newly-desig¬ 
nated properties, whose property status 
is predicted upon a reclassification, on or 
after September 1. 1976. by the pro¬ 
ducer. 

The September 1 amendment to the 
definition of property was designed to 
ensure that the incentives intended un¬ 
der the two tier price system would be 
maximized over the remainder of the 
term of crude oil price controls man¬ 
dated by EPCA. Accordingly, the option 
to treat separate reservoirs as separate 
properties is intended to provide pro¬ 
ducers with additional incentives, 
though additional revenues, to Increase 
production, and not to promote property 
reclassifications solely to achieve stripper 
well property status. 

To the extent that an individual res¬ 
ervoir-property sustains production lev¬ 
els of 10 barrels or less per well per day 
for a period of 12 consecutive months 
after being designated a property, that 
reservoir-property would, of course, 
qualify as a stripper well property. 
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IV. Unitized Properties 

In order to resolve certain issues that 
have arisen with respect to the price 
regulations applicable to unitized proper¬ 
ties, it is necessary to review several ac¬ 
tions that have been taken by FEA in 
this regard. 

A. RULING 1073—15 

On August 31, 1975, FEA issued “Rul¬ 
ing 1975-15“ <40 FR 40832, September 4. 
1975) addressed to those cases where, 
due to a change or restructuring since 
1972 of the right to produce crude oil. 
guidance concerning application of the 
definition of “property” would be re¬ 
quired in determining BPCL’s. In par¬ 
ticular. “Ruling 1975-15“ stated that: 

• • • where a unit consists of several 
lease? that were unitized In 1973, the prop¬ 
erty connist? of the unit, and the BPCL 1* 
the total 1972 monthly production from ail 
the several leases that now comprise the unit 
1 40 FR at 40832 i 

In response to comments urging re¬ 
consideration of '‘Ruling 1975-15,” FEA. 
on February 1, 1976 (in connection with 
the first stage rulemaking to implement 
the pricing policy of the EPCA» rescind¬ 
ed that part of the Ruling which required 
producers of unitized properties to totaJ 
all the BPCL’s of the participating leases 
and to treat the unit as a single property' 
as of the date of unitization. Instead, 
producers of unitized properties were 
permitted to continue to determine 
quantities of upper tier crude oil on a 
lease-by-lease basis until the actual im¬ 
plementation of enhanced recovery oper¬ 
ations or until such time as there has 
been “a significant alteration in produc¬ 
ing patterns.” whichever occurred first. 
The February 1 Notice did not define “a 
significant alteration in producing pat¬ 
terns” but indicated instead that a Rul¬ 
ing would follow, to set forth objective 
criteria to be used in determining when 
a significant alteration of producing pat¬ 
terns has occurred on a unitized prop¬ 
erty. < Those objective criteria w'ere sub¬ 
sequently set forth in the August 20 No¬ 
tice.) With respect to “enhanced re¬ 
covery units” required to establish a unit 
BPCL on or after February' 1. 1976, FEA 
adopted in the February 1 Notice a new 
unitized property rule (10 CFR 212.75 > 
which provided a means for preserving 
under the unit BPCL the benefits of the 
stripper well status of any leases in¬ 
cluded in the unit. Section 212.75 was 
subsequently amended, effective Septem¬ 
ber 1.1976. to provide a rule whereby unit 
BPCL's established on or after that date 
are permitted to reflect upper tier crude 
oil volumes previously produced and sold 
from the previously separate properties 
which comprise the unit. The result of 
these actions concerning unitized prop¬ 
erties can be summarized as follows: 

1. AU unitized properties required to 
establish a unit BPCL on or after Sep - 
tember 1. 1976 . A unit base production 
control level must, in general be estab¬ 
lished as of the effective date of unitiza¬ 
tion, and the producer must treat the 
unit as a single property. Section 212.75 


provides an exception to this require¬ 
ment where <1> the producer has certi¬ 
fied to FEA 1 its intention to continue 
to determine volumes of upper, lower 
and stripper well crude oil separately 
for all properties that constitute the 
unitized property, and (2) the unitized 
property has not sustained a significant 
alteration in producing patterns. A sig¬ 
nificant alteration in producing patterns 
is defined in ft 212.75 as the occurrence 
of either (a) the application of extrane¬ 
ous energy sources by the injection of 
liquids or gases into the reservoir, or 
<b> the increase in production allow¬ 
ables for any property that comprises 
the unitized property. Once a significant 
alteration In producing patterns has oc¬ 
curred. a unitized BPCL must be estab¬ 
lished. 

Regardless whether established as of 
the effective date of unitization or as 
of the time that a significant alteration 
in producing patterns occurs, a unit 
BPCL established on or after Septem¬ 
ber 1. 1976 is the sum of (1) the total 
average monthly production and sale of 
old crude oil during the 12-month period 
immediately preceding the establishment 
of a unit BPCL, from all the properties 
that constitute the unitized property, 
plus <2> the average monthly production 
and sale of crude oil during the 12-month 
period immediately preceding the es¬ 
tablishment of a unit BPCL, from all 
stripper well properties—qualified as 
such prior to the establishment of a unit 
BPCL—that constitute the unitized 
property. 

Once a unit BPCL has been established, 
it may be eligible for adjustment under 
ft 212.76. In determining upper tier crude 
oil volumes each month following the 
establishment of a unit BPCL, the pro¬ 
ducer measures the entire current 
monthly production and sale of crude 
oil from the unit and compares that vol¬ 
ume against the unit BPCL. Current 
monthly production and sale volumes in 
excess of the unit BPCL qualify for treat¬ 
ment each month as new crude oil pro¬ 
duced and sold from the unitized prop¬ 
erty unless there is a cumulative defi¬ 
ciency. 

Section 212.75 also contains provisions 
for determining volumes of imputed new 
crude oil and volumes of Imputed strip¬ 
per well crude oil produced and sold each 
month for a unitized property for which 
a unit BPCL is established on or after 
September 1. 1976. Volumes of imputed 
new crude oil may be sold each month at 
a price not to exceed the upper tier cell¬ 
ing price: volumes of imputed stripper 
well crude oil may be sold each month 
at exempt prices Imputed new’ crude 
oil Ls a number equal to the average 
monthly production and sale of new (and 
released, if any) crude oil during the 12- 
month period Immediately preceding the 


*8uch certification* should be made pur¬ 
suant to 10 CFR 205 90 and filed with the 
Deputy AasLstant Administrator for Com¬ 
pliance. FTA. 2000 M Street. N.W.. Washing¬ 
ton. DC. 20461 
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establishment of a unit BPCL, from all 
the properties that comprise the unitized 
property. Imputed stripper well crude 
oil Is a number equal to the average 
monthly production and sale of crude oil 
during the 13-month period Immediately 
preceding the establishment of a unit 
BPCL, from all previously Qualified strip¬ 
per well properties that constitute the 
unitized property. In the case of some 
stripper well properties, the 12-month 
period immediately preceding the estab¬ 
lishment of a unit BPCL may include 
some period of time <up to eleven 
months) during which the stripper well 
property had not yet qualified as such. 

2. Enhanced recovery unitized proper¬ 
ties required to establish a unit BPCL on 
or after February 1.1976 and before Sep¬ 
tember 1 , 1976. Section 212.75, adopted 
on February 1, 1976, is applicable only to 
enhanced recovery unitized properties 
which established a unit BPCL on or 
after February 1, 1976. 8ccUon 212.75(a) 
required that the unitized property be 
treated as a single FEA property and a 
unit BPCL established “as of the date of 
implementation of enhanced recovery 
operations on a unit or as of the date 
production patterns with respect to indi¬ 
vidual leases within a unit are substan¬ 
tially altered (which ever date occurs 
first) • • V However. § 212.75 did not. 
until September 1. 1976, contain a defini¬ 
tion of “significant alteration in produc¬ 
ing patterns.*' Accordingly, for any en¬ 
hanced recovery unit formed during that 
time the producer was permitted to con¬ 
tinue determinations of upper and lower 
tier crude oil volumes on a lease-by-lease 
basis until such time as enhanced recov¬ 
ery operations had begun. After such an 
occurrence, however, the unitized prop¬ 
erty was required to be treated as a sin¬ 
gle property and a unit BPCL had to be 
established. The unit BPCL was deter¬ 
mined to be the sum of (1) the total 
average production and sale of old crude 
oil during the 12-month period immedi¬ 
ately preceding the establishment of a 
unit BPCL, for all properties that con¬ 
stitute the unitized property, plus (2) the 
average monthly production and sale of 
crude oil during the 12-month period im¬ 
mediately preceding the establishment of 
a unit BPCL, from all previously-quali¬ 
fied stripper well properties that consti¬ 
tute the unit. After a unit BPCL had been 
established, the producer was required 
to compare the total production and sale 
of crude oil from the unitized property 
with the unit BPCL to determine current 
volumes of new crude oil. Section 212.75 
as in effect from February 1. 1976 until 
August 31. 1976, contained a provision, 
similar to the current provisions for im¬ 
puted stripper well crude oil, whereby 
certain previously-qualified volumes of 
stripper well crude oil could be sold from 
the unit each month as upper tier crude 
oil. It did not, however, include a provi¬ 
sion similar to the current provision for 
imputed new crude oil. 

With respect to any enhanced recov¬ 
ery unitized property formed during the 
period February l. 1976 to September 1, 
1976, for which a unit BPCL was not 
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established, the current definition of 
“significant alteration in producing pat¬ 
terns." adopted in the August 20 Notice 
and effective September 1. 1976 is appli¬ 
cable effective September 1,1976. Accord¬ 
ingly. if such an alteration in producing 
patterns «as that term is now defined in 
§ 212.75) did occur prior to September 1, 
1976. the unitized property must be 
treated as a single property and a unit 
BPCL must be established under $ 212.75 
as of September 1, 1976. if the producer 
had not begun to treat the unit as a sin¬ 
gle property as of the time that a sig¬ 
nificant alteration in producing patterns 
occurred. If such an alteration in pro¬ 
ducing patterns has not occurred as of 
September 1. 1976, but does occur subse¬ 
quent to September 1. 1976. the unitized 
pro?>erty must at that time be treated as 
a single oroperty and a unit BPCL must 
be established, and the provisions of 
$ 212.75 then in effect *hall apply. Of 
course, once a unit BPCL has been estab¬ 
lished. it may be eligible for adjustment 
under « 212.76. 

3. All unitized properties required to 
establish a unit BPCL prior to Febru¬ 
ary I. 1976 and unitized properties re¬ 
quired to establish a unit BPCL prior 
to September J . 1976. Determinations of 
new. released and stripper well crude oU 
for units formed prior to the date on 
which unit BPCL regulations were 
adopted (February 1. 1976 for enhanced 
recovery units and September 1.1976 for 
all units) are subject to the provisions of 
“FEA Ruling 1975-15“ as modified on 
February 1. 1976. Accordingly, all such 
units formed during or after 1972 were 
required to calculate a BPCL by aggre¬ 
gating the BPCL's of all the participat¬ 
ing properties at such time as significant 
changes in the unit's producing patterns 
occurred (and with respect to enhanced 
recovery unitized properties beginning 
February 1, 1976. as of the date of im¬ 
plementation of enhanced recovery oper¬ 
ations) . To the extent that a unit BPCL 
was required to be established prior to 
the effective date of any applicable unit 
BPCL regulation, the aggregation of 
BPCL’s pursuant to “Ruling 1975-15“ did 
not afford any means to reflect the prior 
stripper well lease status or production 
and sale of volumes of new or released 
crude oil of the previously separate prop¬ 
erties which comprise the unit Although 
a regulatory definition of “significant 
alteration in producing patterns” was not 
provided until September 1, 1976. that 
definition will be considered as guidance 
in audits and compliance cases in deter¬ 
mining whether a significant alteration 
has occurred with respect to such unite. 
FEA will, however, on a case-by-case 
basis, permit unit operators to justify 
the establishment of the date of signifi¬ 
cant alteration in producing patterns in 
such units on reasonable bases other 
than those specified by the present defi¬ 
nition If no such alteration has occurred 
as of September 1. 1976. determinations 
of upper tier and stripper well crude oil 
volumes may continue to be made on a 
lease-by-lease basis until such time as a 
significant alteration does occur, at 
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which time the unitized property must 
be treated as a single property and a unit 
BPCL must be established. As of the 
time that a unit BPCL is established, the 
provisions of f 212.75 then in effect are 
applicable, and the unitized property 
may be eligible for a BPCL adjustment 
pursuant to $ 212.76. 

B. UNITIZATION OP TWO OS MORE PREVI¬ 
OUSLY-QUALIFIED STRIPPER WELL PROP¬ 
ERTIES 

Effective February 1. 1976 (with re¬ 
spect to enhanced recovery units for 
which a unit BPCL is established after 
that time) and effective September 1, 
1976 (with respect to any unitized prop¬ 
erty for which a unit BPCL is established 
after that time). $212.75 provides a 
mechanism to ensure that producers of 
crude oil from previously-qualified strip¬ 
per well properties will not be deterred 
for economic reasons from entering the 
unit This mechanism provides generally 
that an amount equal to current volumes 
of crude oil produced from participating 
stripper well properties may continue to 
be sold from the unit as stripper well 
crude oil after the establishment of a 
unit BPCL. * A similar rule, effective 
September 1. 1976, is designed to encour¬ 
age producers of new crude oil to par¬ 
ticipate in the unitization.) 

FEA has determined that this mecha¬ 
nism is the most effective method to 
remove the disincentive to unitUation by 
producers of stripper well crude oil. The 
unit BPCL regulations do not. however, 
permit the unitized property to qualify as 
a stripper well property until the unitized 
property itself has sustained an average 
daily production of 10 barrels or less per 
well for 12 consecutive months following 
the establishment of a unitized BPCL. 
There are basically two reasons for this 
policy. 

First, as noted above. FEA believes that 
the concept of “imputed stripper well 
crude oil" Is adequate to ensure the par¬ 
ticipation in a unitized project and con¬ 
tinued production of crude oil from pre¬ 
viously-qualified stripper well proper¬ 
ties. 

Second, to permit a unit to qualify as 
a stripper well property on the basis of 
the production characteristics of its par¬ 
ticipating properties would likely encour¬ 
age tho selective unitization of marginal 
and non-marginal properties merely to 
obtain exempt stripper well property 
status for other than truly marginal 
properties. Such a result would obviously 
not comport with the congressional pol¬ 
icy behind the exemption contained in 
the Energy Conservation and Production 
Act < ECPA, Pub. L 94-385 >. 

The only appropriate exception to this 
policy would appear to be for a unitized 
property in which all participating prop¬ 
erties have previously qualified as strip¬ 
per well properties. In such case, under 
a proposal set forth In a contemporane¬ 
ous Notice of Proposed Rulemaking, the 
unitized property would be treated as a 
stripper well property as of the effective 
date of unitization. 
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V. Applicability or the Stripper Well 

Property Rule to Condensate Pro¬ 
duced Prom Gas Wells 

Since January 1. 1975. a producer may 
not Include (rax wells In the calculation 
of a property’s per-well average daily 
production to determine whether the 
property qualifies as a stripper well prop¬ 
erty. <40 FR 40818. September 4. 1975 > 
In order to resolve the uncertainty that 
had arisen due to diverse state criteria for 
classifying producing wells as cither gas 
wells or oil wells. FEA undertook in the 
August 20 Notice to provide a functional 
test whereby producers might be able to 
determine whether a particular w ell may 
be considered an “oil well” for purposes 
of the stripper well property rule, regard¬ 
less whether the particular w ell has been 
classified as a gas well for other purposes 
by the state regulatory authority. 

FEA preliminarily concluded In the 
April 13 Notice that the inclusion of a 
well for purposes of determining stripper 
well property qualification Is only pro¬ 
hibited to the extent that the well pro¬ 
vides only non-associated production of 
natural gas and condensates, and that if 
a well produces some crude oil. the well 
would qualify as an oil well for purposes 
of the stripper well property rule. After 
soliciting comments on this distinction. 
FEA concluded In ”FEA Ruling 1977-1” 
that: 

If a wall produces from an associated res¬ 
ervoir (le . a reservoir la which gas occurs 
in asaodation with crude oil), that well may 
be included to determine if the property is 
s atrlpper well property only If crude oU Is 
produced from thst well. If only condensate 
Is produced, in association with the gas, the 
well may not be Included to determine If 
the property is a strtpper weU property. On 
the other hand, if a weU Is producing non- 
•vsoclnted gsx (l.e. t free gas not in contact 
with crude oil in the rerervolr). or only 
natural gas (even If from an associated gas 
reservoir*, that well may not be included as 
a producing well because It does not produce 
crude oiL 

FEA has continued to receive Inquiries, 
however, concerning the crude oil. con¬ 
densate distinction, which suggest that 
there Is an Inconsistency between the 
distinction drawn in ’’Ruling 1977-1” 
and the definition of “crude oil” in 10 
CFR 212.31, which includes condensate: 

"Crude oil" means a mixture of hydro¬ 
carbons that existed in liquid phase in under¬ 
ground reservoirs and remains liquid at 
atmospheric pressure after passing through 
surface separating facilities. "Crude off” in¬ 
cludes condensate recovered in associated 
and non-associated production by mechanical 
separators. ichether located on the lease, at 
central field facilities. or at the inlet tide of 
a pas processing plant. (Emphasis added ) 

The definition of “crude oil” In f 212 31 
Includes condensate In recognition of the 
treatment of condensate as crude oil by 
producers on a historical pricing basts. 
(See 40 FR 40818. September 4, 1975.» 
However. FEA recognizes that some gas 
wells produce condensate, which under 
the A 212 31 definition Is treated as 
“crude oil” for purposes of Subpart D. 
but which does not constitute crude oil 
for purposes of the crude oU/condensate 


RULES AND REGULATIONS 

distinction which Is used to differentiate 
oil wells from gas wells for purposes of 
stripper well property qualification. 

Thus, a distinctiQn between crude oil 
and condensate is necessary for purposes 
of determining whether the particular 
well from which the condensate Is pro¬ 
duced may be counted in determining the 
property’s per-well average dally produc¬ 
tion for purposes of the stripper well 
property rule. For all other purposes, 
condensate, whether recovered in asso¬ 
ciated or non-assoc l a ted production, is 
treated as crude oil under Subpart D In 
determining a first sale price. 

FEA understands that associated pro¬ 
duction occurs if hydrocarbons in both 
liquid and gaseous states exist together 
In one reservoir. Thus, a reservoir In 
which gas occurs in solution with crude 
oil would produce crude oil and gas in 
“associated” production. An oil reservoir 
having a gas cap normally produces 
crude oil and gas in associated produc¬ 
tion but could (in theory though not 
ordinarily In practice) produce crude oil 
and gas In either associated or nonasso- 
clatcd production depending on the 
manner in which the well has been com¬ 
pleted in the reservoir. Non-associated 
production is understood to occur when 
both liquid and gaseous hydrocarbons 
are Jointly produced from a reservoir in 
which they exist in the reservoir only In 
a gaseous state. 

The further tests described below are 
not fully definitive, but should in most 
circumstances provide an adequate basis 
for distinguishing “associated” from 
“non-associated” production for pur¬ 
poses of determining if the particular 
well may be Included in determining a 
property’s per-well average daily produc¬ 
tion. Generally, each of the following 
tests should Indicate whether the con¬ 
densate is recovered in “associated pro¬ 
duction.” 

A. Phase test. FEA does not expect that 
a phase test will actually be conducted 
for each well, or reservoir, and none Is re¬ 
quired. However, if such tests have been 
conducted or if phase behavior is infer¬ 
able from other relevant well or reser¬ 
voir data, a valid determination can 
probably be made If as the hydrocarbon 
stream rises from the reservoir to the 
surface a bubble point occurs, (that is, 
the entrained dissolved gas separates 
from the liquid into bubbles), the Joint 
production of oil and gas is said to be 
“associated.” If, under production condi¬ 
tions of pressure reduction at reservoir 
temperature the hydrocarbon stream ex¬ 
hibits a dew-point, the Joint production 
of fluid and gas is said to be “non-asso¬ 
ciated.' 

B Production method test. If the hy¬ 
drocarbon stream is raised to the surface 
by pumping, the Joint production of 
liquid and gas is almost surely “associ¬ 
ated ” If the stream rises to the surface 
by its own underground pressure, the 
Joint production is more likely “non- 
assoclated” than “associated.” This de¬ 
lineation is particularly true for old wells 
and reservoirs, which generally corre¬ 
spond to marginal situations. 


C. Gravity test If the production at 
the surface is a single liquid stream hav¬ 
ing a gravity of 45* API or lighter, that 
stream would be generally deemed pure 
condensate (although FEA recognizes 
that there are a few crude oils in the 
50 s to 60* range), and the production 
would be deemed to be “non-associated.” 
If production at the surface consists of 
two streams, one having a gravity 
heavier than 45* API (crude oil> and 
the other 45* API or lighter (conden¬ 
sate). that Joint production would indi¬ 
cate “associated” production. 

David G. Wilson. 

Acting General Counsel, 
Federal Energy AdminUttration, 

January 19.1977. 

(FR Doc 77-2288 Filed 1-10-77;2:48 pmj 


PART 210—GENERAL ALLOCATION AND 

PRICE RULES 

PART 211—MANDATORY PETROLEUM 
ALLOCATION REGULATIONS 

Exemption of Motor Gasoline from Man* 
datory Petroleum Allocation Regulations 

Introduction 

On November 19, 1976, the Federal 
Energy Administration (“FEA”) issued 
a notice of proposed rulemaking and 
public hearing (41 FR 518 32, N ovem- 
ber 24. 1976) to amend 10 CFR Parts 
210, 211 and 212 to exempt motor gaso¬ 
line <as defined in 10 CFR 211.51 and 
212.31 of the Mandatory Petroleum Al¬ 
location and Price Regulations) and to 
establish a special motor gasoline set- 
aside for the transitional period follow¬ 
ing decontrol. The proposal was based on 
tentative conclusions sot forth in a docu¬ 
ment dated November 16. 1976, entitled 
“Preliminary Findings and Views Con¬ 
cerning the Exemption of Motor Gasoline 
from the Mandatory Petroleum Alloca¬ 
tion and Price Regulations” (“Prelimi¬ 
nary Findings”). 

Concurrent with the Issuance of this 
amendment exempting motor gasoline 
from the Mandatory Petroleum Alloca¬ 
tion Regulations, a separate amendment 
is being Issued to exempt motor gasoline 
from the Mandatory Petroleum Price 
Regulations. Both amendments are being 
submitted for Congressional review, as 
Energy Actions Nos. 8 and 9. respectively, 
pursuant to section 551 of the Energy 
Polio and Conservation Act. Pub. L. 94- 
163 (“EPCA”). and tn accordance with 
section 102 of the Energy Conservation 
and Production Act. Pub. L. 94-385 
(“EPCA”), which In effect requires that 
FEA submit separate energy actions to 
the Congress when proposing the exemp¬ 
tion of a refined petroleum product from 
both price and allocation regulations, but 
does not prohibit concurrent submission? 
of such separate energy actions. 

Written comments on the exemption 
proposal and on the Preliminary Find¬ 
ings were invited through December 15. 
1976 and public hearings were held on 
December 14 and 15. 1976 in Washing¬ 
ton, D.C.; Atlanta. Georgia: Chicago. 
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Illinois; Dallas, Texas; Denver, Colo¬ 
rado; New York, N.Y.; and San Fran¬ 
cisco, California. As of December 31, 
1976. 307 parties had submitted oral and 
written comments in response to the 
proposed exemption. Those offering 
comments included major integrated 
refining companies, large and small in¬ 
dependent refining companies, branded 
and nonbranded wholesale gasoline 
distributors, retail sales outlets, trade 
associations, consumer groups and gov¬ 
ernmental representatives. 

A substantial majority of those com¬ 
menting agreed with FEA that motor 
gasoline should be exempted from FEA’s 
allocation and price regulations. This 
support was based generally upon agree¬ 
ment with FEA’s conclusions as to supply 
and demand projections, competition, 
and other findings and views set forth in 
the Preliminary Findings. In particular, 
there was widespread agreement that 
competition has been keeping retail 
gasoline prices below the maximum 
prices allowed under the Mandatory 
Petroleum Price Regulations. Most mar¬ 
keters commenting also favored the es¬ 
tablishment of a mechanism to assure 
them a source of supply during the 
transition following the exemptions. 
Certain comments at the December 
hearings noted that the Preliminary 
Findings, issued contemporaneously with 
the exemption proposal, were not con¬ 
sistent with data from the economic 
forecasting firm. Data Resources, Inc. 
(“DRI"). whose macroeconomic model 
drives FEA’s short-term petroleum de¬ 
mand model. DRI released revised eco¬ 
nomic forecasts, on which these com¬ 
ments were based, after the analysis for 
the Preliminary Findings completed. 
Information derived from the most re¬ 
cent DRI “CycleJong” forecast has. how¬ 
ever. now been incorporated into FEA’s 
current findings and view's. After care¬ 
fully considering all the comments and 
making the appropriate revisions to the 
data supporting its proposed findings, 
FEA has concluded that its Initial view 
that motor gasoline should be exempted 
from regulations Is correct 

No information or data were presented 
In this proceeding which significantly al¬ 
ter FEA’s Preliminary Findings and 
Views. FEA does not anticipate that sup¬ 
ply shortages will occur or that motor 
gasoline prices will rise to higher levels 
than If controls were continued. In any 
event. FEA has standby authority under 
section 12(f) of the Emergency Petro¬ 
leum Allocation Act of 1973 (EPAA) to 
relmpo6c controls (on a temporary or 
l>ermanont basis > If necessary to attain 
the objectives set forth bisection 4<b) (1) 
of the EPAA. Therefore. FEA hereby 
adopts the proposed amendments ex¬ 
empting motor gasoline from the Man¬ 
datory Petroleum Allocation Regula¬ 
tions. 

In the exemption proposal. FEA re¬ 
quested comments on the appropriate 
lead time which should be provided be¬ 
fore the decontrol amendment would be¬ 
come effective so as to assure a smooth 
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transition to a decontrolled market. FEA 
proposed an effective date of the first day 
of the month following the first full 
month subsequent to the expiration of 
the Congressional review period. The 
fifteen day review period under section 
551 of the EPCA will expire shortly after 
February 1. 1977. Upon consideration of 
the comments received on this issue. FEA 
has concluded that it would be appro¬ 
priate to provide for an effective date of 
March 1. given that firms will have more 
than a month's notice of FEA’s exemp¬ 
tion proposals. Therefore, unless disap¬ 
proved by cither House of Congress un¬ 
der section 551 of the EPCA. this exemp¬ 
tion will be effective March 1.1977. 

Findings and Views 

In addition to this amendment ex¬ 
empting motor gasoline from the Man¬ 
datory Petroleum Allocation Regulations 
and the concurrent amendment exempt¬ 
ing motor gasoline from the Mandatory 
Petroleum Price Regulations, FEA has 
prepared Its findings and views support¬ 
ing these amendments as required by 
section 12 of the EPAA, based upon its 
consideration of the comments of those 
persons who participated in the rule- 
making and other information available 
to FEA. These findings and views are set 
forth in a single document dated Janu¬ 
ary 14, 1977 and entitled “Findings and 
Views Concerning the Exemption of 
Motor Gasoline from the Mandatory 
Petroleum Allocation and Price Regula¬ 
tions” (the “Findings and Views”). The 
findings and views set forth therein may 
be summarized, in port, os follows: 

< 1) Motor gasoline is no longer hi short 
supply; anticipated supplies of motor 
gasoline will be sufficient to meet the 
demand over the near term. 

<2> Exemption of motor gasoline from 
the Mandatory Petroleum Allocation and 
Price Regulations will not have an ad¬ 
verse impact on the supply of any other 
refined product. With projected expan¬ 
sions. domestic refining capacity is pro¬ 
jected to be more than adequate to meet 
demand. 

(3) Competition and market forces are 
adequate to protect consumers following 
exemption of motor gasoline from regu¬ 
lation. 

(4) Exemption of motor gasoline from 
regulation will not result in Inequitable 
prices for any class of end-user. FEA 
does not expect that exemption of motor 
gasoline from price controls would lead 
to any price increases over and above 
those that would be experienced under 
continued regulation. 

Adequate refinery capacity to mett all re¬ 
fined product requirement* should guaran¬ 
tee continued competition In the refining 
segment of the Industry. The large number 
of independent and small refiners now com¬ 
peting »ucce»ful!y In the motor gasoline 
market Indicates that sufficient competition 
exists to protect consumers. 

(5) Exemption of motor gasoline from 
the price and allocation regulations Is 
consistent with the attainment of the 
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objectives set forth in section 4(b) (1 > of 
the EPAA. 

Since an adequate supply Is anticipated, 
continued allocation and pricing controls 
over motor goacltne are not necessary to 
protect the public health, safety and wel¬ 
fare. and the national defense (section 4(b) 
(I) (A)); the maintenance of all public serv¬ 
ices (section 4(b)(1)(B)): the montenonee 
of agricultural operations (section 4(b)(1) 
(CM: or the maintenance of exploration for 
and production or extraction of fuels and 
minerals (section 4(b)(1)(G)). 

Adequate supply and the positive effects 
of competition should Insure that the ex¬ 
emption U consUtent with: The equitable 
distribution of crude oil. residual fuel oil 
and refined petroleum products at equitable 
prices (section 4(b)(1)(F)): preservation of 
an economically sound and competitive pe¬ 
troleum Industry (section (4) (b) (1) (D)): 
economic efficiency (section 4(b)(1)(H)); 
and minimization of economic distortion*, 
inflexibility, and interference with market 
mechanisms (section 4(b)(1)(D) 

The exemption should have no adverse ef¬ 
fect on the allocation of suitable types of 
crude oil to U.8. refioerteQ (section 4(b) 
(1)<B)). 

The Findings and Views also state 
FEA’8 views concerning the potential eco¬ 
nomic impacts of exempting motor gaso¬ 
line from the Mandatory Petroleum Allo¬ 
cation and Price Regulations. Because no 
supply, demand ox* price impacts are an¬ 
ticipated as a result of the exemption, it 
is not expected thnt there will be any sig¬ 
nificant state or regional impacts result¬ 
ing from the proposed exemption. In par¬ 
ticular. no undue adverse Impact Is ex¬ 
pected on any governmental unite. In 
addition. FEA anticipates no adverse eco¬ 
nomic Impacts on the availability of con¬ 
sumer goods or services, the Gross Na¬ 
tional Product, small business or the sup¬ 
ply and availability of energy resources as 
fuel or feedstock for industry. FEA ex¬ 
pects that the exemption will not ad¬ 
versely affect the competitive viabllty of 
independent refiners and marketers. The 
exemption is likewise expected not to 
cause an adverse effect on employment or 
consumer prices. FEA's assessment of the 
effects of the exemption on the rate of 
unemployment in the U.8., on the Con¬ 
sumer Price Index and on the implicit 
price deflator for the Gross National 
Product are set forth in detail in the 
Findings and Views. 

Special Rule No. 4 

While FEA did not and does not expect 
supply dislocations to occur as a result 
of motor gasoline decontrol. Special Rule 
No. 4, as proposed In the November 19 
notice, was designed as a safeguard 
against the same type of potential sup¬ 
ply dislocations which prompted the 
adoption of Special Rule No. 3, following 
the exemption of middle distillates. In the 
proposal, FEA sought to Insure that no 
marketer of gasoline would lose Its sup¬ 
ply source without adequate time to ar¬ 
range for a new supplier during the tran¬ 
sitional period following the removal of 
controls. As proposed. Special Rule No. 
4 permitted marketers who have mode 
diligent unsuccessful efforts to obtain 
supplies of motor gasoline to be assigned 
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as much as their previously authorized 
base period use from the special set-aside. 
These assignments could have been made 
for periods of up to three months if re¬ 
quired to permit the marketers to make 
their own supply arrangements or for 
longer if required to preclude hardships 
to consumers. The proposal also allowed 
assignments to be made directly to con¬ 
sumers under the same hardship cri¬ 
teria that currently exist for motor gaso¬ 
line in the state set-aside program. As 
proposed, the set-aside for each prime 
supplier constituted three percent of the 
estimated portion of its total supply of 
motor gasoline for the particular month 
to be sold into the distribution system or 
a state for consumption therein. FEA 
also proposed that the motor gasoline 
special set-aside be administered by State 
Offices, which currently arc authorized to 
administer both the state set-aside for 
motor gasoline and the special set-aside 
for middle distillates. 

As a result of evaluating marketers* 
comments. FEA has concluded that the 
proposed Special Rule No. 4 may not be 
a fully* adequate safeguard to assure con¬ 
tinued supply. As adopted, therefore. 
Special Rule No. 4 provides greater pro¬ 
tection for Independent marketers than 
the initial proposal. Special Rule No. 4 
now contains a double type of supply 
guarantee for all wholesale purchasers. 
Under the transition assignment pro-' 
gram, to terminate motor gasoline 
supplier/wholesate purchaser relation¬ 
ships prior to March 1. 1978. all sup¬ 
pliers will be required to provide at least 
90 days notice to any wholesale pur¬ 
chaser fcommencing no earlier than the 
effective date of this amendment) before 
terminating the supply relationship with 
that purchaser. Any such termination 
may be effective only at the end of a 
period corresponding to a base period 
coinciding with or following the end of 
the ninety day notice period. If the pur¬ 
chaser Is unable, after a diligent effort, 
to obtain a supply of motor gasoline 
equal to its base period use, it may apply 
at least thirty days prior to the date on 
which the termination is to become effec¬ 
tive to the FEA Regional Office for the 
region where it is located, to continue its 
supplier/purchaser relationship with its 
base period supplier for three additional 
months. The wholesale purchaser may 
reapply to the FEA Regional Office for 
two additional continuation orders for 
three month periods If it remains un¬ 
able to find alternative sources of supply. 
A purchaser which chooses not to receive 
product from its base period supplier 
during any three month period, however, 
will be assumed to have an alternative 
source of supply and not be eligible to 
apply for a further transition assignment 
as to the volume of product not lifted, 
unless such failure to lift is due to fac¬ 
tors beyond the control of the purchaser 
and FEA determines that the purchaser's 
inability to obtain that volume would Im¬ 
pose an undue hardship on that pur¬ 
chaser. The notification and transition 
assignment period will provide a maxi¬ 
mum of four three month periods of as¬ 
sured supply. In any event, no assign¬ 


ment under Special Rule No. 4 will ex¬ 
tend beyond one year from March 1, 
1977, the announced effective date of this 
exemption. 

Special Rule No. 4 also provides that 
if FEA fails to act on an application for 
continuation of a supplier/purchaser 
relationship that was filed in a timely 
fashion, that is. at least thirty days 
prior to the date on which a termination 
following ninety days' notice was to take 
effect or a prior continuation order was 
to expire, the supplier/purchaser rela¬ 
tionship will not end but will automat¬ 
ically continue for an additional month 
pending FEA action on the application. 
Moreover, If a late-filed application has 
not been acted on by FEA on the ter¬ 
mination date. Special Rule No. 4 au¬ 
thorizes FEA to issue a temporary con¬ 
tinuation order for one month pending 
final action on the application if the 
applicant shows good cause for the late 
filing. 

Inasmuch as prices will no longer be 
subject to controls during this period if 
the exemption with regard to price Is 
not disapproved. Special Rule No. 4 also 
prevents circumvention of the transition 
assignment procedures set forth above 
by requiring that prices charged to 
wholesale purchasers. Including market¬ 
ers. receiving product under Special 
Rule No. 4 shall be nondiscriminatory. 
Suppliers must make gasoline available 
to purchasers which are assigned to them 
pursuant to Special Rule No. 4 on the 
same terms and conditions under which 
they make gasoline available to other 
similarly situated purchasers. In other 
words, suppliers may not discriminate 
against purchasers solely because they 
are assigned purchasers. The same defi¬ 
nition of “discrimination" applies for 
purposes of the Special Rule as currently 
Is used in 5 210.62(b). 

Special Rule No. 4 further provides the 
additional protection of a continuing, but 
gradually diminishing, operation of the 
state set-aside for motor gasoline for 
nine months following decontrol, which 
would be available to resellers, as well as 
end-users which can demonstrate hard¬ 
ship or emergency requirements. The de¬ 
creasing volumes available in the set- 
aside are based on FEA's view that, as the 
transition to a normally functioning de¬ 
controlled market continues, a decreas¬ 
ing number of end-users and wholesale 
purchasers. Including marketers, have 
the potential of being faced with hard¬ 
ship and emergency requirements. For 
the first three months following decon¬ 
trol. the set-aside for each prime supplier 
would constitute three percent of the 
estimated portion of its total supply of 
motor gasoline for each particular month 
to be sold into the distribution system 
of a state for consumption therein. For 
the next succeeding three months the 
set-aside would constitute two percent 
and, for the following three months, one 
percent, after which time it will ter¬ 
minate. Aside from modifying the state 
set-aside percentage and making it 
available to resellers (e.g., independent 
retail marketers) as well as end-users, all 
other current procedures governing use 


of the state set-aside would remain in 
effect. 

FEA intends to issue guidelines pur¬ 
suant to Special Rule No. 4 to provide 
both FEA and the public greater guid¬ 
ance on the operation of the provisions 
of the Rule. These guidelines would ex¬ 
plain in greater detail such matters as 
what efforts FEA would deem to consti¬ 
tute a "diligent unsuccessful effort to lo¬ 
cate an alternate source of supply" and 
how the non-discrimination require¬ 
ments would apply in particular situa¬ 
tions. 

Section 12(f) of the EPAA provides 
that following the exemption of any 
product from regulation. FEA shall have 
the authority at any time to rcimpose 
allocation controls if necessary to at¬ 
tain the objections of the EPAA. For this 
reason. FEA is adopting amendments 
which exempt motor gasoline from the 
general allocation regulations but which 
do not delete th 066 regulations from the 
Code of Federal Regulations. They are 
in effect converted to standby status, so 
that, in the event of shortages or other 
occurrences which might require rclra- 
position of controls, they may, with ap¬ 
propriate modifications, be quickly put 
into effect. 

(Emergency Petroleum Allocation Act or 
1973. Pub. L. 93-159. m amended. Pub L 03- 
511. Pub. L. 94-09. Pub. L 94-133, Pub. L. 94- 
163. and Pub. L. 94-385; Federal Energy Ad¬ 
ministration Act of 1974. Pub. L. 03-278. an 
amended. Pub. I*. 04-386; Energy Policy anti 
Conservation Act. Pub. L. 94-163. as amended. 
Pub. U 94-385: B O, 11700, 30 FR 23185; E.O. 
11033.41 FK 36641) 

In consideration of the foregoing. Parts 
210 and 211 of Chapter n. Title 10 of the 
Code of Federal Regulations, are 
amended as set forth below, effective 
March 1. 1977, unless this amendment is 
disapproved by cither House of Congress 
pursuant to the review procedures 6et 
forth in Section 551 of the EPCA or with¬ 
drawn by the President prior to Congres¬ 
sional approval or disapproval during the 
15-day period provided for Congression¬ 
al review in section 551 of the EPCA, 

Issued in Washington. D.C., Janu¬ 
ary 19. 1977. 

Davu> G. Wilson, 
Acting General Counsel. 

1. Section 210.35 Is amended by adding 
paragraph (h) (i) to read as follows: 

§ 210.35 Exempted product*. 

# • • • + 

(h)(1) Motor gasoline as defined in 
I 211.51 of this chapter is exempt from 
the provisions of Part 211 of this chapter 
(except as set forth in Special Rule No. 4 
to 8ubpart A of Part 211 of this chapter). 

2. Section 211.1 Is amended in para¬ 
graph (b) by adding new subparagraph 
(10) to read as follows: 

§211.1 Scope. 

• • • • • 

(b> Exclusions. • • • 

(10) Notwithstanding the other pro¬ 
visions of this part, including Subpart F. 
motor gasoline is excluded from this part 
(except as set forth in Special Rule No. 4 
to Subpart A of this Part211>, 
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3. The Appendix to Subpart A of Part 
211 Is amended by the addition of a Spe¬ 
cial Rule No. 4 to read as follows: 

Stkcial Ruuc No. 4 

1. Scope Notwithstanding the exemption 
of motor gasoline from the Mandatory Petro¬ 
leum Allocation Regulation*. this Special 
Rule provides for a continuation of the 
State set-aside program for motor gasoline 
for the months March 1077 through Novem¬ 
ber 1077. as set forth below, and the establish¬ 
ment of a transitional assignment program 
for motor gasoline for the months March 1077 
through February 1078. 

2. ProvUion /or motor gasoline set-aside. 

(a) Notwithstanding the provisions of para¬ 
graph (b) of 1210.35 and of subparagraph 
(10) of paragraph (b) of 1211.1. the set- 
oslde established for motor gasoline for as¬ 
signment by State Office* in accordance with 
the provisions of 11211.17 and 211.107(a) 
and Subpart Q of the Federal Energy Ad¬ 
ministration Administrative Procedures and 
Sanctions (10 CFR 205.210 et aeq.) is hereby 
continued for the months March 1077 
through November 1977. except as modified 
herein 

(b) In addition to those wholesale-pur¬ 
chaser consumers and end-users eligible to 
receive on assignment from the State set- 
aside. and those wholesale purchaser-resell¬ 
ers seeking an assignment to enable them 
to supply such wholesale purchaser-con¬ 
sumer* and end-users under 10 CFR 205Jill 

(a), any wholesale purchaser-reseller which 
is experiencing a hardship duo to its inabil¬ 
ity to obtain an adequate supply of motor 
gasoline may apply for and receive an as¬ 
signment of motor gasoline in accordance 
with the provisions of 1211.17 and 10 CFR 
205210 et seq. 

(c) The State set-aside percentage level 
for motor gasoline will be three percent for 
tho months March, April, and May 1977. two 
perceut for June, July, and August 1977. and 
one percent for September. October, and 
November 1977. 

3. Transitional assignment program . Not¬ 
withstanding any contrary provisions of 
Parts 206 and 211 of this chapter, assign¬ 
ments of base period suppliers and base 
period use for wholesale purchasers of motor 
gasoline shall be made in accordance with 
the provisions of this Special Rule. 

(a) No Auppller/wholes&le purchaser re¬ 
lationship In effect under f 211 9 of Ibis part 
as of February 28, 1977, may be terminated 
before March 1, 1978 by a supplier except 
upon written notice to the wholesale pur¬ 
chaser given at least ninety (90) days prior 
to the date on which the supplier intends 
to terminate the supply relationship. A 
termination under this paragraph (a) may 
only be effective at the end end of the period 
corresponding to a base period coinciding 
with or following the expiration of the 
ninety (90) day notice period. Any such 
ninety (90) day period may not begin prior 
to March 1. 1077. 

(b) Any wholesale purchaser which has 
received a notice from its supplier under 
paragraph (a) above shall make a diligent 
effort to locate an alternate source of sup¬ 
ply. If its effort is unsuccessful it may ap¬ 
ply to the appropriate FEA Regional Office 
for a continuation of Its current supplier/ 
purchaser relationship, but any auch appli¬ 
cation shall be mode at least thirty (30) 
days prior to the date on which the termi¬ 
nation under paragraph (a) Is to become 
effective. The applicant aball certify to the 
FEA that It has made a diligent unsuceesa- 
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ful effort to locate an alternate source of 
supply and shall set forth in Its applica¬ 
tion (i) the name and address of its base 
period supplier; (li) its base period use with 
that supplier for each period corresponding 
to a base period; and (111) the names and 
addresses of other suppliers contacted with 
respect to the applicant's efforts to locate 
an alternate source of supply, the volumes 
requested from each auch other supplier, 
and the dates of those contacts. The appli¬ 
cant shall send a copy of its application to 
tta base period supplier. 

(c) If FEA determines that an applicant 
has made a diligent unsuccessful effort to 
locate an alternate source of supply. PEA 
shall order a continuation of the applicant's 
existing supplier/purchaser relationship for 
a pertod of three consecutive periods corre¬ 
sponding to a base period. While a continu¬ 
ation order is In effect, the wholesale pur¬ 
chaser shall again moke a diligent effort to 
locate an alternate source of supply. If the 
wholesale purchaser Is again unsuccessful. 
It may again apply for a continuation in ac¬ 
cordance with paragraph (b) above. 

(d) If PEA fails to take action on a timely 
filed application under paragraph (b) or (e) 
prior to the date upon which the termination 
of the supplier/purchaser relationship which 
is the subject of the application is to become 
effective, the euppller/purchaser relationship 
shall be automatically extended for a period 
of one (I) month pending FEA action on the 
application. If FEA fails to take action on a 
late filed application under paragraph (b) 
or (c) prior to the date upon which the ter¬ 
mination of the suppllcr/purchaser relation¬ 
ship which ts the subject of the application 
is to become effective, FEA may issue a tem¬ 
porary continuation order for a period or 
one (1) month pending FEA action on tho 
application upon a showing by the applicant 
of good cause for the late filing. . 

(e) FEA may issue with respect to any 
supplier/purchaser relationship no more 
than three (3) continuation orders. In no 
event may the provisions of a continuation 
order be effective beyond February 28, 1978. 

(f) The failure of any wholesale purchaser 
to purchase Its full allocation entitlement 
from Its base period supplier without the 
written consent of that supplier in any three 
(3) month pertod shall disqualify any such 
purchaser from being eligible for Issuance of 
a further continuation order covering vol¬ 
umes in excess of the percentage of the allo¬ 
cation entitlement lifted In the previous three 
(3) month period, unices such failure to pur¬ 
chase is due to factors beyond the control 
of that wholesale purchaser and FEA deter¬ 
mines that such disqualification would im¬ 
pose on undue hardship on thffl wholesale 
purchaser. 

4. Non-discri mine t ton requirement. To 
prohibit any form of discrimination (includ¬ 
ing price discrimination) which has the ef¬ 
fect of circumventing, frustrating, or im¬ 
pairing the objective*, purposes and Intent 
of this Special Rule, the requirements of 
paragraph (b) of 1210.62 of this chapter 
shall continue to apply to suppliers to which 
an authorizing document is presented pur¬ 
suant to the continuation of the motor gaso¬ 
line set-aside under this Special Rule, to 
suppliers which are subject to a continua¬ 
tion order under the transitional assign¬ 
ment program of this Special Rule, and to 
aU suppliers which ore still supplying pur¬ 
chasers because they have failed to give no¬ 
tice of Intent to terminate supplies or such 
termination has not yet become effective 

|FR Doc.77-2289 Filed !-19-77;2:10 pm| 
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PART 210—GENERAL ALLOCATION AND 
PRICE RULES 

PART 212—MANDATORY PETROLEUM 
PRICE REGULATIONS 

Exemption of Motor Gasoline From 

Mandatory Petroleum Price Regulations 

Introduction 

On November 19. 1976, the Federal En¬ 
ergy Administration <"FEA") l&sued a 
notice of proposed rulemaking anti pub¬ 
lic hearing (41 FR 51832, November 24. 
1976> to amend 10 CFR Parts 210. 211 
and 212 to exempt motor gasoline fas 
defined in 10 CFR 211.51 and 212.31 of 
the Mandatory Petroleum Allocation and 
Price Regulations) and to establish a 
special motor gasoline set-aside for the 
transitional period following decontrol. 
The proposal was based on tentative 
conclusions set forth in a document 
dated November 16, 1976. entitled •'Pre¬ 
liminary Findings and Views Concern¬ 
ing the Exemption of Motor Gasoline 
from the Mandatory Petroleum Alloca¬ 
tion and Price Regulations’* ("Prelimi¬ 
nary Findings’*). 

Concurrent with the issuance of this 
amendment exempting motor gasoline 
from the Mandatory Petroleum Price 
Regulations, a separate amendment is 
being issued to exemot motor gasoline 
from the Mandatory Petroleum Alloca¬ 
tion Regulations. Both amendments are 
being submitted for Congressional re¬ 
view. as Energy Actions Nos. 9 and 8. re- 
snectively. pursuant to section 551 of the 
Energy Policy and Conservation Act. 
Pub L 94-167 ("EPCA">. and in accord¬ 
ance with section 102 of the Energy Con¬ 
servation and Production Act. Pub. L. 
94-385 f’FCPA"). which in effect re¬ 
quires that PEA submit separate energy 
actions to the Congress when proposing 
the exemption of a refined petroleum 
product from both price and allocation 
regulations, but does not prohibit con¬ 
current submissions of such separate en¬ 
ergy actions. 

Written comments on the exemption 
proposal and on the Preliminary Find¬ 
ings were invited through December 15. 
1976 and public hearings were held on 
December 14 and 15. 1976 In Washington. 
D C.: Atlanta. Georgia; Chicago. Illinois: 
Dallas. Texas: Denver. Colorado; New 
York. N.Y.: and San Francisco. Califor¬ 
nia. As of December 31, 1976. 307 parties 
had submitted oral and written com¬ 
ments In response to the proposed ex¬ 
emption. Those offering comments in¬ 
cluded major integrated refining com¬ 
panies. large and small independent re¬ 
fining companies, branded and non- 
brnnded wholesale gasoline distributors, 
retail wiles outlets, trade associations, 
consumer groups and governmental rep¬ 
resentatives. 

A substantial majority of those com¬ 
menting agreed with FEA that motor 
gasoline should be exempted from FEA’» 
allocation and price regulations. This 
support was based generally upon agree - 
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merit with FEA’s conclusions as to supply 
and demand projections, competition, 
and other findings and views set forth in 
the Preliminary Findings. In particular, 
there was widespread agreement that 
competition has been keeping retail gas¬ 
oline prices below the maximum prices 
allowed under the Mandatory Petroleum 
Price Regulations. Most marketers com¬ 
menting also favored the establishment 
of a mechanism to assure them a source 
of supply during the transition following 
the exemptions. Certain comments at the 
December hearings noted that the Pre¬ 
liminary Findings. Issued contemporane- 
qusly with the exemption proposal, were 
not consistent with data from the eco¬ 
nomic forecasting firm. Data Resources. 
Inc. (“DRI"), whose macroeconomic 
model drives FEA’s short-term petroleum 
demand model. DRI released revised 
economic forecasts, on which these com¬ 
ments were based, after the analysis for 
the Preliminary Findings was completed. 
Information derived from the most re¬ 
cent DRI ’’Cycle-long” forecast has, 
however, now been Incorporated Into 
PEA’s current findings and views. After 
carefully considering all the comments 
and making the appropriate revisions to 
the data supporting its proposed findings, 
FEA has concluded that Its initial view 
that motor gasoline should be exempted 
from regulations is correct. 

No Information or data were pre¬ 
sented in this proceeding which signif¬ 
icantly alter FEA’s Preliminary Find¬ 
ings and Views. FEA does not anticipate 
that supply shortages will occur or that 
motor gasoline will rise to higher levels 
than If controls were continued. In any 
event. FEA has standby authority under 
section 12(X) of the Emergency Petro¬ 
leum Allocation Act of 1973 (EPAA) to 
reimpose controls (on a temporary or 
permanent basis) if necessary to attain 
the objectives set forth in section 4(b) 

(1) of the EPAA. Therefore. FEA hereby 
adopts the proposed amendments ex¬ 
empting motor gasoline from the Man¬ 
datory Petroleum Price Regulations. 

In the exemption proposal. FEA re¬ 
quested comments on the appropriate 
lead time which should oe provided be¬ 
fore the decontrol amendment would 
become effective so os to assure a 
smooth transition to a decontrolled 
market. FEA proposed an effective date 
of tho first day of the month following 
the first full month subsequent to the 
expiration of the Congressional review 
period. The fifteen day review period 
under section 561 of the EPCA will ex¬ 
pire shortly after February 1, 1977. 
Upon consideration of the comments re¬ 
ceived on this issue. FEA has concluded 
that It would be appropriate to provide 
for an effective date of March 1, given 
that firms will have more than a month’s 
notice of FEA’s exemption proposals. 
Therefore, unless disapproved by either 
House of Congress under section 551 of 
the EPCA, this exemption will be ef- 
iecttve March I, 1977. 

Findings and Views 

In addition to this amendment ex¬ 
empting motor gasoline from the Manda¬ 
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tory Petroleum Price Regulations and the 
concurrent amendment exempting motor 
gasoline from the Mandatory Petroleum 
Allocation Regulations, FEA has pre¬ 
pared its findings and views supporting 
these amendments as required by section 
12 of the EPAA. based upon its considera¬ 
tion of the comments of those persons 
who participated in the rulemaking and 
other information available to FEA. 
These findings and views are set forth In 
a single document dated January 14.1977 
and entitled ’’Findings and Views Con¬ 
cerning the Exemption of Motor Gasoline 
from the Mandatory Petroleum Alloca¬ 
tion and Price Regulations” (the ’’Find¬ 
ings and Views”). The findings and views 
set forth therein may be summarized, 
in part, as follows: 

(1) Motor gasoline is no longer in short 
supply; anticipated supplies of motor 
gasoline will be sufficient to meet the 
demand over the near term. 

(2) Exemption of motor gasoline from 
the Mandatory Petroleum Allocation and 
Price Regulations will not haw an ad¬ 
verse impact on the supply of any other 
refined product. With projected expan¬ 
sions. domestic refining capacity is pro¬ 
jected to be more than adequate to meet 
demand. 

(3) Competition and market forces are 
adequate to protect consumers following 
exemption of motor gasoline from regu¬ 
lation. 

(4) Exemption of motor gasoline from 
regulation will not result in Inequitable 
prices for any class of end-user. FEA docs 
not expect that exemption of motor gaso¬ 
line from price controls would lead to 
any price increases over and above those 
that would be experienced under con¬ 
tinued regulation. 

Adequate refinery capacity to meet all re¬ 
fined product requirements should guaran¬ 
tee continued competition In the refining 
segment of the IndustryTThe large number of 
Independent and small refiners now compet¬ 
ing successfully in the motor gasoline market 
indicates that sufficient competition exists 
to protect consumers. 

<5) Exemption of motor gasoline from 
the price and allocation regulations is- 
con&lstent with the attainment of the ob¬ 
jectives set forth in section 4(b)(1) of 
the EPAA. 

Since an adequate oupply Ls anticipated, 
continued allocation and pricing controls 
over motor gasoline are not necessary to 
protect the public health, safety and wel¬ 
fare. and the national defense (Section 4(b) 
(l)(A)): the maintenance of all public serv¬ 
ices (aectton 4(b)(1)(B)): the maintenance 
of agricultural operations (section 4(b)(1) 
(C)); or the maintenance of exploration for 
and production or extraction of fuels and 
minerals (section 4(b) (1) (O)). 

Adequate supply and the positive effects of 
competition should insure that the exemp¬ 
tion is consistent with: the equitable dis¬ 
tribution of crude oil, residusl fuel on and 
refined petroleum products at equitable 
prices (section 4(b)(1)(F)): preservation of 
an economically sound and competitive 
petroleum industry (section 4(b)(1)(D)): 
economic efficiency (section 4(b)(1)(H)); 
and minimization of economic distortions. 
Inflexibility, and Interference with market 
mechanisms (section 4(b)(1) (I)). 

The exemption should have no adverse 
effect on tho allocation of suitable types of 


crude oil to UA refineries (section 4(b)(1) 
(*)). 

In connection with FEA’s projection 
that no price increase will occur solely 
os a result of the exemption from the 
price regulations, it should be noted that 
FEA expects that upon decontrol the ad¬ 
ditional costs of refining unleaded gas¬ 
oline over the costs of producing leaded 
gasoline will be more accurately reflected 
in the prices of unleaded gasoline. FEA 
has estimated that a price differential of 
tip to two cents per gallon could result 
However, even if price controls were to 
continue, FEA has on this same date is¬ 
sued a regulatory change which permits 
refiners to reflect the difference In re¬ 
fining costs between these two grades of 
motor gasoline In the prices charged for 
these products. 

The Findings and Views also state 
FEA’s views concerning the potential eco¬ 
nomic impacts of exempting motor gaso¬ 
line from the Mandatory Petroleum Al¬ 
location and Price Regulations. Because 
no supply, demand or price impacts are 
anticipated as a result of the exemption. 
It is not expected that there will be any 
significant state or regional Impacts re¬ 
sulting from the proposed exemption. In 
particular, no undue adverse impact is 
expected on any governmental units. In 
addition. FEA anticipates no adverse eco¬ 
nomic impacts on the availability of con¬ 
sumer goods or services, the Gross Na¬ 
tional Product, small business or the sup¬ 
ply and availability of energy resources 
as fuel or feedstock for industry. FEA 
expects that the exemption will not ad¬ 
versely affect the competitive viability 
of Independent refiners and marketers. 
Tho exemption is likewise expected not 
to have an adverse effect on employment 
or consumer prices. FEA's assessment of 
the effects of the exemption on the rate 
of unemployment in the U.S.. on the Con¬ 
sumer Price Index and on the implicit 
price deflator for the Gross National 
Product are set forth In detail in the 
Findings and Views. 

Post Exemption Monitoring or 
Gasoline Prices 

FEA intends to Issue shortly for com¬ 
ment a method of monitoring prices of 
motor gasoline to assure the continued 
reasonableness of price levels following 
the effective date of the exemption of 
motor gasoline from price and alloca¬ 
tion controls. FEA will request written 
comments and hold public hearings with 
respect to the specific features of the 
price monitoring system. 

Tile monitoring system which FEA In¬ 
tends to adopt provides for the monthly 
measurement of average actual gasoline 
prices, calculating prices on both a na¬ 
tional and regional basis through the 
end of the 1977 summer driving season. 
Actual prices would be compared with 
price indices representing the average 
price levels FEA believ es would have pre¬ 
vailed had gasoline continued under price 
controls, with sufficient flexibility to al¬ 
low for statistical error. Inherent defi¬ 
ciencies In the operation of the price in¬ 
dex. seasonal price adjustments and 
short term market aberrations. The pro¬ 
posed price monitoring system will pro- 
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vide for remedial action in the event the 
actual average prices exceed by two cento 
the appropriate price index. 

Section 12(f) of the EPAA provides 
that following the exemption of any 
product from regulation. FEA shall have 
the authority at any time to reimpose 
price controls if necessary to attain the 
objectives of the EPAA For this reason, 
FEA is adopting amendments which ex¬ 
empt gasoline from the price regulations 
but which do not delete those regulations 
from the Code of Federal Regulations. 
They arc in effect converted to standby 
status, so that, in the event of shortages 
or other occurrences which might require 
reimposition of controls, they may. with 
appropriate modifications, be quickly put 
into effect. 

(Emergency Petroleum Allocation Act of 1073. 
Pub. L. 93-159. t* amended. Pub L. 93-511. 
Pub. L- 94-99, Pub. L 94-133. Pub U 94-163. 
.aid Pub L, 94-385: Federal Energy Adminis¬ 
tration Act of 1974. Pub. L 93-275. as 
amended. Pub. L. 94-385; Energy Policy and 
Conservation Act. Pub. L* 94-163, as amended. 
Pub. L 94-385; E O. 11790. 30 FR 23185; E.O. 
11933.41 FR 36641) 

In consideration of the foregoing. 
Parts 210 and 212 of Chapter n. Title 
10 of the Code of Federal Regulations, 
are amended as set forth below, effective 
March 1, 1977. unless this amendment is 
disapproved by either House of Congress 
pursuant to the review procedures set 
forth in section 551 of the EPCA or with¬ 
drawn by the President prior to Congres¬ 
sional approval or disapproval during 
the 15-day period provided for Congres¬ 
sional review in section 551 of the EPCA. 

Issued in Washington. DC.. Janu¬ 
ary 19.1977. 

David Q. Wilson, 
Acting General Counsel. 

1. Section 210.35 is amended by adding 
subparagraph (2) to paragraph (h) to 
read as follows: 

§ 210.35 Exempted produrt*. 

• • • • • 
ch) • • • 

<2) Gasoline as defined in § 212.31 of 
this chapter is exempt from the provi¬ 
sions of Part 212 of this chapter. 

2. Section 212.31 is amended in the 
definition of “covered products*’ to read 
as follows: 

§ 212.31 Definition*. 

• • • • • 

‘Covered products” means aviation 
fuel ( kerosene-type), aviation gasoline, 
butane, crude oil. natural gas liquids, 
natural gasoline, and propane. A blend of 
two or more particular covered products 
is considered to be that particular cov¬ 
ered product constituting the major pro¬ 
portion of the blend. 


3. Subpart C of Part 212 is amended 
by adding a new ft 212 58 as follows: 

8 212.38 GttoBae. 

The prices charged for gasoline are 
exempt from the provisions of this part, 
|FR Doc .77-2285 Filed 1-19-77;2;30 pm| 


PART 211—MANDATORY PETROLEUM 
ALLOCATION REGULATIONS 

Emergency Amendment on Use of Naphtha 

for Synthetic Natural Gas Plant Feed¬ 
stock Use 

The Federal Energy Administration 
<“FEA”> hereby adopts on an emergen¬ 
cy basLs an amendment, effective imme¬ 
diately. to 5 211.29 of the Mandatory 
Petroleum Allocation Regulations <10 
CFR Part 211). The purpose of this 
amendment is to make explicit FEA’s 
intent to limit the volumes of naphtha 
that can be used for synthetic natural 
gas <SNG> plant feedstock use. 

FEA’s allocation program regulates the 
use of petroleum fee dstocks for SNG 
manufacture. 10 CFR 211.29 sets forth 
the basic rule that 

• • • a firm which purchases crude oil and 
allocated products for use as feedstock in a 
synthetic natural gas plant which haa re¬ 
quirement* that exceed its base period 
volume or which has no base period volume 
may seek an adjustment to it* base period 
volume or establishment of a base period 
volume only upon application to the FEA 
National Office • • • 

10 CFR 211.29 also states the criteria to 
be considered by FEA in processing an 
application for assignment or adjust¬ 
ment. and these criteria are further dis¬ 
cussed in Special Rule No. 1 to Subpart 
A. Part 211. In addition to 10 CFR 211.29 
and the Special Rule. FEA has tosued a 
Statement of Policy setting forth the 
FEA’s general policy regarding the use 
of liquid petroleum feedstocks for the 
production of SNG. 

Prior to the exemption of naphtha 
from the Mandatory Petroleum Alloca¬ 
tion Regulations for all uses except for 
SNG feedstock use, an allocation level of 
one hundred percent of base period use 
was provided for naphtha for SNG plant 
feedstock use. Under FEA’s mandatory 
allocation regulations before the exemp¬ 
tion of naphtha, allocation levels for 
naphtha were not subject to an alloca¬ 
tion fraction. Because of the peculiar 
role of naphtha in internal refinery 
operations, particularly the use of 
naphthas for gasoline blending, the cal¬ 
culation of an allocation fraction for 
that product was impracticable, and the 
provisions of 1211.10(g) governing sur¬ 
plus product were not applied to naph¬ 
tha. Thus, access to volumes and sources 
of naphtha for purchasers of naphtha 
for SNG feedstock use was only ex¬ 
pressly authorized as permitted under 
FEA orders and regulations, other than 
5 211.10(g). and an effective use limita¬ 
tion of one hundred percent of base pe¬ 
riod use therefore applied. The exemp¬ 
tion of naphtha from the allocation pro¬ 
gram. except for naphtha allocated 
under 55 211.29 and 211.183(b)(2). did 
not change FEA’s view that an implicit 
use limitation existed for naphtha. 

Nevertheless, since the use limitation 
for naphtha is not explicitly stated in 
FEA regulations as it Is for propane and 
butane for use as 8NG feedstocks, and 
since there are no present regulations 
governing the distribution of naphtha 
which is excess to a refiner’s needs, cer¬ 
tain questions with respect to the exist¬ 


ence of the limitation have been brought 
to FEA’s attention FEA is therefore 
adopting this amendment to provide ex¬ 
plicitly that SNG manufacturers are 
limited to volumes of naphtha for SNG 
feedstock use equivalent to one hundred 
percent of base period use. In those in¬ 
stances where FEA has not yet estab¬ 
lished a base period use of naphtha, the 
purchaser is limited to use of those vol¬ 
umes specifically permitted by FEA or¬ 
ders. This clarification of FEA's inten¬ 
tions is consistent with the manner in 
which FEA has historically administered 
5 211.29 with respect to naphtha allo¬ 
cations. 

As indicated at the time naphtha was 
exempted from the allocation regula¬ 
tions -(except for those sections pertain¬ 
ing to SNG feedstock >, FEA is preparing 
a programmatic environmental impact 
statement <EIS> on its regulations af¬ 
fecting SNO. Until the completion of 
the EIS. FEA intends to maintain the 
operation of its SNG program as it has 
previously been in effect. After & com¬ 
prehensive evaluation of the EIS. FEA 
will determine whether the continued al¬ 
location of naphtha for SNG plant feed¬ 
stock use would be appropriate. 

FEA believes that this amendment 
must be issued on an emergency basis to 
ensure continued compliance with FEA's 
8NG allocation program. Specifically, it 
is essential that the existence of this use 
limitation be made explicit to prevent an 
unauthorized increase In consumption of 
naphtha for SNG manufacture, which 
might otherwise occur subsequent to the 
exemption from the Mandatory Petro¬ 
leum Allocation Regulations of naphtha 
for all uses except SNG plant feedstock, 
and which would be in violation of the 
regulation and underlying policies set 
forth in I 211.29. Special Rule No. 1 and 
the Statement of Policy. If this amend¬ 
ment were to be adopted after notice 
and a hearing, the use limitation on 
naphtha would not have been made 
explicit until the current heating season 
was almost over. FEA therefore finds 
that strict compliance with the notice 
requirements of section 7(i) (1) (B) of 
the Federal Energy Administration Act 
of 1974. as amended (”FEAA M ). Pub. L. 
93-275, Pub. L. 94-385, will cause se¬ 
rious harm and injury to the public 
health, safety and welfare, and the no¬ 
tice requirements of that section are 
hereby waived. 

As required by section 7<c) <2> of the 
FEA A. a copy of this emergency amend¬ 
ment was submitted to the Administra¬ 
tor of the Environmental Protection 
Agency for his comments concerning the 
impact of this proposal on the quality 
of the environment. The Administrator 
hai no comments. 

In accordance with Executive Order 
11821 and OMB Circular A-107. FEA is 
considering the inflationary impact of 
this proposal. 

Because this amendment is being is¬ 
sued on an emergency basis, an oppor¬ 
tunity for oral presentation of views is 
not possible prior to its implementation. 
A public hearing, however, will be held 
beginning at 9:30 a m., on February 24. 
1977. in Room 2105, 2000 M Street NW., 
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Washington, DC., to receive comments 
from interested persons. Any person who 
has an Interest in the subject of the 
hearing, or who is a representative of a 
group or class of persons which has an 
interest in the subject of the hearing, 
may make a written request for an op¬ 
portunity to make an oral presentation. 
Such a request should be directed to 
Executive Communications. PEA. 1200 
Pennsylvania Avenue. NW., Washington. 
DC. 20461. and must be received before 
4:30 p m.. es.t.. February 2. 1977. Such a 
request may be hand delivered to Room 
3309. Federal Building. 1200 Pennsyl¬ 
vania Avenue NW., Washington. D.C . 
between the hours of 8:00 am and 4:30 
p.m., e.s.t.. Monday through Friday, ex¬ 
cept Federal holidays. The person ‘mak¬ 
ing the request should be prepared to 
describe the interest concerned; if appro¬ 
priate. to state why he or she is a 
proper representative of a group or class 
of persons which has such an interest; 
and to give a concise summary of the 
proposed oral presentation and a phone 
number w’here he or she may be con¬ 
tacted through February 4. 1977 Each 
person selected to be heard will be so 
notified by the FEA before 5:30 pm, 
e.s.t.. February 4. 1977. and must submit 
50 copies of his or her statement to Office 
of Allocation Regulation Development. 
FEA, Room 2214. 2000 M Street NW.. 
Washington. D C. 20461. before 9:00 a m., 
ea t,. February 23. 1977. 

The FEA reserves the right to select 
the persons to be heard at the hearing, 
to schedule their respective presenta¬ 
tions. and to establish the procedures 
governing the conduct of the hearing. 
Each presentation may be limited, based 
on the number of persons requesting to 
be heard. 

An FEA official will be designated to 
preside at the hearing. It will not be a 
Judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons pre¬ 
senting statements. Any decision made 
by the FEA with respect to the subject 
matter of the hearing wUl be based on all 
information available to the FEA. At the 
conclusion of all initial oral statements, 
each person who has made an oral state¬ 
ment will be given the opportunity, if 
he or she so desires, to make a rebuttal 
statement. The rebuttal statements will 
be given In the order in which the initial 
statements were made and will be sub¬ 
ject to time limitations. 

Any Interested person may submit 
questions, to be asked of any person 
making a statement at the hearing, to 
Executive Communications. FEA, before 
4:30 pjn., e-s.t., February 22. 1977. Any 
person who makes an oral statement and 
who wishes to ask a question at the hear¬ 
ing may submit the question, in writing, 
to the presiding officer. The FEA or the 
presiding officer, if the question Is sub¬ 
mitted at the hearing, will determine 
whether the question is relevant, and 
whether time limitations permit It to be 
presented for answers. 


Any further procedural rules needed 
for the proper conduct of the hearing will 
be announced by the presiding officer. 

A transcript of the hearing will be 
mad$ and the entire record of the hear¬ 
ing. including the transcript, will be re¬ 
tained by the FEA and made available 
for Inspection at the FEA Freedom of 
Information Office. Room 2107, Federal 
Building. 1200 Pennsylvania Avenue. 
N.W., Washington. DC., between the 
hours of 8:00 a in. and 4:30 p.m.. Mon¬ 
day through Friday, except Federal holi¬ 
days. Anyone may buy a copy of the 
transcript from the reporter. 

Interested persons are invited to sub¬ 
mit data, views, or arguments with re¬ 
spect to this emergency amendment to 
Executive Communications. Federal En¬ 
ergy Administration, Box KE. Washing¬ 
ton. D C 20461. 

Comments should be identified on the 
outside envelope and on documents sub¬ 
mitted to Executive Communications, 
FEA. with the designation "Use Limita¬ 
tion—SNG Feedstocks." Fifteen copies 
should be submitted. All comments re¬ 
ceived bv February 22. 1977, and all rele¬ 
vant Information, will be considered by 
the Federal Energy Administration. 

Any information or data considered by 
the person fumishipg it to be confiden¬ 
tial must be so identified and submitted 
in wTiting. in accord ance with the pro¬ 
cedures stated in 10 CFR 205.9(f). The 
FEA resenes the right to determine the 
confidential status of the Information or 
data and to treat It according to lt« de¬ 
termination. 

(Emergency Petroleum Allocation Act of 

1973, PL. 03-159. as amended P.L. 93-511. 
PL. 94-99. PL 94-133. PL. 94 163. PL. 94- 
365: Federal Energy Administration Act of 

1974. PL 93-332, PL 94-385; EO. 11790 ( 39 
TO 23185) ) 

In consideration of the foregoing. Part 
211 of Chapter II. Title 10 of the Code 
of Federal Regulations, is amended as 
set forth below, effective Immediately. 

Issued in Washington. D.C., January 
19. 1977. 

David O. Wilson. 

Acting General Counsel. 

1. Section 211.29 is revised by redesig¬ 
nating paragraphs (a), <b>. <c> and <d> 
thereof as subparugraphs (l>, (2). (3) 
and <4>. respectively, by designating the 
introductory paragraph thereof as para¬ 
graph <a>. and by adding a new para¬ 
graph <b). to read as follows: 

§211.29 S% itthrlir natural gu*. prodtir. 
lion. 


'b> Unless directed by FEA upon ap¬ 
plication pursuant to Subp&rt G of Part 
205 of this chapter, no supplier shall 
supply and no wholesale purchaser or 
end-user shall accept or use naphtha 
in excess of one hundred percent of base 
period use for synthetic natural gas 
plant feedstock use. 

|FR Doc 77-2285 Filed 1-19-77:2:30 pm| 


PART 211—MANDATORY PETROLEUM 
ALLOCATION REGULATIONS 

Emergency Amendment Authorizing Waiver 

of Propane and Butane Peak Shaving 

Use Limitation 

The Federal Energy Administration 
("FEA") hereby adopts on an emergen¬ 
cy basts amendments to the Mandatory 
Petroleum Allocation Regulations, 10 
CFR Part 211. with respect to the vol¬ 
umetric limitation imposed on the use 
of propone and butane for i>cak shaving. 
The amendments adopted today are 
effective immediately. 

In light of the severely cold winter 
weather that many parts of the nation 
are experiencing, gas utilities are faced 
with extremely large demand for nat¬ 
ural gas to meet the requirements of 
their highest priority customers. Be¬ 
cause of this increased demand for nat¬ 
ural gas and also because of equipment 
breakdowns resulting from the cold 
weather, the FEA has received a large 
number of requests from gas utilitiea for 
permission to use propane for peak shav¬ 
ing in excess of the use limitations im¬ 
posed by FEA Regulations. These appli¬ 
cations must currently be processed as 
applications for exception from the reg¬ 
ulations. Since evaluation of an applica¬ 
tion for exception is frequently a some¬ 
what lengthy process, there may well be 
Instances in which FEA could not pro¬ 
vide relief promptly, with the result that 
some high priority customers such as 
hospitals and schools would have to be 
curtailed pending final FEA action on 
a meritorious application. This emer¬ 
gency amendment is being issued to pro¬ 
vide FEA with the authority to waive 
the peak shaving use limitations set 
forth in |$ 211.83(c) (2) (v) and 211.93 
(c) (2) (iv) for propane and butane re¬ 
spectively. without requiring a utility 
to obtain an exception to the regula¬ 
tions. 

In September 1975. FEA issued an 
amendment to 1211.10(g)(8) to allow 
imported non-Canadian propane and 
butane to be employed for certain uses 
(other than gas utility or synthetic nat¬ 
ural gas feedstock use) without regard 
to use limitations contained in that sec¬ 
tion (40 FR 40821. September 4, 1975) 
At that time. FEA retained In (211.10 
(g) (8) the limitation on the use of pro¬ 
pane or butane for gas utility or syn¬ 
thetic natural gas feedstock use to one 
hundred percent (100) of base period 
use. In the preamble to that amendment. 
FEA stated: 

JTIhcre ore certain gas utilities which by 
reason of the very high level of residential 
uao of natural gas and the inability of thetr 
customers to convert to use of substitute 
fuels in the near term should be permitted 
to acquire and use supplies of non-Canadian 
propane and butane In excess of base period 
use. For this reason. FEA has retained au¬ 
thority in II 211.10(g) (8). 21186 and 211.96 
to permit relaxation of the use limitation 
and inventory sccumulatlon restrictions 
otherwise applicable to gas utilities. Oas 
utilities may petition for relief pursuant to 
these sections and Subpart O of Part 205 of 
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the FEA procedural regulations. Such a peti¬ 
tion will not be treated as an exception 
request and should be submitted to the As¬ 
sistant Administrator for Regulatory Pro¬ 
grams. • • • (40 PR 40821. September 4. 
1075). 

Thus. PEA intended to retain its flex¬ 
ibility to respond to applications for per¬ 
mission to exceed the use limitation by 
providing that the volumetric limitation 
could be waived if “directed by FEA upon 
application pursuant to Subpart G of 
Part 205 of this chapter “ PEA has now 
determined, however, that by not in¬ 
cluding the same procedure in the use 
limitations for peak shaving contained 
in 99 211.83(c) <2> (v) and 211.93(c)(2) 
(lv) of the Mandatory Petroleum Alloca¬ 
tion Regulations. FEA may have limited 
its authority under the regulations to 
allow a gas utility to exceed Its base pe¬ 
riod use. except through the exceptions 
process. 

The volumetric portion of the use limi¬ 
tation for peak shaving in 10 CFR 
9 211.83(c) (v) provides: 

The vise of propane for peak ahavtng by 
gaa utilities during any consecutive twelve 
month period beginning after January 1, 
1974. la limited to the volume of propane 
equal to one hundred (100) percent of that 
volume which a gtu utility contracted for 
or purchased for delivery during the period 
April 1. 1972 through March 31. 1973. regard- 
lees of whether that volume was used during 
the period. 

The same use limitation is provided in 
9 211.93(c) (2) (iv) for butane. 

Therefore, under current regulations. 
PEA may waive the use limitation of 
8 211.10(g) (8) but may permit gas utili¬ 
ties to exceed their base period use of 
propane or butane for peak shaving only 
by the increment which would bring the 
total amount to that for which they con¬ 
tracted or which they purchased for de¬ 
livery In the base period. For some utili¬ 
ties this relief would be inadequate. FEA 
has therefore determined that the same 
waiver procedure should be available in 
91 211.83(c) (2) <v) and 211.93(c) (2) (iv) 
as appears in 1211.10(g)(8). By includ¬ 
ing the procedure in each of the cited 
sections, FEA is providing a means of 
expeditiously responding to applications 
for waiver with an adequate remedy in 
cases where relief is warranted. 

In connection with the issuance of 
these amendments. FEA is soliciting 
comments on the criteria which should 
apply to the Issuance of waivers of the 
volumetric limitations of propane and 
butane for peak shaving by gas utilities 
and on whether FEA should Issue cither 
regulations or guidelines in this regard. 
Prior to the development of regulations 
or guidelines. FEA intends to examine all 
the relevant circumstances surrounding 
each application before granting a 
waiver. 

These amendments are being issued 
on an emergency basis so that FEA may 
respond expeditiously to requests from 
gas utilities for additional propane or 
butane to help meet the demands of 
their high priority customers during the 
current heating season, without requir¬ 
ing the utilities to go through the ex¬ 


ceptions process. If these amendments 
were not adopted until after notice and 
a hearing, they would not be effective 
until after the coldest portion of the 
heating season, long after most of the 
requests for additional peak shaving ma¬ 
terial should have been acted upon. FEA 
therefore finds that strict compliance 
with the notice requirements of section 
7<i)<l)(B) of the Federal Energy Ad¬ 
ministration Act of 1974. as amended, 
rFEAA”), Pub. L. 93-275. Pub L. 94- 
385, will cause serious harm and injury 
to the public health, safety and welfare, 
and the notice requirements of that 
section are hereby waived. 

8ectton 7(c)(1) of the FEAA provides 
that FEA shall, before promulgating 
proposed regulations affecting the qual¬ 
ity of the environment, provide a period 
of not less than five working days dur¬ 
ing which the Administrator of the En¬ 
vironmental Protection Agency <“EPA“> 
may provide written comments concern¬ 
ing the impact of such regulations on the 
quality of the environment. Such com¬ 
ments are required to be published con¬ 
currently with or as part of the notice 
of proposed rulemaking. 

Under section 7(c)(2) of the FEAA, 
the prior review required by section 7(c) 
(1) may be waived for a period of 14 
days if there is an emergency situation 
which requires taking action at a date 
earlier than would permit the EPA the 
five day opportunity for prior comment 
required under section 7(c)(1). Notice 
of any such waiver must be given to the 
EPA and filed with the Federal Register 
with the notice of proposed or final 
FEA action and must include an ex¬ 
planation of the reasons for such waiver 
together with supporting data and 
factual background information. 

Pursuant to section 7(c)(2) of the 
FEAA, FEA hereby waives the require¬ 
ments of section 7(c)(1) of the FEAA 
concerning prior review by EPA of the 
environmental impact of this proposed 
rulemaking. This waiver is based on an 
emergency situation which, as explained 
above, mandates that FEA be able im¬ 
mediately to determine whether to per¬ 
mit gas utilities to use propane or bu¬ 
tane for peak shaving in excess of their 
base period use to serve high priority 
customers who might otherwise be cur¬ 
tailed. A copy of this emergency amend¬ 
ment has been sent concurrent with Its 
issuance to the Administrator for his 
comments. 

In accordance with Executive Order 
11821 and OMB Circular A-107. FEA is 
considering the inflationary impact of 
this proposal. 

Because this amendment is being is¬ 
sued on an emergency basis, an opportu¬ 
nity for oral presentation of views is not 
possible prior to its implementation. A 
public hearing, however, will be held be¬ 
ginning at 9:30 am., on February 16. 
1977. in Room 2105, 2000 M Street NW.. 
Washington. DC., to receive comments 
from interested persons. Any person who 
has an interest in the subject of the hear¬ 
ing, or who is a representative of a group 
or class of persons which has an interest 
in the subject of the hearing, may make a 


written request for an opportunity to 
make an oral presentation. 8uch a re¬ 
quest should be directed to Executive 
Communications. FEA, 1200 Pennsyl¬ 
vania Avenue NW., Washington. DC. 
20461, and must be received before 4:30 
pm. ea.t., February 3. 1977. 8uch a re¬ 
quest may be hand delivered to Room 
3309, Federal Building. 1200 Pennsyl¬ 
vania Avenue, NW., Washington. DC., 
between the hours of 8:00 a m and 4:30 
pm., ea t.. Monday through Friday, ex¬ 
cept Federal holidays. The person mak¬ 
ing the request should be prepared to 
describe the interest concerned: if ap¬ 
propriate. to state why he or she is a 
proper representative of a group or class 
of persons which has such an interest; 
and to give a concise summary of the 
proposed oral presentation and a phone 
number where he or she may be con¬ 
tacted through February 4. 1977. Each 
person selected to be heard will be so 
notified by the FEA before 5:30 p.m.. 
es.t., February 4, 1977. and must submit 
50 copies of his or her statement to Office 
of Allocation Regulation Development, 
FEA. Room 2214, 2000 M Street NW , 
Washington. D C. 20461, before 9:00 a m., 
es.t. February 15. 1977, 

The FEA reserves the right to select 
the persons to be heard at the hearing, to 
schedule their respective presentations, 
and to establish the procedure® govern¬ 
ing the conduct of the hearing. Each 
presentation may be limited, based on 
the number of persons requesting to be 
heard. 

An FEA official will be designated to 
preside at the hearing. It will not be a 
Judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons pre¬ 
senting statements. Any decision made 
by the FEA with respect to the subject 
matter of the hearing will be based on 
all information available to the FEA. At 
the conclusion of all initial oral state¬ 
ments, each person who has mode an oral 
statement will be given the opportunity, 
if he or she so desires, to make a rebuttal 
statement. The rebuttal statements will 
be given in the order in which the initial 
statements were made and will be sub¬ 
ject to time limitations. 

Any Interested person may submit 
questions, to be asked of any person 
making a statement at the hearing, to 
Executive Communications, FEA. before 
4:30 p.m.. es.t.. February 11, 1977. Any 
person who makes an oral statement and 
who wishes to ask a question at the hear¬ 
ing may submit the question, in writing, 
to the presiding officer. The FEA or the 
presiding officer, if the question is sub¬ 
mitted at the hearing, will determine 
whether the question is relevant, and 
whether time limitations permit it to 
be presented for answers. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

A transcript of the hearing will be 
made and the entire record of the hear¬ 
ing, Including the transcript, will be re¬ 
tained by the FEA and made available 
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for Inspection at the FEA Freedom of 
Information Office, Room 2107, Federal 
Building. 1200 Pennsylvania Avenue, 
N.W., Washington. D.C.. between the 
hours of 8 am. and 4:30 p.m., Monday 
through Friday, except Federal holidays 
Anyone may buy a copy of the transcript 
from the reporter. 

Interested persons are invited to sub¬ 
mit data, views, or arguments with re¬ 
spect to this emergency amendment to 
Executive Communications. Federal En¬ 
ergy Administration, Box KH. Washing¬ 
ton. D C. 20461. 

Comments should be identified on the 
outside envelope and on documents sub¬ 
mitted to Executive Communications. 
FEA. with the designation “Propane and 
Butane Peak Shaving Limitation.’* Fif¬ 
teen copies should be submitted. All com¬ 
ments received by February 11, 1977. and 
all relevant information, will be consid¬ 
ered by the Federal Energy Administra¬ 
tion. 

Any information or data considered by 
the person furnishing it to be confiden¬ 
tial must be so identified and submitted 
in writing. In accordance with the pro¬ 
cedures stated in 10 CFR 205.9(f). The 
FEA reserves the right to determine the 
confidential status of the Information or 
data and to treat it according to Its 
determination. 

(Emergency Petroleum Allocation Act of 
1073. Pub. L. 93-159. aa amended Pub. I*. 93- 
511. Pub. L 94-99, Pub L. 94-133. Pub L. 
94-163. Pub. L. 94-335; Federal Energy Ad¬ 
ministration Act of 1974. Pub. L. 93-275. as 
amended. Pub. L. 94-332, Pub. l». 94-385; E O. 
11790 (30 PH 231S5)). 

In consideration of the foregoing, Part 
211 of Chapter II. Title 10 of the Code 
of Federal Regulations, is amended as 
set forth below, effective immediately. 

Issued in Washington. D.C.. Janu¬ 
ary 18.1977. 

David O. Wilson. 

Acting General Counsel. 

1. Section 211.83 is amended by revis¬ 
ing paragraph (c)(2) (v) to read as 
follows: 

§ 211.83 \llorulion level*. 

• • • • • 

(c> Allocation levels subject to an 
allocation fraction. • • • 

( 2 ) • • • 

(V) Peak shaving for gas utilities. Un¬ 
less directed by FEA upon application 
pursuant to Subpart O of Part 205 of 
this chapter, the use of propane for peak 
shaving by gas utilities during any con¬ 
secutive twelve month period beginning 
after January 1. 1974. is limited to the 
volume of propane equal to one hundred 
(100) percent of that volume which a 
gas utility contracted for or purchased 
for delivery during the period April 1. 
1972 through March 31. 1973. regardless 
of whether that volume was used during 
the period. Propane shall not be used 
for peak shaving as long as the gas utility 
continues service during such peak shav¬ 
ing usage to interruptible industrial cus¬ 
tomers (other than for process fuel, 
plant protection fuel, or raw material) 
or to any nonresidentlal customer who 
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can use a fuel other than natural gas. 
oropanc or butane ; and • • • 

2. Section 211.93 is amended by revis¬ 
ing paragraph (c)(2)(iv) to read as 
follows: 

§211.*)3 Adoration level*. 

• • • • • 

(c> Allocation levels subject to an al¬ 
location fraction. • • • 

( 2 ) • • • 

<iv* Peak shaving for gas utilities. Un¬ 
less directed by FEA upon application 
pursuant to Subpart O of Part 205 of 
this chapter, the use of butane for peak 
shaving by gas utilities during any con¬ 
secutive twelve month period beginning 
after January 1. 1974 is limited to the 
volume of butane equal to one hundred 
(100) percent of that volume which a 
gas utility contracted for or purchased 
for delivery during the period April 1. 
1972 through March 31. 1973, regardless 
of whether that volume wras used during 
the period. Butane shall not be used for 
peak shaving as long as the gas utility 
continues service during such peak shav¬ 
ing usage to interruptible Industrial cus¬ 
tomers (other than for process fuel, plant 
protection fuel, or raw material) or to 
any nonresidentlal customer who can use 
a fuel other than natural gas propane or 
butane: and 

• • • • • 

|FR Doc 77-2243 Filed 1-19-77:12:26 pm] 


Title 17—Commodity and Securities 
Exchanges 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

(delete No* 34-13156. 35-19853, IC-9604. 
AS-2061 

PART 240—GENERAL RULES AND REGU¬ 
LATIONS. SECURITIES EXCHANGE ACT 
OF 1934 

PART 249—FORMS. SECURITIES 
EXCHANGE ACT OF 1934 

Adoption of Amendments of Certain Forms 
and Related Rules 

The Securities and Exchange Com¬ 
mission today announced that it has 
adopted amendments to certain of its 
rules, schedules and reporting forms 
under the Securities Exchange Act of 
1934 (the “Exchange Act*’) (15 U.8.C. 
78a et seq., as amended by Pub. L. No. 
94-29 »June 4. 1975) > w hich will (1) 
provide for more timely filing of reports 
on Form 8-K <17 CFR 249 308) by 
amending General Instruction B to Form 
8 K and Rules 13a-ll U7 CFR 240.13a- 
il» and 15d-ll (17 CFR 240.15d-ll>; 
< 2) decrease the number of items of In¬ 
formation required to be included in re¬ 
ports on Form 8-K (17 CFR 249.308) by 
approximately 62 percent by trans¬ 
ferring certain items to the Form 10-Q 
(17 CFR 249.308a): <3) revise two of 
the items retained in the Form 8-K and 
four of those transferred to the Form 
10—Q; «4> provide for different filing 
requirements as to Parts I and II of the 
Form 10-Q by revising Rules 13a-13 (17 
CFR 240 13a-13) and 15d-13 (17 CFR 
240.15d-13); (5) add three new items 


to Form 10-K (17 CFR 249.310) and 
revise one item of the Form 10-K to re¬ 
quire disclosure of items of Information 
previously required In reports on Form 
8-K filed during the fourth quarter of 
the fiscal year for which no report on 
Form 10-Q is required; and (6) revise 
Item 5 of Schedule 14A to Regulation 
14 under the Exchange Act (17 CFR 
240.14a-10l> to conform to the amend¬ 
ment to Item 1 of Form 8-K. Forms 8-K. 
10-Q and 10-K are the general forms 
for. respectively, current, quarterly and 
annual reports filed pursuant to Section 
13 or 15(d) of the Exchange Act. and 
Regulation 14 specifies the information 
required to be set forth in proxy and In¬ 
formation statements filed pursuant to 
Section 14 of that Act. Schedule 14A is 
also applicable to the solicitation of 
proxies under the Public Utility Holding 
Company Act of 1935 (15 UB.C. 79a et 
seq.« as amended by Pub. L. No. 94-29 
(June 4, 1975») and the Investment 
Company Act of 1940 *15 UB.C. 80a-l 
et seq.. as amended by Pub. L. 94-29 
(June 4. 1975)). 

This release contains a general dis¬ 
cussion of the purpose and effect of the 
amendments and of the consideration 
given to the comments received on the 
proposed amendments. Comments of a 
general nature are discussed in the Gen¬ 
eral Statement, and specific comments 
are dLscusscd within the brief synopses 
of the principal amendments. Attention 
Is directed to the text of the amend¬ 
ments for a more complete understand¬ 
ing. 

Gcneral Statement 

Notice of the proposed amendments to 
Forms 8-K, 10-Q and 10-K and to Sched¬ 
ule 14A was published on July 12. 1976 
in Securities Exchange Act Release No. 
12619 141 FR 29784, July 19. 19761. Com¬ 
ments on the proposed amendment*) 
were received from 60 interested parties, 
and changes have been made to reflect 
a number of the suggestions made by 
tiie commentators. 

In Exchange Act Release No. 12619, the 
Commission stated that the proposals 
therein represented a step forward to the 
efforts to further simplify and rationalize 
the corporate disclosure system under the 
federal securities laws and to provide 
more meaningful information to inves¬ 
tors. Although a few commentators sug¬ 
gested that these goals would be more 
fully achieved through the elimination of 
the Form 8-K and the transfer of all of 
the items of the Form 8-K to the Form 
10-Q. 1 the Commission believes that reg¬ 
istrants should describe to reports on 
Form 8-K certain matters about which 
Investors might not otherwise receive 
adequate and reasonably current inf or- 


1 These commentators expressed support for 
the recommendations of the so-called Wheat 
Report that the Form 8-K be substantially 
eliminated and that most of the 8-K items 
be included in a quarterly report. See ‘Report 
and Recommendations to the Securities and 
Exchange Commit km from the Disclosure 
Policy Study. Disclosure to Investors, A Re¬ 
appraisal of Administrative Policies urtder 
the 1933 and 1934 Acts’* (March 1969) at pp 
366 364. 
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mation. Accordingly, the Form 8-K has 
been retained to serve as the report for 
disclosure of changes In control of the 
registrant (Item 1), acquisition and dis¬ 
position of significant amounts of assets 
♦ Item 2), the appointment of a receiver 
of the registrant in a bankruptcy or sim¬ 
ilar proceeding (Item 3). and changes In 
a registrant’s certifying accountant 
(Item 4). The voluntary disclosure item 
has been retained In the Form 8-K as 
Item 5 because the Commission believes 
that registrants may wish to describe cer¬ 
tain material events in the monthly re¬ 
port. In order to provide for more cur¬ 
rent reporting of events of major signifi¬ 
cance to investors, the Form 8-K and 
Rules 13a-U and 15d-ll have been 
amended to require registrants to file 
reports on Form 8-K within fifteen days 
after the occurrence of a reportable 
event. 

The Commission believes that the 
amendments which are adopted today 
should reduce the number of reports on 
Form 8-K required to be filed and. there¬ 
fore. should result in a significant sav¬ 
ings of costs and time to registrants and 
the Commission. Registrants are re¬ 
minded. however, of the obligations of 
publicly held companies to make full and 
prompt announcements of material facts 
regarding the company's financial con¬ 
dition. notwithstanding their compliance 
with the reporting requirements of the 
Exchange Act. The Commission believes 
that these amendments do not in any 
way affect the responsibility of manage¬ 
ment to make such announcements. The 
failure of companies to make prompt and 
accurate disclosure of both favorable and 
unfavorable information to security 
holders and the investing public may vio¬ 
late the Exchange Act and. In the case 
of an Issuer making a continuous offer¬ 
ing of its shares, may also violate the Se¬ 
curities Act of 1933 If the prospectus Is 
not appropriately updated. Therefore, 
corporate managements are urged once 
again to review their policies with respect 
to corporate disclosure and endeavor to 
set up procedures which will insure that 
prompt disclosure be made of all ma¬ 
terial corporate developments * 

During the post several months, the 
Commission has accelerated further its 
program to integrate, streamline and up¬ 
date the corporate disclosure system it 
administers under the Securities Act and 
the Exchange Act. The adoption of these 
amendments is a significant step forward 
in these efforts. The Commission has also 
adopted a revised Form S-8 in Securities 
Act Release No. 5767 (November 22, 
1976 (41 FR 52662) and has adopted 
amendments to Forms S-7 ond 8-16 
which make these forms available to 
more registrants in Securities Act Re¬ 
lease No. 5791 (December 20, 1976 <41 
FR 56301). Public comments have been 
invited on the following additional pro¬ 
posals: (1) The adoption of a new regis¬ 
tration form to permit use of an abbre¬ 
viated prospectus with certain business 
combination transactions in Securities 


* See Securities! Act Helen** Wo 5092 (Octo¬ 

ber IS. 1970), 36 FR 16739 (October 29. 1970). 


Act Release No. 5744 (October 4. 1976* 
(41 FR 43876): (2) the amendment of 
the rules relating to tender offers, in Se¬ 
curities Act Release No. 5731 (August 6. 
1970 (41 FR 33004); (3) the amend¬ 
ment of Form S-16 to broaden the avail¬ 
ability of the form to a limited category 
of large companies for the registration 
of certain primary offerings of securities 
in Securities Act Release No. 5792 (De¬ 
cember 20. 1976) (41 FR 56331). The 
Commission announced It is reviewing 
the procedures available to small issuers 
to raise capital, and proposals may be 
published soon soliciting comments on 
simplifying there procedures. 

I. Amendments Rem ting to the Time 

fob Filing Reports on Form 8-K 

Securities Exchange Act Rules 13a-ll 
and 15d-ll have been amended to de¬ 
lete the specific requirement relating to 
the time for filing reports on Form 8-K 
and to refer instead to the filing require¬ 
ments set forth in the form itself. Gen¬ 
eral Instruction B to the form has been 
amended to require that reports on Form 
8 -K be filed within fifteen days after the 
occurrence of an event specified in the 
form or within ten days after the end of 
the month during which occurred an 
event reported pursuant to Item 5. the 
voluntary disclosure item. Registrants 
are encouraged, however, to file all re¬ 
ports on Form 8-K as soon as practi¬ 
cable regardless of these filing require¬ 
ments. Registrants may continue to re¬ 
port more than one event in a report on 
Form 8-K provided there is compliance 
with the requirements of the form relat¬ 
ing to the time for filing the report. 

The Commission has considered the 
objections to the proposed filing require¬ 
ment of ten days after the occurrence of 
the reportable event which were raised 
by many of the commentators but be¬ 
lieves that any inconvenience to regis¬ 
trants will be more than offset by the 
benefits to investors from more timely 
reporting. In addition, the Commission 
believes that upon the occurrence of any 
one of the four events requiring current 
disclosure registrants should have knowl¬ 
edge of the event and access to most of 
the Information required to be set forth 
in response to the applicable item. In or¬ 
der to alleviate any difficulties which reg¬ 
istrants might encounter as a result of 
weekends, holidays or the mall service, 
the Commission has adopted the filing 
date of fifteen days after the occurrence 
of the reportable event rather than the 
proi>osed ten days after the occurrence 
of the event. 

In light of the proposed earlier filing 
date for reports on Form 8-K, the Com¬ 
mission has also amended General In¬ 
struction B to provide registrants with 
an additional 30 days after the report is 
filed in which to file the auditor’s letter 
required by Item 0(b) when the regis¬ 
trant reports a change in its certifying 
accountant. 

The Commission has not adopted, how¬ 
ever. the proposal to permit registrants 
to file within 60 days after the report is 
filed the financial statements required 
to be included in reports pursuant to 


Item 2 of Form 8-K. The Commission 
believes that the prepared revision Is un¬ 
necessary because of the provisions of 
Rule 12b-25 under the Exchange Act (17 
CFR 240.12b-25) relating to requests for 
extension of time for furnishing infor¬ 
mation. Rule 12b-25 provides for an 
automatic 30-day extension of time un¬ 
less the Commission enters an order de¬ 
nying the application or notifies the reg¬ 
istrant that the application has been 
denied within 15 days after the applica¬ 
tion on Form 12b-25 (17 CFR 249.322) is 
filed. An additional 30 days in which to 
file the required information may be 
available upon separate application. 

n. Amendments Relating to the Elimi¬ 
nation of Items From Form 8-K 

The amendments authorized today 
eliminate the following information 
items from Form 8-K: Item 3 (Legal 
Proceedings), Item 4 (Changes in Secu¬ 
rities), Item 5 (Changes in Security for 
Registered Securities), Item 6 (Defaults 
Upon 8enior Securities), Item 7 (In¬ 
crease in Amount of Securities Out¬ 
standing) . Item 8 (Decrease in Amount 
of Securities Outstanding), Item 9 (Op¬ 
tions to Purchase Securities). Item 10 
(Extraordinary Item Charges and Cred¬ 
its. other Material Charges and Credits 
to Income of an Unusual Nature. Re¬ 
statements of Capita] Share Account), 
and Item 11 (Submission of Matters to a 
Vote of Security Holders). To the extent 
that any of the events previously re¬ 
ported pursuant to these former 8-K 
items, such as material legal proceedings, 
constitutes an event of material impor¬ 
tance to security holders in the opinion 
of the registrant, it may be reported un¬ 
der the new Item 5 of the Form 8-K, the 
voluntary disclosure item. The items re¬ 
maining in Form 8-K have been renum¬ 
bered. 

A. RUMINATION OF ITEM 6 (DEFAULTS UPON 

SENIOR SECURITIES) 

In Securities Exchange Act Release 
No. 12619. the Commission proposed to 
retain in revised form previously num¬ 
bered Form 8-K Items 6 and 10. It was 
proposed that Item 6 be revised to re¬ 
quire disclosure of non-compliancc with 
the terms for payment of principal and 
interest on senior securities. Upon recon¬ 
sideration of the proposal and after re¬ 
view of the comments, the Commission 
has transferred the unrevised former 
8 -K Item 6 to the Form 10-Q. The pro¬ 
posed revision would not have fully 
achieved the objective of requiring early 
disclosure of significant liquidity diffi¬ 
culties and the quarterly report is the 
more appropriate report for disclosure of 
defaults upon senior securities. 

B. Elimination of Item 10 or the Form 

8-K Relating to Material Charges 

and Credits 

Former Item 10 of Form 8-K required 
disclosure of material charges and cred¬ 
its to Income of an unusual or Infrequent 
nature and direct charges and credits 
to retained earnings. The objectives of 
the item were to require appropriate 
and timely reporting of events or trans- 
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actions which had a material impact 
upon the registrant's financial position 
or results of operations. The Commission 
continues to believe that disclosure of 
such information Is necessary. However, 
it believes that the objective Is achieved 
without the necessity for specific re¬ 
quirements in Forms 8-K. 10-Q and 10- 
K. The Commission has. therefore, de¬ 
termined to eliminate Item 10 and not 
transfer the item to the Form 10-Q. 

The Commission believes that Item 10 
of Form 8-K is now unnecessary because 
the information previously required by 
that item has become a part of other 
regulations subsequently adopted by the 
Commission and/or revisions to gener¬ 
ally accepted accounting principles. The 
Commission believes that Accounting 
Principles Board Opinions No. 28 (In¬ 
terim Financial Reporting and No. 30 
(Reporting the Results of Operations) 
and Accounting Series Releases No. 159 
<Textual Analysis of Summary of Earn¬ 
ings or Operations) (39 FR 31896) and 
No. 177 (Interim Financial Reporting, 
including Instruction 5 to Form 10-Q. 
Management's Analysis of Quarterly In¬ 
come) (40 FR 46107), provide an appro¬ 
priate framework or requirements for 
the disclosure of material charges and 
credits. 

Accounting Principles Board Opinion 
No. 30 requires that disclosure of the 
nature and financial effects of unusual 
or Infrequently occurring items on the 
fact of the income statement. In ad¬ 
dition. the management discussion and 
analysis of the statement of operations 
required by ASR 159 requires a discus¬ 
sion of material facts, whether favor¬ 
able or unfavorable, which In the opinion 
of the management may make the his¬ 
torical operations or earnings not in¬ 
dicative of current or future operations 
or earnings. The Commission believes 
that these disclosure requirements en¬ 
compass reporting the nature of a charge 
or credit, the reasons for a charge or 
credit, and an analysis of the compo¬ 
nents of the charge or credit, including 
information os to the types of items 
WTitten off and provision made for future 
expenses. They also encompass the re¬ 
porting of the timing of significant fu¬ 
ture cash requirements or recoveries. 

The Commission also believes that pro¬ 
visions for future charges and the 
changes in such provisions arc subject 
•to the reporting requirements of 
Schedule XTI of Regulation S-X (Valu¬ 
ation and Qualif ying Accounts and Re¬ 
serves) (17 CFR 210.12-13), Major com¬ 
ponents of such reserves should be set 
forth separately in Schedule XU. 

By eliminating the specific material 
charges and credits item from the forms, 
the Commission does not believe the re¬ 
quirements for such disclosures have 
been lessened nor docs it believe that 
the timeliness or quality of disclosures 
regarding material events or transac¬ 
tions of registrants will be diminished. 
The Commission again reminds regis¬ 
trants of their responsibilities under the 
Securities Acts for full and timely dto- 
closure of material charges and credits 
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in the absence of specific requirements 
in its forms. The Commission Intends to 
monitor compliance with the disclosure 
requirements for these forms and will 
take further action in appropriate 
circumstances. 

m. Amendments Relating to Tin 

Transfer or Items From the Form 8-K 

to the Form 10-Q 

A. AMENDMENTS TO FORM 10-Q FOR QUAR¬ 
TERLY REPORTS UNDER SECTION 13 OR 13 

(d> OF Tl« SECURITIES EXCHANGE ACT 

The information called for by the 
items which have been eliminated from 
the Form 8-K will be reported in quar¬ 
terly reports on Form 10-Q, with the 
exception of Items 9 * Options to Pur¬ 
chase Securities) and 10 < Extraordinary 
Item Charges • • •), Item 9 has not 
been Included In Form 10-Q because the 
disclosure It calls for already is required 
in annual reports on Form 10-K and in 
proxy and Information statements filed 
pursuant to Section 14 of the Securities 
Exchange Act; Item 10 has not been 
transferred to the Form 10-Q for the 
reasons discussed above. 

The amendments to Form 10-Q pro¬ 
vide for a two part report. Part I con¬ 
tains the quarterly financial informa¬ 
tion and Part n, which is deemed to be 
a “filed" document and subject to the 
liability provisions of Section 18 of the 
Exchange Act, contains the following 
items of information: <1> The informa¬ 
tion reported pursuant to the seven 
items being transferred to the Form 10- 
Q from the Form 8-K; (2) a new Item 8 
which enables a registrant voluntarily 
to Include in its quarterly report any 
Information not otherwise called for by 
Form 10-Q which the registrant deems 
of material importance to security hold¬ 
ers; (3) a new Item 9 relating to reports 
on Form 8-K, if any, which have been 
filed by registrant during the quarter 
covered by the report; and (4) appro¬ 
priate instructions as to required ex¬ 
hibits. The General Instructions to Form 
10-Q have been amended to reflect the 
reorganization of the form into the two 
parts and to include instructions appro¬ 
priate to the information required by 
new Part n of the form. 

New Item 8 of Part n of Form 10-Q. 
which permits registrants to report mat¬ 
ters of material importance to security 
holders, is similar to former Item 13 of 
Form 8-K and to Item 5 of the amended 
form. It differs from the 8-K item in 
that it provides for disclosure of events 
"not previously reported in a report on 
Form 8-K." 

In addition, new Item 9 of Part II of 
Form 10-Q requires registrants to file 
certain necessary exhibits to the other 
items of Part n and state whether any 
reports on Form 8-K have been filed 
during the quarter covered by the report, 
listing the dates of any such reports, the 
items reported and any financial state¬ 
ments filed. This amendment is intended 
to provide users of the reporting system 
with a convenient reference to determine 
whether a registrant has filed any re¬ 
ports on Form 8-K. 


p. amendments to securities exchange 

ACT RULES 13a— 13 <17 CFR 240.13A-13) 

AND lSd-13 (17 CFR S40.15d-13> 

In connection with the transfer of 
items from the Form 8-K to the Form 
10-Q. the Commission has adopted cer¬ 
tain technical amendments to Rules 13a- 
13 and 15d-13 under the Exchange Act in 
order to set forth the persons required to 
file pursuant to and the nature of the 
filing requirements of Parts I and II of 
the form. 

Rules 13a-13 and lSd-13 have been 
amended to revise the exemption con¬ 
tained therein from the requirement to 
file quarterly reports on Form 10-Q. All 
life insurance companies and/ holding 
companies, regardless of the effect on 
such companies of the amendments an¬ 
nounced in Accounting 8erics Release 
No. 197 (41 FR 42645). and certain min¬ 
ing companies henceforth will be re¬ 
quired to file quarterly reports on Part II 
of Form 10-Q to report the occurrence 
of any one or more of the events specified 
In Part II and to state whether or not 
any reports on Form 8-K have been filed. 
These companies have been required to 
file current reports on Form 8-K and. 
therefore, the amendment merely pre¬ 
serves the status quo. The exemption 
from the requirements to file quarterly 
and current reports on Forms 10-Q and 
8 -K formerly available to certain invest¬ 
ment companies and foreign private Is¬ 
suers has not been affected by the 
amendments announced today. 

Secondly, in order to retain the re¬ 
quirement that public utilities, common 
carriers and pipeline carriers report the 
information called for by the items 
which have been transferred from the 
Form 8-K to the 10 Q. Rules 13a-13 and 
15d-13 have been amended to provide 
that those corporations which are regu¬ 
lated by the Civil Aeronautics Board, the 
Federal Communications Commission, 
the Federal Power Commission or the 
Interstate Commerce Commission may 
file their reports submitted to such agen¬ 
cies in lieu only of Port I of the form.' 

Securities Exchange Act Rules 13&-13 
and 15d-13 have provided prior to their 
amendment that the quarterly reports 
are not deemed to be "filed" for the pur¬ 
pose of Section 18 of the Exchange Act or 
otherwise subject to the liabilities of 
that section.* Section 18 has been appli¬ 
cable to the information reported on 
Form 8-K and. accordingly, the Com- 


•ln Securities Exchange Act Release No. 
12760 (September 3. 1976) (41 FR 39050). 
the Commission proposed amendments to 
Rules 13a-13 and 15(1-13 to require regis¬ 
trant* subject to the Jurisdiction of the 
shore federal agencies to file annual re¬ 
ports on Form 10-K and quarterly financial 
reports on Form 10-Q: these proposals ore 
still pending. 

•The basis stated for the determination 
that 8ecUon 18 should not apply to the 
quarterly financial Information was that "In¬ 
terim comings figures can frequently be ar- 
rlred at only by the use of reasonable esti¬ 
mates or on the basis of certain assump¬ 
tions • • ••• gee Securities Exchange Act 
ReleoA* No. 5129 (January 27. 1956). 20 FR 
771 (February t 1955). 
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mission lias amended Rules 13&-13 and 
15d-13 to extend Section 18 liability to 
the information required by Part II of 
the Form 10-Q. 

C, AMENDMENTS TO FORM 10-K FOR ANNUAL 

REPORTS PURSUANT TO SECTION 13 OR 

15(d) OF TI1S SECURITIES EXCHANGE ACT 

Reports on Form 10-Q are not required 
for the fourth quarter of a registrant’s 
fiscal year, and the Form 10-K has not 
previously required the disclosure of cer¬ 
tain of the events reportable under the 
items contained in new Part n of the 
Form 10-Q. Therefore, in order to pro¬ 
vide for prompt reporting of the infor¬ 
mation called for by these items concern¬ 
ing events occurring during registrant's 
fourth quarter, the Commission has 
amended the Form 10-K to require dis¬ 
closure of the following matters unless 
previously reported in a report on Form 
10-Q: 

(1) The institution and termination 
of material legal proceedings (revised 
Item 5); 

(2) Increases and decreases in regis¬ 
tered debt securities and In indebtedness 
(revised Item 6); 

(3) Changes in securities and changes 
in security for registered securities (new 
Item 7); 

(4) Defaults upon senior securities 
(new Item 8); and 

(5) Submission of matters to a vote 
of security holders (new Item 10) / 

Item 6 has been amended further to 
eliminate former paragraph <b) which 
required disclosure relating to securities 
sold by registrants in reliance upon Sec¬ 
tion 4(2) of the Securities Act of 1933 
(the "Securities Act") (15 U.S.C. 77a 
ct seq. as amended by Pub. L. No. 94-29 
(June 4.1975)). The Commission believes 
that this paragraph is unnecessary be¬ 
cause disclosure of sales of securities in 
reliance upon Section 4(2) is required 
already by other provisions. All issuances 
of equity securities are reported under 
paragraph (a) of Item 6. In addition, all 
increases in the amount outstanding of 
debt securities will be reported In quar¬ 
terly reports on Form 10-Q (or in annual 
reports on Form 10-K when the transac¬ 
tions occurred during the fourth quarter 
of registrant's fiscal years) il the aggre¬ 
gate amount of all such increases not 
previously reported exceeds five percent 
of the outstanding securities of the class. 
In lieu of former paragraph (b) of Item 
6 . new paragraph < b) requires registrants 
to list and briefly discuss Increases and 
decreases in the amount outstanding of 
debt securities and indebtedness which 
were previously reported in quarterly re¬ 
ports on Form 10-Q. The Commission 
believes that this amendment will make 
disclosure in the Form 10-K more com¬ 
plete while eliminating disclosure of less 
significant transactions and unnecessary 


1 These matter* * have heretofore been re¬ 
ported In reports on Form 8 K under Items 
10. 3. 7 and 8. 4 and 5, 0. and !1 respective¬ 
ly For a discussion of the amendments of 
some of these Items in Part II of the Form 
10 Q. see the discussion in Section IV. 
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repetition of previously disclosed infor¬ 
mation. 

In addition, a new item has been 
adopted in Form 10-K requiring reg¬ 
istrants to state whether any reports on 
Form 8-K have been filed during the 
last quarter of the period covered by the 
report and to list the items reported and 
financial statements filed, and the dates 
of the reports. Certain technical amend¬ 
ments to the Form 10-K have also been 
adopted to renumber the prior 10-K 
items and references to items contained 
therein, and to list the exhibits required 
by the new items of the form. (New Item 
13(b) Reports on Form 8-K). 

in. Amendments to Form 8-K for Cur¬ 
rent Reports Under Section 13 or 
15(d) of the Securities Exchange Act 
and to Schedule 14A to Regulation 14 
Under the Securities Exchange Act 

A. AMENDMENT TO ITEM 1 OF FORM 8-K 
(CHANGES IN CONTROL OF REGISTRANT) 
AND TO ITEM 0 OP SCHEDULE 14A TO REG¬ 
ULATION 14 (VOTING SECURITIES AND 
PRINCIPAL HOLDERS THEREOF) 

The Commission has revised Item 1 of 
Form 8-K to expand the disclosure 
heretofore required to be reported con¬ 
cerning changes in control of registrants 
and to conform the disclosure require¬ 
ments of the item to the existing re¬ 
quirements of Item 5 (e) and (f) of 
Schedule 14A to Regulation 14 under 
the Securities Exchange Act. applicable 
to proxy and Information statements. 
The revised item will require disclosure 
of (1) the identity of the person or per¬ 
sons from whom control was assumed 
and (2) a description of any arrange¬ 
ments. including a pledge of securities of 
the registrant or any of its parents, 
which might result in a change in con¬ 
trol of the registrant. 

The Commission has also amended 
Item 1 of Form 8-K and Item 5 of 
Schedule 14A* to require the following 
additional disclosure concerning changes 
in control: (1) The amount and source 
of the consideration used by the person 
or persons who acquired control; (2) the 
terms of any loans or pledges obtained 
by the new control group for the purpose 
of acquiring control and the names of 
the lenders or pledgees; and (3) a de¬ 
scription of any arrangements or under¬ 
standings among members of both the 
former and new control group and their 
associates with respect to election of 
directors or other matters. If the source 
of all or any part of the consideration 
paid by the person(s) who acquired con¬ 
trol is a loan made in the ordinary 
course of business by a bank as defined 
in Section 3(a)(6) of the Act, the re¬ 
vised items permit the registrant to 
delete the name of the bank provided a 
request for confidentiality has been made 
pursuant to Section 13(d)(1)(B) of the 


* The Commission recently has proposed for 
comment certain amendments to Item 6 of 
Schedule 14A which would require more dis¬ 
closure regarding the background of the 
management of publicly-held companies Bee 
Securities Act Release No. 5728 (November 2, 
1976), 41 FR 4949 (November 9. 1970). 
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Act by the person (a) who acquired con¬ 
trol/ 

Certain commentators questioned the 
need for requiring disclosure of changes 
in control of registrants in reports on the 
Form 8-K in view of the filing require¬ 
ments of Section 13(d) of the Exchange 
Act It la the Commission's belief that a 
change in control of a registrant is an 
important event about which current in¬ 
formation should be readily available to 
investors. The Schedule 13D (17 CFR 
240.13d-101) is not an adequate substi¬ 
tute for the report on Form 8-K for the 
following reasons: (1) Section 13(d) is 
not applicable to the acquisition of secu¬ 
rities of a company which files reports 
under the Exchange Act pursuant to Sec¬ 
tion 15(d) of the Act: (2) many, If not 
most, of the acquisitions of securities 
reported in accordance with Section 
13(d) do not result in changes in control 
of the registrant; and (3) changes in 
control are not always the result of an 
acquisition of securities. Accordingly. 
Item 1 has been retained in the Form 
8 -K. 

In addition, various commentators 
noted that the disclosure required by 
the item may be unavailable to the man¬ 
agement. Rule 12b-21 under the Ex¬ 
change Act (17 CFR 240.12b-31> relates 
to those instances when information is 
unknown to the registrant; therefore, 
these items have not been amended to 
state that Information need be given only 
insofar as It is known or reasonably 
available to management. 

B. AMENDMENT TO ITEM 2 OF FORM 6-K 

(ACQUISITION OR DISPOSITION OF ASSETS) 

In order to provide for reporting of 
more complete information concerning 
acquisitions or dispositions of significant 
amounts of assets, otherwise than in the 
ordinary course of business, the Com¬ 
mission has amended Item 2 of Form 8-K 
to require disclosure of the source of the 
funds used by the registrant or its sub¬ 
sidiary in making an acquisition. If all 
or any part of the consideration is a loan 
made in the ordinary course of business 
by a bank as defined in Section 3(a) (6> 
of the Act. the revised item permits the 
registrant to delete the name of the bank 
provided a request for confidentiality has 
been made pursuant to Section 13(d)(1) 
fB> of the Act by the personal who 
acquired control/ The proposed revision 
to require disclosure of management's 
reasons for acquiring or disposing of the 
assets has been deleted upon its recon¬ 
sideration by the Commission. 

C. ADDITION OF NEW ITEM 3 TO FORM 8-K 
* BANKRUPTCY OR RECEIVERSHIP > 

The Commission has adopted a new 
Item 3 to Form 8-K to require reporting 
of information concerning the appoint¬ 
ment of a receiver for the registrant or 
its parent in a proceeding under the 


’If a request for confidentiality has not 
been made pursuant to Section 13(d) (1) <B) 
of the Act. registrant may request confiden¬ 
tiality of the Identity of the bonk pursuant 
to the provision* of Rule 24b-2 of the Act 
(17 CFR 240.24b-2). 

* See also note 7 supra. 
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Bankruptcy Act or In any oilier proceed¬ 
ing under State or Federal law in which 
a court or governmental body has as¬ 
sumed Jurisdiction over substantially all 
of the assets or business of the registrant 
or Its parent, or if such jurisdiction has 
been assumed by leaving the existing di¬ 
rectors and officers in possession, but 
subject to the supervision and control of 
a court or governmental body. The Com¬ 
mission believes that the availability of 
this information in the Commission’s 
public files will be useful to investors. 

0. AMENDMENT TO INSTRUCTION 4 OF THE IN¬ 
STRUCTION RELATING TO THE FILING OF 
FINANCIAL STATEMENTS OF BUSINESSES 
ACQUIRED 

Instruction 4 relating to the financial 
statements required when an acquisition 
of a business Is reported pursuant to 
item 2 has been amended to clarify when 
the Commission may grant a waiver from 
the requirement to furnish financial 
statements. In addition, the instruction 
has been revised to state that requests for 
relief should be filed as a port of the re¬ 
port on Form 8-K and to set forth the 
information to be Included together with 
such a request 

The Commission may grant relief 
from the provisions relating to the re¬ 
quired financial statements if the state¬ 
ments are not reasonably available to the 
registrant because the obtaining thereof 
would involve unreasonable effort or ex¬ 
pense or practicable difficulties. When a 
request for relief is submitted, the Com¬ 
mission considers the reasons advanced 
by the registrant and the magnitude of 
the acquisition based on the financial 
data submitted. 

The Commission believes that these 
amendments will facilitate the consider¬ 
ation of requests for relief in the future. 

E. TECHNICAL AMENDMENTS 

The new item and the Items which 
have been retained in the Form 8-K as 
well as the instructions to the required 
exhibits have been renumbered and 
revised to reflect the above-outlined 
changes, the deletion of Items 0 and 10 
and the transfer of former Items 3. 4. 5. 
6. 7. 8 and 11 to the Form 10-Q. The 
cover page of the form has been amended 
to add a line for disclosure of the regis¬ 
trant's former name or former address 
If they have been changed since the reg¬ 
istrant's last report was filed. General 
Instruction E has been deleted because 
Rule 12b-23 under the Exchange Act (17 
CFR 240.12b-23) clearly discusses Incor¬ 
poration by reference. 

IV. Amendments to Items of the Form 
8-K Transferred to New' Part n of 
Form 10-Q 

A. ITEM I, FART IX OF FORM 10-Q (LEGAL 
PROCEEDINGS > (FORMERLY ITEM 3 OF 
rORM 8—K) 

The Commission has transferred to 
the Form 10-Q. in revised form previ¬ 
ously numbered Item 3 of the Form 8-K. 
This item has been revised to require 
registrants to describe the disposition of 
previously reported legal proceedings. 
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B. ITEM 4 (INCREASE IN AMOUNT OUTSTAND¬ 
ING OF SECURITIES OR INDEBTEDNESS) 

AND ITEM 5 (DECREASE IN AMOUNT OUT¬ 
STANDING OF SECURITIES OR INDEBTED¬ 
NESS) OF FART H OF FORM 10-Q (FOR¬ 
MERLY ITEMS 7 AND 8 OF FORM 8-K) 

Former Items 7 and 8 of the Form 
8-K relating to disclosure of Increases 
and decreases In securities outstanding 
have been transferred to Part II of the 
Form 10-Q In revised form. The items 
have been revised to reflect the staff's 
interpretation that increases and de¬ 
creases in commercial loans must be re¬ 
ported thereunder. 

A few commentators questioned the 
applicability of prior Form 8-K Items 7 
and 8 to various types of commercial 
loans, such as revolving credit agree¬ 
ments. citing cases which hold that com¬ 
mercial loans are not securities. In view 
of their observations and in order to 
clarify the extent of disclosure which the 
Commission believes should be required 
by these items, the captions and the text 
of the items 1x1 the Form 10-Q have been 
revised to require disclosure of fluctua¬ 
tions In the amount outstanding of in¬ 
debtedness as well as securities. Obliga¬ 
tions which mature not later than one 
year from the date of Issuance are ex¬ 
cluded from the applicability' of the 
items. 

In addition, the items have been re¬ 
vised In order to require disclosure only 
of significant increases and decreases of 
indebtedness. A new instruction appli¬ 
cable to these items has been adopted 
which permits registrants to classify all 
of their Indebtedness (including short 
term Indebtedness) Into convertible long 
term debt and other Indebtedness for the 
purpose of determining whether the ag¬ 
gregate amount of all changes in the 
amount of one of these two classes of in¬ 
debtedness. Including changes not pre¬ 
viously reported, exceeds five percent of 
the outstanding debt in the class. 

The required disclosure with respect to 
Increases and decreases In the amount 
of equity securities will be the same as 
that required by former Items 7 and 8 
of the Form 8-K. 

The Commission believes that the nar¬ 
rative disclosure relating to increases 
and decreases in commercial debt Is 
necessary in Part II of the Form 10-Q 
despite the opinion expressed by cer¬ 
tain commentators that the expanded 
balance sheet disclosure required in the 
quarterly report should be sufficient The 
information which must be disclosed 
pursuant to Items 5 and 6 of Part II of 
the Form 10-Q is more complete than 
the information which is required by 
Part I of the form. 

C. TECHNICAL AMENDMENTS 

The instructions to Part I and the 
items and the instructions in Part n of 
the Form 10-Q have been numbered, re¬ 
vised or drafted to reflect the above- 
outlined changes and the reorganiza¬ 
tion of the form Into 2 parts. Former 
General Instruction M to the Form 10-Q 
lias been deleted because similar dis¬ 
closure is now required in Part II of the 
revised form. 


The text of amendments Is set forth 
below: 

1. Rule 13&-11 (| 240.13a-ll) Is 

amended by revising paragraph (a) to 
road as follows: 

§ 240. 13a— II Current report* on Form 
8—K (§ 249.308 of thi* rhuptcr). 

(a) Except as provided In paragraph 
<b) of this section, every registrant sub¬ 
ject to I 240.13a-1 shall file a current 
report on Form 8-K within the period 
specified in that form unless substanti¬ 
ally the same Information as that re¬ 
quired by Form 8-K has been previously 
reported by the registrant. 

• • • • • 

2. Rule 13a-13 (g 240.13a-13> is re¬ 
vised to read as follows: 

§ 2 10.13»-13 (.hiurlerh report* on 
Form 10—(§249.308* of Uu« 
chapter)* 

(a) Except as provided In paragraphs 
<b> and (c) of this section, every issuer 
which has securities registered pursuant 
to section 12 of the Act and which is re¬ 
quired to file annual reports pursuant 
to section 13 of the Act on Form 10-K 
(g 249.310 of this chapter), 12 K (| 249.- 
312 of this chapter) or U5S <§ 249.450 
of this chapter) shall file a quarterly re¬ 
port on Form 10-Q (} 249.308a of tills 
chapter) within the period specified in 
General Instruction A to that form, for 
each of the first three fiscal quarters of 
each fiscal year of the Issuer, commenc¬ 
ing with the first such fiscal quarter 
which ends after securities of the issuer 
become so registered. 

<b) The provisions of this rule shall not 
apply to the following issuers: 

(1) Investment companies required to 
file quarterly reports pursuant to 
§ 240.13a-12; or 

(2) Foreign private Issuers required to 
file reports pursuant to § 240.13a-16. 

(c) Part I of the quarterly report on 
Form 10-Q need not be filed by the fol¬ 
lowing issuers: 

(1) Life Insurance companies and 
holding companies having only life In¬ 
surance subsidiaries for quarters In fis¬ 
cal years ending on or before Decem¬ 
ber 25. 1978. if they do not meet the tests 
specified in » 210.3-16< t> (1) (1) <B); 

(2) Mutual life insurance companies: 
or 

(3) Mining companies not in the pro¬ 
duction stage but engaged primarily in 
the exploration for or the development 
of mineral deposits other than oil. gas or 
coal, if all the following conditions are 
met: 

(I) The registrant has not been In pro¬ 
duction during the current fiscal year or 
the two years immediately prior thereto; 
except tliat being In production for an 
aggregate period of no more than eight 
months over the three-year period shall 
not be a violation of this condition. 

(ii) Receipts from the sale of mineral 
products or from the operations of min¬ 
eral producing properties by the regis¬ 
trant and its subsidiaries combined have 
not exceeded $500,000 in any of the most 
recent six yeans and have not aggregated 
more than $1,500,000 in the most recent 
six fiscal years. 
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<d) Public utilities, common carriers 
and pipeline carriers which submit fi¬ 
nancial reports to the Civil Aeronautics 
Board, the Federal Communications 
Commission, the Federal Power Commis¬ 
sion or the Interstate Commerce Com¬ 
mission may. at their option, in lieu of 
furnishing tire Information called for by 
Part I of Form 10-Q, file as exhibits to 
reports on this form copies of their re¬ 
ports submitted to such Board or Com¬ 
mission for the preceding fiscal quarter 
or for each month of such quarter, as 
the case may be. together with copies 
of their quarterly reports, if any. for such 
periods sent to their stockholders. 

(e) Notwithstanding the foregoing 
provisions of this section, the financial 
Information required by Part I of Form 
10-Q. or financial Information submitted 
in Ueu thereof pursuant to paragraph 
(d) of this section, shall not be deemed 
to bo “filed" for the purpose of section 
18 of the Act or otherwise subject to the 
liabilities of that section of the Act but 
shall be subject to all other provisions 
of the Act. 

3. Rule lSd-ll <| 240.15d-ll) is 
amended by revising paragraph (a) to 
read as follows: 

$ 11 Current report# un Form 

8—K (§ 249.308 of this chapter). 

(a) Except os provided in paragraph 

(b) of this section, every registrant sub¬ 
ject to $ 240.15d-l shall file a current re¬ 
port on Form 8-K within the period 
specified in that form unless substan¬ 
tially the same information as that re¬ 
quired by Form 8-X has been previously 
reported by the registrant 


4. Rule 15d-l3 <5 240.l5d-13> is re¬ 
vised to read as follows: 

§ 2 10.1 3<l-l 3 (.huirtrrb report* on Form 
10-0 (8 249.308a of till* chapter). 

<a> Except as provided in paragraphs 
<b) and (c) of this section, every Issuer 
which has securities registered pursu¬ 
ant to the Securities Act of 1933 and 
which is required to Ale annual reports 
pursuant to section 15(d) of the Secu¬ 
rities Exchange Act of 1934 on Forms 
10-K (1 249.310 or this chapter), 12-K 
<5 249.312 of this chapter) or U5S <5249.- 
450 of this chapter) shall Ale a quarterly 
report on Form 10-Q <| 249.308a of this 
chapter > within the period specified in 
General Instruction A to that form, for 
each of the first three fiscal quarters of 
each fiscal year of the Issuer, commenc¬ 
ing with the first such fiscal quarter 
which ends after securities of the issuer 
become so registered. 

<b) Tiie provisions of tills rule shall 
not apply to the following issuers: 

(1) Investment companies required to 
file quarterly reports pursuant to 5240.- 
I5d-12: or 

(2) Foreign private issuers required to 
file reports pursuant to 5240.15d-16. 

<c> Part I of the quarterly report on 
Form 10-Q need not be filed by the fol¬ 
lowing issuers: 

(1) Life insurance companies and 
holding companies having only life in¬ 
surance subsidiaries for quarters in fls- 
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cal years ending on or before December 
25. 1978, if they do not meet the tests 
specified In I 210.3-16' t> (1> <l) <B>; 

(2) Mutual life insurance companies; 
or 

<3> Mining companies not in the pro¬ 
duction stage but engaged primarily in 
the exploration for or the development of 
mineral deposits other than oil. gas or 
coal, if all the following conditions are 
met: 

(1) The registrant lias not been in pro¬ 
duction during the current fiscal year or 
the two years Immediately prior there¬ 
to; except that being in production for 
an aggregate period of no more than 
eight months over the three-year period 
shall not be a violation of this condition. 

<U) Receipts from the sale of mineral 
products or from the operations of min¬ 
eral producing properties by the reg¬ 
istrant and its subsidiaries combined 
have not exceeded $500,000 In any of the 
most recent six years and have not ag¬ 
gregated more than $1,500,000 in the 
most recent six fiscal years. 

(d) Public utilities, common carriers 
and pipeline carriers which submit fi¬ 
nancial reports to the Civil Aeronautics 
Board, the Federal Communications 
Commission, the Federal Power Commis¬ 
sion or the Interstate Commerce Com¬ 
mission may, at their option, in lieu of 
furnishing the Information called for by 
Part I of Form 10-Q. file os exhibits to re¬ 
ports on this form copies of their reports 
submited to such Board or Commission 
for the preceding fiscal quarter or for 
each month of such quarter, as the case 
may be, together with copies of their 
quarterly reports. If any. for such periods 
sent to their stockholders. 

(c) Noth withstanding the foregoing 
provisions of this section, the financial 
information required by Part I of Form 
10-Q. or financial information submitted 
in lieu thereof pursuant to paragraph (d> 
of this section, shall not be deemed to be 
“filed" for the purpose of section 18 of 
the Act or otherwise subject to the lia¬ 
bilities of that section of the Act but 
shall be subject to ail other provisions of 
the Act. 

5. Section 249.308 is amended by revis¬ 
ing Form 8-K to read as follows: 

6 219.308 Form 8-K, for current re¬ 
port*. 


Sttinma and Exchange Commission 
Washington, O.C. 20549 
Poem 8 K 
cumaknt export 

Pursuant to Section 13 or 15(d) of the 
Securities Exchange Act of 1934 

Date of Report (Date of earliest event 
reported) _____ 

(Exact name of registrant as specified in 1U 
charter) 

(State or other Jurisdiction of Incorpora¬ 
tion) 


(Commission File (IRS Employer 

Number) Identification No.) 

(Address of principal (Zip Code) 

executive office*) 


1129 


Registrant's telephone number. Including 
area code____ 


(Former name or former address. to changed 
since last report.) 

OENEOAL INSTRUCTIONS 

A. Rule as to Use Of Form S-fT. 

Form 8 K shall be used for current reporta 
under Section 13 or 15(d) of the Securities 
Exchange Act of 1934, Hied pursuant to Rule 
13a-ll 117 CFR 240.13a-llJ or Rule 15d-ll 
117 CFR 240.15d-ll J. 

B. Kventt to be Reported and Filing of Re¬ 
port*. 

A report on this form to required to be 
filed upon the occurrence of any one or more 
of the events specified In the Items of this 
form. Reports are to be filed within 13 days 
after the occurrence of the earliest event re¬ 
quired to be reported. However, reports 
which disclose events pursuant to Item 5 
may be Hied within 10 days after the close of 
the month during which the event occurred. 
If the letter from the Independent account¬ 
ants to be furnished pursuant to Item 4(d) 
la unavailable at the time of filing. It shall 
be filed within thirty days thereafter. More¬ 
over. If substantially the same Information 
as that required by this form has been previ¬ 
ously reported by the registrant, an addi¬ 
tional report of the Information on this form 
need not be made. The terra '’previously re¬ 
ported" la defined In Rule 12b-2 117 CFR 
240 12b-2). 

C. Application of General RhIcj and Regu¬ 
lation*. 

(a) The General Rules and Regulations 
under the Act 117 CFR Part 2401 contain 
certain general requirements which are ap¬ 
plicable to report * on any form. These gen¬ 
eral requirements should be carefully read 
and observed In the preparation of filing of 
reports on this form. 

(b) Particular attention is directed to 
Regulation 12B (17 CPR 240 12b-1 et eeq.) 
which contains general requirements regard¬ 
ing matters such as the kind and size of 
paper to be used, the legibility of the report, 
the Information to be given whenever the 
tltlo of securities Is required to be stated, 
and the filing of the report. The definitions 
contained in Rule 12b-2 should be especially 
noted. See also Regulations 13A |17 CFR 
240.13s-1 et seq.) and 15D (17 CFR 240.15d-l 
et seq.|. 

D. Preparation of Report 

This form to not to be used as a blank form 
to be filled in. but only os a guide tn the 
preparation of the report on paper meeting 
the requirements of Rule 12b-12 (17 CFR 
240.12b-12|. The report shall contain the 
numbers and captions of all applicable Items, 
but the text of such Items may be omitted, 
provided the answers thereto are prepared In 
the manner specified In Rule 12b-13 (17 CFR 
240.125-13J. All Items which are not required 
to be answered In the particular report may 
be omitted and no reference thereto need be 
ruado In the report. All Instructions should 
also he omitted. 

E. Signature and Filing of Report . 

Three complete copies of the report. In¬ 
cluding any financial statements, exhibits or 
other papers or documents filed oa a part 
thereof, and five additional copies which need 
not include exhibits, shall be filed with the 
Commission. At least one complete copy of 
the report. Including any financial state¬ 
ments. exhibits or other papers or documents 
filed as a part thereof, shall be filed with 
each exchange on which any class of securi¬ 
ties of the registrant to registered At least 
one complete copy of the report filed with 
the Commission and one such copy filed with 
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each exchange shall be manually signed. 
Copies not manually signed shall bear typed 
or printed signatures. 

iNroauATtoif to K watjoto 

Of T1IX REPORT 

Item I. Changes in Control of Registrant. 

<a) If, to the knowledge of managements 
a change in control of the registrant has 
occurred, state the name of the person (s) 
who acquired such control; the amount and 
the source of the consideration used by such 
person(s); the basis of the control; the date 
and a description of the transaction(s) 
which resulted in the change in control; 
the percentage of voting securities of the 
registrant now beneAclally owned directly 
or indirectly by the person (s) who acquired 
control; and the identity of the person (a) 
from whom control was assumed. If the 
' source of all or any part of the consideration 
uoed Is a loan made In the ordinary course of 
business by a bank as defined by 8ectk>n 
3(a) (6) of the Act. the identity of such bank 
shall be omitted provided a request for con¬ 
fidentiality has been made pursuant to Sec¬ 
tion 13(d)(1)(B) of tho Art by the per¬ 
son (s) who acquired control. In lieu there¬ 
of. the material nhall Indicate that disclosure 
of the Identity of the bank has been so 
omitted and filed separately with the Com¬ 
mission. 

Instructions. 1. State the terms of any 
loans or pledges obtained by the new control 
group for the purpose of acquiring control, 
and the names of the lenders or pledgees. 

2. Any arrangements or understanding** 
among members of both the former and 
new control groups and their veoclates with 
respect to the election of directors or other 
matters shall be described. 

(b) Describe any contractual arrange¬ 
ments. including any pledge of securities of 
the registrant, or any of its parents, known 
to management, the operation of the terms 
of which may at a subsequent date result In 
a change In control of the registrant. 

Instruction Paragraph (b) does not re¬ 
quire a description of ordinary default provi¬ 
sions contained In the charter, trust Inden¬ 
tures or other governing instruments relat¬ 
ing to securities of the registrant. 

Item 2. Acquisition or Disposition of Assets. 

If the registrant or any of Its majority- 
owned subsidiaries has acquired or disposed 
of a significant amount of assets, otherwise 
than in the ordinary course of business, fur¬ 
nish the following information: 

(a) The date and manner of the acquisi¬ 
tion or disposition and a brief description 
of the assets Involved, the nature and amount 
of consideration given or received therefor, 
the principle followed in determining the 
amount of such consideration, the Identity 
of the person (a) from whom the assets were 
acquired or to whom they were sold and the 
nature of any material relationship between 
such person (a) and the registrant or any of 
Its affiliate*, any director or officer of the 
registrant, or any associate of any su< 
rector or officer. If the transaction being re¬ 
ported Is an acquisition, identify the 
source t a) of the funds used unless all or any 
part of the consideration used la a loan made 
in the ordinary course of business by a bank 
a* defined by 8cctton 3(a)(0) of the Act in 
which the identity of such bank shall be 
omitted provided a request for confidentiality 
has been made pursuant to Section 13(d) 
(1) (B) of the Act. In lieu thereof, the mate¬ 
rial shall indicate that the identity of the 
bank has been so omitted and filed sepa¬ 
rately with the Commission. 

(b) If any assets so acquired by the regis¬ 
trant or 1U subsidiaries constituted plant, 
equipment or other physical property, state 
the nature of the business in which the «*- 
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sets were used by the person (s) from whom 
acquired and whether the registrant intends 
to continue such use or intends to devote 
the assets to other purposes, indicating such 
other purposes. 

Instructions 1. Ho information need be 
given as to (i) any transaction between any 
person and any wholly-owned subsidiary of 
such person; (11) any transaction between 
two or more wholly-owned subsidiaries of 
any person; or (ill) the redemption or other 
acquisition of securities from the public, or 
the sale or other disposition of securities to 
the public, by the issuer of such securities. 

2 The term "acquisition" includes every 
purchase, acquisition by lease, exchange, 
merger, consolidation, succession or other 
acquisition; provided, that such term does 
not include the constructlou or development 
of property by or for the registrant or it* 
subsidiaries or the aequistlon of materials 
for such purpose. The term "disposition** in¬ 
cludes every sale, disposition by lease, ex¬ 
change. merger, consolidation, mortgage, or 
hypothecation of assets, assignment, whether 
for the benefit of creditors or otherwise, 
abandonment, destruction, or other disposi¬ 
tion. 

3. The Information called for by this Item 
is to be given as to each transaction or series 
of related transactions of the six* indicated. 
The acquisition or disposition of securities 
shall be deemed the indirect acquisition or 
disposition of the amt* represented by such 
securities if it results in the acquisition or 
disposition of control of such asset* 

4. An acquisition or disposition shall be 
deemed to Involve a significant amount of 
asset* (1) if the registrant** and Its other 
subsidiaries* equity in the net book value of 
such assets or the amount paid or received 
therefor upon such acquisition or disposi¬ 
tion exceeded 10 percent of the total assets 
of the registrant and Its consolidated sub¬ 
sidiaries. (U) if It involved the succession 
to or disposition of a business which would 
meet the teat of a significant subsidiary, or 
(111) if It involved the acquisition or dispo¬ 
sition of an interest in a business which 
would meet the teat of a significant subsidi¬ 
ary and would be required to be accounted 
for by the equity method. 

5. Where assets are acquired or disposed of 
through the acquisition or disposition of con¬ 
trol of a person, the person from whom such 
control was acquired or to whom It was dis¬ 
posed of shall be deemed the person from 
whom the onsets were acquired or to whom 
they were disposed of, for the purposes of 
this item. Where such control was acquired 
from or disposed of to not more than five 
perrons, their names shall be given; other¬ 
wise it will suffice to identify in an appropri¬ 
ate manner the class of such persons. 

0. Attention Is directed to the requirements 
In Item 0 of the form with respect to the 
filing of financial statements for businesses 
acquired and to the filing of copies of tbe 
plans of acquisition or disposition os ex¬ 
hibits to the report. 

Item 3. Bankruptcy or Receiicrxhtp 

If a receiver, fiscal agent or similar officer 
has been appointed for a registrant or its 
parent. In a proceeding under the Bank¬ 
ruptcy Act or in any other proceeding under 
State or Federal law in which a court or 
governmental agency has assumed jurisdic¬ 
tion over substantially all of tbe assets or 
business of the registrant or its parent, or if 
such Jurisdiction has been assumed by leav¬ 
ing the existing directors and officers in pos- 
se-vdon but subject to the supervision and 
orders of a court or governmental body. Iden¬ 
tify the proceeding, the court or governmen¬ 
tal body, the date Jurisdiction was assumed, 
the identity of the receiver, fiscal agent or 
similar officer and the date of his appoint¬ 
ment. 


Item 4 Changes in Registrant's Certifying 

Accountant. 

If an Independent accountant who was 
previously engaged as the principal account¬ 
ant to audit the registrant's financial state¬ 
ments resigns (or Indicates he declines to 
stand for reelectlon after the completion of 
the current audit) or is dismissed as the 
registrant's principal accountant, or another 
Independent accountant Is engaged os prin¬ 
cipal accountant, or if an independent ac¬ 
countant on whom the principal accountant 
expressed reliance in his report regarding 
a significant subsidiary resigns (or formally 
Indicates he declines to stand for re-election 
after the completion of the current audit) or 
Is dismissed or another Independent account¬ 
ant Is engaged to audit that subsidiary: 

(a) State the date of such resignation (or 
declination to stand for re-election), dismis¬ 
sal or engagement. 

(b) State whether in connection with 
the audita of the two moat recent fiscal years 
and any subsequent interim period precord¬ 
ing such resignation, dismissal or engage¬ 
ment there were any disagreements with the 
former accountant on any matter of ac¬ 
counting principles or practices, financial 
statement disclosure, or auditing scope or 
procedure, which disagreements If not re¬ 
solved to the satisfaction of the former ac¬ 
countant would have caused him to make 
reference in connection with his report to 
the subject matter of tbe disagreement(a); 
also, describe each such disagreement. The 
disagreements required to be reported In re¬ 
sponse to the preceding sentence include 
both those resolved to the former account¬ 
ant’s satisfaction and those not resolved to 
the former accountant's satisfaction Dis¬ 
agreements contemplated by this rule are 
those which occur at the decisionmaking 
level; l.e., between personnel of the regis¬ 
trant responsible for presentation of its fi¬ 
nancial statements and personnel of the ac¬ 
counting firm responsible for rendering its 
report. 

(c) State whether tbe principal account¬ 
ant's report on the financial rtatemenu for 
any of the past two years contained an ad¬ 
verse opinion or a disclaimer of opinion or 
waa qualified as to uncertainty, audit scope, 
or accounting principles; also describe the 
nature of each such adverse opinion, dis¬ 
claimer of opinion, or qualification. 

(d) The registrant shall request the for¬ 
mer accountant to furnish the registrant 
with a letter addressed to the Commission 
stating whether he agrees with the state- 
menu made by the registrant in response to 
this item and. if not, stating the respect* m 
which he does not agree. The registrant shall 
file a oopy of the former accountant's letter 
as an exhibit with all copies of the Form 
8-K required to be filed pursuant to Genera) 
Instruction F. 

Item 5. Other Materially Important FtrjUs 

The registrant may, at 1U option, report 
under this Item any events, with respect to 
which information Is not otherwise called 
for by this form, which the registrant deems 
of material Importance to security holders. 

Item 6. Financial Statements and Bxhibtt* 

List below the financial statements and 
exhibits, if any, filed as a part of this report 

(a) Financial statements of businesses ac¬ 
quired. 

Instructions 1. Businesses for Which 
Statement* ore Required. 

The financial statements specified below 
shall be filed for any business the succession 
to which or the acquisition of an interest 
in which Is required to be described In answer 
to Item 2 above. 

2. Statements Required. 

(a) There shall be filed a balance sheet of 
the business as of a date reasonably close to 
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the (late Of acquisition. Tills balance sheet 
need not be audited, but If It Is not audited 
there shall also be filed an audited balance 
sheet as of the dose of the preceding fiscal 
year. 

(b) Income and source and application of 
funds statements of the business shall be 
filod for each of the last three full fiscal year* 
and for tho period. If any. between the dose 
of the latest of such fiscal years and tho 
date of the latest balance sheet filed. These 
lhoome and source and application of funds 
statements shall be audited up to the date 
of the audited balance sheet. 

(c) If the business was In Insolvency pro¬ 
ceedings immediately prior to its acquisition, 
the balance sheets required above need not 
be audited. In such case, the Income and 
Hource and application of funds statements 
required shall bo audited to the dose of 
the latest full fiscal year. 

(d) Except as otherwise provided in this 
Instruction, the principles applicable to a 
registrant and Its subsidiaries with respect 
to the filing of individual, consolidated and 
group statements In an original application 
or annual report shall be applicable to the 
statementa required by this Instruction. 

3. Application of Regulation 9- X 

Regulation S~X governs the examination 

and the form and content of the statements 
required by the preceding fnnructkm. In¬ 
cluding the basis of consolidation, and pre¬ 
scribes the statements of other stockholders' 
equity to be filed. No supporting schedules 
need be filed. A manually signed accountant's 
report should be provided as required by 
Rule 2-02(a) of Regulation 8 X (17 CFR 
210 202(a)). 

4. Filing of Other Financial Information 
in Certain Cases. 

The Commission may. upon the written 
request of the registrant and where consist¬ 
ent with the protection of Investors, permit 
the omission of one or more of the financial 
statements herein required or the filing In 
substitution therefor of appropriate state¬ 
ments of comparable character. If the re¬ 
quired audited financial statements are not 
>reascmably available to the registrant, be¬ 
cause the obtaining thereof would involve 
unreasonable effort, expense or practicable 
difficulties. A request for such relief shall be 
filed as a part of the report If an extension 
of time has been granted pursuant to Rule 
12b 25 117 CFR 240.12b-251. a request for 
relief shall be filed as a part of an amend¬ 
ment to the initial report within the addi¬ 
tional time provided under said rule. The 
request shall set forth the following infor¬ 
mation: 

(a) The reason (a) for the unavailability of 
the audited financial statements; 

(b) Tho estimated ooste of the audit; 

(o) An explanation of any other practical 
auditing problems; 

(d) A letter from the registrant's Inde¬ 
pendent auditors confirming the above rep¬ 
resentation: and 

(e) A tabular presentation or the follow¬ 
ing Items of information, comps ring the 
acquired business<es) with the registrant 
on a consolidated basis (excluding the ac¬ 
quired business(es)): (i) grows sales and 
operating revenues; (2) net Income: (S) total 
assets; (4) total stockholder equity; and (5) 
total purchase price compared to total assets 
of registrant. 

The Commission may also by Informal 
written notice require the filing of other 
financial statements In addition to. or in 
substitution for. the statements herein re¬ 
quired in any case where such statements are 
necessary or appropriate for an adequate 
presentation of the financial condition of any 
person whose financial statements are re¬ 
quired. or whose statements are otherwise 
necessary for the protection of Investors. 


(b) Exhibits. Subject to the rules as to 
Incorporation by reference, tho following 
documents shall be filed as exhibits to this 
report: 

1. Copies of any plan of acquisition or dis¬ 
position described In answer to Item 2. In¬ 
cluding any plan of reorganisation, readjust¬ 
ment. exchange, merger, consolidation or suc¬ 
cess Ion In connection therewith. 

2. Letters from the Independent account¬ 
ants furnished pursuant to Item 4(d). 

BIOSATTIES 

Pursuant to the requirements of the Se¬ 
curities Exchange Act of 1934. the registrant 
has duly caused this report to be signed on 
Its behalf by the undersigned thereunto duly 
authorized. 


Date 


(Registrant) 

(Signature) 1 


6. Section 249.308a Is amended by 
amending Form 10--Q to read as follows: 

§ 2 19.308a Form 10— 0* for quarterly 
report* under section 13 or 15(d) of 
tlie Securities Exchange Act of 1934. 


GENERAL INSTRUCTIONS 

A.-C. [No change.) 

D. Incorporation by Reference. 

(a) If the registrant makes available to 
Us stockholders or otherwise publishes, with¬ 
in the period prescribed for filing the re¬ 
port, a financial statement containing the 
Information required by this form, the In¬ 
formation called for may be Incorporated by 
reference to such published statement pro¬ 
vided copies thereof are filed os an exhibit 
to Part I of the report on this form. 

(b) Other Information may be Incor¬ 
porated by reference In answer or partial 
answer to any item or items of Part II of this 
form la accordance with tho provisions of 
Rule 12b-23. 

K. Signature and Filing of Report. 

Eight copies of the report shall be filed 
with the Commission At least one copy of 
the report shall be filed with each exchange 
on which any close of securities of the regie* 
trant is listed and registered. At least one 
oopy of the report filed with the Communion 
and one copy filed with each such exchange 
shall be manually signed on the registrant’s 
behalf by a duly authorized officer of the 
registrant and by the principal financial 
offioer or chief accounting officer of the regis¬ 
trant. Copies not manually signed shall bear 
typed or printed signatures. 

FART L FINANCIAL INFORMATION 

Instruction 1. Persons for Whom the Fi¬ 
nancial Information Is To Be Given. 

(a) The required information is to be given 
aa to the registrant or. If the registrant In¬ 
cludes consolidated financial statements In 
Us annual reports filed with the Commis¬ 
sion. it shall be given for the registrant 

Us consolidated subsidiaries. If the Infor¬ 
mation Is given for the registrant and Its 
consolidated subsidiaries, it need not be given 
separately for the registrant. 

(b) Summarized Income statement Infor¬ 
mation shall be given separately as to each 
subsidiary not consolidated or 50 percent or 
less owned persons or as to each group of 
such subsidiaries or fifty percent or ten 
owned persons for which separate Individual 
or group statements are requited to be in¬ 
cluded in the registrant’s annual reports filed 


* Print name and title of the signing of¬ 
ficer under his signature. 


with the Commission. It need not bo fur¬ 
nished. however, for any such subsidiary or 
person which would not be required pur¬ 
suant to Rule 13a-13 or 154-13 to file quar¬ 
terly financial information If u were a 
registrant. 

Instruction 2 . Preparation of Financial In¬ 
formation- 

This part requires only the items of infor¬ 
mation specified. The Information Is not re¬ 
quired to be audited and may carry a nota¬ 
tion to that effect and any other qualifica¬ 
tion considered necessary or appropriate. 
Amounts may be staled in thousands or 
hundred thousands of dollars provided It is 
stated that such has been done. Looses or 
other negative amounts shall be Indicated 
clearly in the caption and the amounts 
shown in brockets or parentheses. 

Instruction 3. Delay In Filing Financial 
Information. 

Tlie information required may be omitted 
with respect to foreign subsidiaries not con¬ 
solidated or other foreign persons If it Is 
Impracticable to furnish It within the tune 
specified for filing the report, provided It Is 
indicated that such information has been 
omitted and the omitted information is 
furnished by amendment when available. 
Apart from the foregoing, any request for 
extension of time for the filing of the report 
or the furnishing of any of the required In¬ 
formation shall be made pursuant to Rule 
12b-25. 

instructions 4 and 5. (No change from 
former Instructions H and I oX Form 10- 
Q! 

instruction 6. Other Financial Informa¬ 
tion. 

The registrant may furnish any additional 
information related to the periods being 
reported on which. In the opinion of man¬ 
agement. is of significance to investors, such 
as the seaaonAllty of the company's business, 
major uncertainties currently facing the 
company, significant accounting changes 
under consideration and the dollar amount 
of backlog of firm orders. 

Instructions 7 and 8. [No change from 
former Instructions K and L of Form 20- 
Q-1 

Instruction 9. Exhibits. 

List below the following documents. If 
any. cited as a part of Part I of this report: 

1. Financial Information filed In lieu of 
the Information required by thie form In 
accordance with General Instruction D. 

2. Letters from the Independent account¬ 
ants furnished pursuant to Instruction 4(f). 

3. Statements setting forth the computa¬ 
tion of per share earnings furnished In ac¬ 
cordance with Instruction 4(g). 

4. Letters from the independent account¬ 
ant famished pursuant to Instruction 7. 

FART II. OTHER INFORMATION 

Instruction. The report shall contain the 
item numbers and caption* of all applica¬ 
ble items of Part II. but the text of such 
Items may be omitted provided the responses 
clearly Indicate the coverage of the Item. 
Any item which Is Inapplicable or to which 
the answer Is negative may be omitted and 
no reference thereto need be rnado In the 
report. If substantially the same information 
has been previously reported by the regis¬ 
trant. an additional report of the Informa¬ 
tion on this form need not be mode. The 
term ' previously reported" Is defined In 
Rule 12b-2 (17 CFR 240.12b-2). 

Item I. Legal Proceedings 

(a) Briefly describe any material legal 
proceedings, other than ordinary routine 
litigation Incidental to the business, to 
which the registrant or any of IU subsidi¬ 
aries has become a party or of which any 
of their property has become the subject. 
Include the name of the oourt or agency In 
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which the proceedings esc pending, the date 
Instituted, the principal parties thereto, a 
description of the factual basis alleged to 
underlie the proceedings and the relief 

cough t. 

(b) If any such proceeding previously 
reported has been terminated, identify the 
proceeding, give the date of termination and 
c*escribe the dtispoelLlon thereof with respect 
to the registrant and Its subsidiaries. 

/pi ruction*. 1. If the btininess ordinarily 
results in actions for negligence or other 
claims, no such action or claim need be 
drnrrlbed unless It departs from the norma] 
Kind of euch actions. 

a. No information need be given with re¬ 
spect to any proceeding which involves 
primarily a claim for damages If the amount 
involved, exclusive of interest and costs, does 
not exceed 10 percent of the current assets 
cf the registrant and its subsidiaries on a 
consolidated basis. However, if any proceed¬ 
ing presents in large degree the same issues 
as other proceedings pending or known to 
be contemplated, the amount involved In 
such other proceedings shall be included In 
computing mch percentage. 

3. Notwithstanding the foregoing in¬ 
structions, any bankruptcy, receivership or 
similar proceeding with respect to the regis¬ 
trant or any of Its significant subsidiaries 
shall bo described. Any proceeding to which 
any director, officer or affiliate of the regis¬ 
trant. any principal holder of equity securi¬ 
ties of the registrant or any associate of 
any such director, officer or security holder, 
in a party adverse to the registrant or any of 
its subsidiaries shall also be described. 

4. Notwithstanding the foregoing, admin¬ 
istrative or Judicial proceedings arislnfe un¬ 
der any Federal, State or local provisions 
regulating the discharge of materials Into 
the environment or otherwise relating to 
the protection of the environment shall not 
be deemed “ordinary routine litigation In¬ 
cidental to the busLne**" and shall be de¬ 
scribed If such proceeding is material to 
the business or financial condition of the 
registrant or if it involves primarily a 
claim for damages and the amount In¬ 
volved. exclusive of interest and costa, ex¬ 
ceeds lb percent of the current assets of 
the registrant and lie subsidiaries on a 
consolidated basis. Any such proceedings by 
governmental authorities shall be deemed 
material and shall be described whether or 
hot the amount of any claim for damages 
involved exceeds 10 percent of current as¬ 
sets on a consolidated basis and whether or 
not such proceedings are considered "ordi¬ 
nary routine litigation Incidental to the 
business"; provided, however, that such pro¬ 
ceedings which are similar In nature may 
be grouped and described genetically stat¬ 
ing: the number of such proceedings in 
each group; a generic description of such 
proceedings; the issues generally Involved; 
and. if such proceedings in the aggregate 
are material to the business or financial 
condition of the registrant, the effect of 
such proceedings on the bun in ess or finan¬ 
cial condition of the registrant. 

item 2. Chang** in Securities. 

(a) If the constituent Instruments denn¬ 
ing the rights of the holders of any class 
of regtatered securities have been materially 
modified, give the title of the class of se¬ 
curities Involved and state briefly the gen¬ 
eral effect of such modification upon the 
rights of holders of such securities 

lb) If the rights evidenced by any class 
of registered securities have been materially 
limited or qualified by the issuance or modi¬ 
fication of any other class of securities, state 
briefly the general effect of the Issuance 
or modification of such other class of securi¬ 
ties upon the rights of the holders of the 
registered securities. 


RULES AND REGULATIONS 

Instruction. Working capital restrictions 
and other limitations upon the payment of 
dividends are to be reported hereunder. 

Item 3, Change* in Security for Registered 

Securities. 

If there has been a material withdrawal 
or substitution of assets securing any class 
of registered securities of the registrant, fur¬ 
nish the following Information: 

(a) Oive the title of the securities 

(b) Identify and describe briefly the as¬ 
sets invotved in the withdrawal or substi¬ 
tutions, 

(c) Indicate the provision in the under¬ 
lying Indenture, if any, authorising the with¬ 
drawal or substitution. 

Instruction . This Item need not be an¬ 
swered where the withdrawal or substitution 
la made pursuant to the terms of an In¬ 
denture which has been qualified under the 
Trust Indenture Act of 1939. 

Item 4. Defaults Upon Senior Securities . 

(a) If there has been any material default 
in the payment of principal, Interest, a sink¬ 
ing or purchase fund Installment, or any 
other material default not cured within 30 
days, with respect to any Indebtedness of 
the registrant or any of Its significant sub¬ 
sidiaries exceeding 5 percent of the total 
assets of the registrant and It* consolidated 
subsidiaries, identify the Indebtedness and 
state the nature of the default. In the case 
of such a default in the payment of princi¬ 
pal, Interest, or a sinking or purchase fund 
Installment, state the amount of the default 
and the total arrearage on the date of filing 
this report. 

Instruction This paragraph refers only to 
events which have become defaults under 
the governing instruments, ia., after the ex¬ 
piration of any period of grace and compli¬ 
ance with any notice requirements. 

(b) If any material arrearage In the pay¬ 
ment of dividends has occurred or If there 
lias been any other material delinquency 
not cured within 30 days, with respect to 
any class of preferred stock of the registrant 
which Is registered or which ranks prior 
to any class of registered securities, or with 
respect to any class of preferred stock of 
any significant subsidiary of the registrant, 
give the title of the class and state the nature 
of the arrearage or delinquency. In the case 
of an arrearage in the payment of dividends, 
state the amount and the total arrearage 
on the date of filing this report. 

Instruction Item 4 need not be answered 
as to any default or arrearage with respect 
to any class of securities all of which is 
held by. or for the account of. the registrant 
or its totally held subsidiaries. 

Item 5. Increase in Amount Outstanding of 

Securities of Indebtedness 

If the amount outstanding of securities or 
indebtedness of the registrant has been in¬ 
creased through the issuance of any new 
class of securities or Indebtedness or through 
the Issuance of re issuance of any additional 
securities or lndebtedneaa of a class out¬ 
standing. and the aggregate amount of all 
such Increases not previously reported ex¬ 
ceeds 6 percent of the outstanding securi¬ 
ties or indebtedness of the class, furnish the 
following information: 

(a) Title of clafi^. the amount outstanding 
as last previously reported, and the amount 
presently outstanding iaa of a specified 
date); 

<b) A brief description of the transac¬ 
tion <*) resulting in the increase and a state¬ 
ment of the aggregate net cash proceeds or 
the nature and aggregate amount of any 
other consideration received or to be received 
by the registrant; 


(c) The names of the principal under¬ 
writers, if any. Indicating any such under¬ 
writers which are affiliates of the registrant; 

(d) A reasonably Itemized statement of the 
purposes so far as determinable, for which 
the net proceeds have been or are to be used 
and the approximate amount used or to 
be used for each such purpose. 

(•) A statement as to whether or not any 
such securities were registered under the Se¬ 
curities Act of 1933; If not, an indication 
of the exemption claimed end the facts rolled 
upon to moke the exemption available; and 

(f) If the securities were capital shares, a 
statement of the amount of the proceed* 
credited or to be credited to any account 
other than the appropriate capital share 
account. 

Instructions, l. For the purpose of respond¬ 
ing to this item, the registrant may treat 
each of the following as a single class of In¬ 
debtedness: (1) convertible long term debt, 
and (2) other Indebtedness. 

2. This Item does not apply to notes, drafts 
bills of exchange, bankers’ acceptances or 
other obligations which mature not later 
than 1 year from the date of Issuance. No 
report need be made where the amount not 
previously reported, although tn excess of 5 
percent of the amount outstanding, doe* not 
exceed $50,000 face amount of indebtedness 
or 1.000 shares or other units, 

3. This Item Includes the re Issuance of 
treasury securities and securities held far the 
account of the issuer thereof. The extension 
of the maturity date of Indebtedness shall be 
deemed to be the Issuance of new indebted¬ 
ness for the purpose of this item. In the case 
of such an extenalon, the percentage shall be 
computed upon the basis of the principal 
amount of the Indebtedness extended. 

Item 6. Decrease in Amount Outstanding of 

Securities or Indebtedness . 

If the amount outstanding of any class of 
securities or indebtedness of the registrant 
has been decreased through one or more 
transactions and the aggregate amount of all 
such decreases not previously reported ex¬ 
ceeds 5 percent of the amount of securities 
or Indebtedness of the class previously out¬ 
standing. furnish the following Information 

(a) Title of the class, the amount out¬ 
standing as last previously reported, and the 
amount presently outstanding (as of a speci¬ 
fied date! 

(b) A brief description of the transai- 
tlon(s) Involving the decrease and a state¬ 
ment of the aggregate amount of cash or the 
nature and aggregate amount of any other 
consideration paid or to be paid by the regis¬ 
trant In connection with such transaction or 
transactions. 

Instruction. Instructions 1 and 2 to Item 5 
ahAll also apply to this Item. This Item need 
not be answered as to decreases resulting 
from ordinary sinking fund operations, simi¬ 
lar periodic decreases made pursuant to the 
terms of the constituent Instruments, de¬ 
creases resulting from the conversion of 
securities or decreases resulting from the 
payment of Indebtedness at maturity. 

Item 7. Submission of Matter* to a Vote of 

Security Holder*. 

It any matter has been submitted to a vote 
of security holders, through the solicitation 
of proxies or otherwise, furnish the follow¬ 
ing information: 

(a) The date of the meeting and whether 
It was an annual or special meeting. 

(b) If the meeting involved the election 
of directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a direc¬ 
tor continued after the meeting. 

<c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the number 
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of negative votes cast with respect to each 
such matter. I 

Instructions l. IX any matter has been sub¬ 
mitted to a vote of security holders otherwise 
than at a meeting of such security holders, 
corresponding Information with respect to 
such submission shall be furnished. The so¬ 
licitation of any authorization or consent 
(other than a proxy to vote at a stockholders* 
meeting) with respect to any matter shall be 
deemed a submission of such matter to a vote 
of security holders within the meaning of 
this item. 

2. Paragraph (a) need be answered only If 
paragraph (b) or (c) Is required to be 
answered 

a. Paragraph (b) need not be answered If 

(1) proxies for the meeting were solicited 
pursuant to Regulation 14 under the Act. 
HI) there was no solicitation In oppoeltlon to 
the management's nominees as listed In the 
proxy statement, and (111) all of such nom*. 
inces were elected. If the registrant did 
not solicit proxies and the board of directors 
as previously reported to the Commission 
was re-elected In Its entirety, a statement to 
that effect in answer to paragraph (bi will 
suffice as an answer thereto. 

4. Paragraph (c) need not be answered a a 
to procedural matters or as to the selection 
or approval of auditors. 

5. If the registrant has published a report 
containing all of the information called for 
by this Item, the Item may be answered by a 
reference to tho Information contained In 
such report, provided copies of such report 
are filed as an exhibit to the report on this 
form. 

Item 8. Other Materially Important Events 

The registrant may. at its option, report 
under this Item any events, not previously 
reported in a report on Form 8-K. with re¬ 
spect to which Information Is not otherwise 
called for by this form but which the reg¬ 
istrant deems of material Importance to se¬ 
curity holders. 

Item 9 Exhibits and Reports on Form 8-K 

\17CFR 249308) 

fa) Exhibits. List below the documents. If 
any, filed as a part of this report. Subject to 
the rules as to incorporation by reference, 
the following documents shall be filed as 
exhibits: 

1 Copies of the amendments to alt con¬ 
stituent instruments and other documents 
described in answer to Item 2. 

2. Copies of all constituent instruments 
defining the rights of the holders of any new 
class of securities referred to In answer to 
Item 5. 

3 Copies of the text of any proposal de¬ 
scribed in answer to Item 7. 

4. Copies of any published report furnished 
in response to Item 7. (See Item 7. Instruc¬ 
tion 5.) 

5 Copies of any material amendment to 
the registrant's charter or by-laws not other¬ 
wise required to be filed. 

(b) Reports on Form B-K. State whether 
any reports on Form 8-K have been filed 
during the quarter for which this report Is 
filed, luting the Items reported, any financial 
statements filed, and the dates of any su£h 
reports. 

810NATVBCS 1 

Pursuant to the requirements of the Secu¬ 
rities Exchange Act of 1934. the registrant 
has duly caused this report to be signed on 


1 See Oeneral Instruction E 


Its behalf by the undersigned thereunto duly 
authorized. 

(Registrant) 

Date .—- ... 

(Signature)* 

Date -- - 

(Signature)* 

7. Section 249.310 is amended by 
amending Form 10-K. 

§249.310 Form 10-K, annual report 
pur*mint to section 13 or 15(d) of 
the Securities Exchange Act of 1934. 


GENERAL INSTRUCTIONS 

A.-O. (No change.] 

H. OmUrion of Information previously Filed. 

(a) Except as provided In paragraph (b) 
below, the information called for by Part l 
of this form (ttems 1 through 13) Is to be 
furnished by all registrants required to file 
a report on this form. Part II (Items 14 
through 18) may be omitted from the report 
by any registrant which, since the close of 
the fiscal year, has filed with the Commission 
a definitive proxy statement pursuant to 
Regulation 14A. or a definitive Information 
statement pursuant to Regulation 14C, which 
Involved the election of directors, or which 
files such a proxy or information statement 
not later than 120 days after the close of 
the fiscal year. 

(b) If the information called for by Items 
4. 6 or 12 would be unchanged from that 
given In a previous report, a reference to 
the previous report which Includes the re¬ 
quired information will be sufficient. Copies 
of such previous report need not be filed 
with the report currently being filed on this 
form. 

PAST i 

Item I. (No change.) 

Item 2. Summary of Operations 


Instructions. 1.-8. (No change.) 

6. For any previoua)y reported material 
charge or credit to Income of an unusual or 
Infrequent nature in which an amount of 
cost was estimated to be. Incurred In the fiscal 
year being reported on or the prior fiscal 
year, summarize such transaction and state 
the amounts of such estimated cost and the 
amounts of the actual oost incurred In such 
periods, the reasons for differences between 
estimated and actual amounts. If any, and 
provldo a detailed reconciliation showing 
all chages and credits to any reserve 
provided 

Items 3. and 4. [No change | 

Item 5 Legal Proceedings 

(a) Briefly describe any material pending 
legal proceedings, other than ordinary rou¬ 
tine litigation Incidental to the business, to 
which the registrant or any of Its subsidiaries 
Is a party or of which any of their property 
is the subject Include the name of the court 
or agency In which the proceedings are pend¬ 
ing, the date instituted, the principal parties 
thereto, a description of the factual basis 
alleged to underlie the proceeding and the 
relief sought. Include similar Information as 
to any such proceedings known to be con¬ 
templated by governmental authorities. 


* Print name and title of the signing offi¬ 

cer under his signature. 


(b) If any material legal proceeding which 
wan previously reported or which became re¬ 
portable during the fourth quarter of regis¬ 
trant's fiscal year was terminated during such 
quarter, give the date of termination and 
describe tho disposition thereof with respect 
to the registrant and its subsidiaries. 

Instructions. 1. If the business ordinarily 
results In actions for negligence or other 
claims, no such action or claim need be de¬ 
scribed unless It departs from the normal 
kind of such actions. 

2. No information need be given with re¬ 
spect to any proceeding which Involves pm 
mar 11 y a claim for damages if the amount 
Involved, exclusive of interest and costs, does 
not exceed 10 percent of the current assets 
of the registrant and 1U subsidiaries on a 
consolidated basis. However, IX any proceed¬ 
ing presents In large degree the same issues 
as other proceedings pending or known to be 
contemplated, the amount Involved In such 
other proceedings shall be included in com¬ 
puting such percentage. 

3. Notwithstanding Instructions 1 and 2. 
any material bankruptcy, receivership, or 
simitar proceeding with respect to the regis¬ 
trant or any oX its significant subsidiaries 
shall be described. Any material proceedings 
to which any director, officer or affiliate of 
the registrant, any security holder named in 
answer to Item 14(a), or any associate of any 
such director, officer or security holder, in a 
party, or has a material Interest, adverse to 
the registrant or any oX Its subsidiaries shall 
also be described. 

4. Notwithstanding the foregoing, admin¬ 
istrative or Judicial proceeding arising under 
any Federal. State or local provisions regu¬ 
lating the discharge of materials Into the en¬ 
vironment or otherwise relating to the pro¬ 
tection of the environment shall not be 
deemed ' ordinary routine litigation Inciden¬ 
tal to the business*' and shall be described if 
such proceeding l* material to the business 
or financial condition of the registrant or If 
it Involves primarily a claim for damages and 
the amount Involved, exclusive of Interest 
and costs, exceeds 10 percent of the current 
assets of the registrant and Its nubsidlarles 
on a consolidated basts Any such proceedings 
by governmental authorities shall be deemed 
material and shall be described whether or 
not the amount of any claim for damages 
Involved exceeds 10 percent of current assets 
on a consolidated basis and whether or not 
such proceedings are considered ''ordinary 
routine litigation incidental to the business**; 
provided, however, that such proceedings 
which arc similar In nature may be grouped 
and described generlcally stating: the num¬ 
ber of such proceedings in each group: a 
generic description of such proceedings; the 
issues generally Involved; and. If such pro¬ 
ceedings in the aggregate are material to the 
business or financial condition of the regis¬ 
trant, the effect of such proceedings on the 
business or financial condition of the regis¬ 
trant. 

Item 6 Increases and Decreases in Outstand¬ 
ing Securities and Indebtedness . 

(a) Give the following information as to 
all increases and decreases during the fiscal 
year In the amount of equity securities of 
the registrant outstanding: 

(1) The title of the class of securities in¬ 
volved: 

(2) The date of the transaction: 

(3) The amount of securities Involved and 
whether an increase or decrease: and 

(4) A brief description of the transaction 
In which the increase or decrease occurred. 
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If previously reported, the description may 
be Incorporated by a specific reference to the 
previous filing. 

Instruction The Information shall be pre¬ 
pared in the form of a reconciliation between 
the amounts shown to be outstanding on the 
balance sheet to be filed with this report 
and the amounts shown on the registrants 
balance sheet for the previous year The 
exercise of outstanding options or warrants 
(separately by class or type of option or 
warrant), conversions of previously issued 
convertible securities (separately by class of 
security) and the issuance of options may 
be grouped together showing the dates be¬ 
tween which all such transactions occurred. 
If the information called for has been pre¬ 
viously reported on Form 10-Q It may be 
incorporated by a specific reference to the 
previous filtng. 

(b) Increases and decreases In the amount 
outstanding of debt securities and indebted¬ 
ness which were previously reported In re¬ 
ports on Form 10-Q should be listed and 
briefly discussed with appropriate crow ref¬ 
erences to the earlier disclosure. 

(c) If, during the fourth quarter of reg¬ 
istrant's fiscal year, the amount of debt se¬ 
curities or indebtedness outstanding has 
been increased or decreased through one or 
more transactions, and the aggregate 
amount of all such increases or decreases 
not previously reported exceeds 5% of the 
outstanding securities or Indebtedness of 
the affected class, furnish, the following 
Information: 

(1) Title of class, the amount outstanding 
as last previously reported, and the amount 
presently outstanding (as of a specified 
date); 

(2) A brief description of the transaction 
or transactions resulting in the change; 

(3) If an increase in securities or indebted¬ 
ness is reported, furnish: (1) a statement of 
the aggregate net cash proceeds or the nature 
and aggregate amount of any consideration 
received or to be received by the registrant; 
<U) the names of the principal underwriters. 
If any, Indicating any such underwriters 
which are affiliates of the registrant; (ill) 
a reasonably Itemized statement of the pur¬ 
poses, so far as determinable, for which the 
net proceeds have been or are to be used and 
the approximate amount used or to be used 
for each such purpose; and (lv) a statement 
as to whether or not any such securities were 
registered under the Securities Act of 1033; 
If not, an indication of the exemption 
claimed and the facts relied upon to make 
the exemption available; and 

<4) If a decrease in securities or indebt¬ 
edness is reported, a statement of the aggre¬ 
gate amount of cash or the nature and aggre¬ 
gate amount of any other consideration paid 
or to be paid by the registrant in connection 
with such transaction or transactions. 

Instructions. I. For the purpoees of re¬ 
sponding to paragraph fb) the registrant 
may treat each of the following as a single 
olaes of indebtedness: (]) convertible long 
term debt, and (2) other indebtedness. 

2 This paragraph does not apply to notee, 
drafts, bills of exchange, bankers' accept¬ 
ances. or other obligations which mature not 
later than 1 year from the date of issuance. 
No report need be made where the amount 
not previously reported, although In excess 
of 5 percent of the amount outstanding, does 
not exceed $30,000 face amount of indebted¬ 
ness or 1,000 shares or other units. 

3. This paragraph Includes the relisuance 
of treasury securities and securities held for 
the account of the Issuer thereof. The ex¬ 
tension of the maturity date of Indebtedness 
shall be deemed to be the Issuance of new 
Indebtedness for the purpose of this para¬ 
graph. In the case of such an extension, the 
percentage shall be computed upon the basis 


of the principal amount of the Indebtedness 
extended. 

4. Thu paragraph need not be answered as 
to decreases resulting from ordinary sinking 
fund operations, similar periodic decreases 
made pursuant to the terms of the constit¬ 
uent instruments, decreases resulting from 
the conversion of securities or decreases re¬ 
sulting from the payment of Indebtednesa at 
maturity. 

Item 7. Changes in Securities and Changes In 

Securitg for Registered Securities. 

General Instruction. No response to this 
Item is required If the information called for 
herein has been previously reported in a 
report on Form KMJ. 

(a) If the constituent instruments defining 
the rights of the holders of any class of regis¬ 
tered securities have been materially modi¬ 
fied. give the title of the class of securities 
involved and state briefly the general effect 
of such modification upon the rights of hold¬ 
ers of such securities 

(b) If the rights evidenced by any class of 
registered securities have been materially 
limited or qualified by the Issuance or modi¬ 
fication of any other class of securities, state 
briefly the general effect of the Issuance or 
modification of such other class of securities 
upon the rights of the holders of the regis¬ 
tered securities 

Instruction. Working capital restrictions 
and other limitations upon payment of 
dividend* are to be reported hereunder. 

fe> If there has been a material withdrawal 
or substitution of assets securing any class of 
registered securities of the registrant, fur¬ 
nish the following information: 

1. Give the title of the securities. 

2. Identify and describe briefly the asset* 
Involved in the withdrawal or *ub«tltut'ons. 

3. Indicate the provision In the underlying 
Indenture, if any. authorising the with¬ 
drawal or substitution 

Instruction . This paragraph need not be 
answered where the withdrawal or substi¬ 
tution la made pursuant to the term# of an 
Indenture which has been qualified under 
the Trust Indenture Act of 1930. 

Item 8. Defaults upon Senior Securities. 

General Instruction. No response to this 
Item Is required If the Information called for 
herein has been previously reported In a re¬ 
port on Form 10-Q. 

(a) If there has been any material default 
In the payment of principal, interest, a sink¬ 
ing or purchase fund installment, or any 
other material default not cured within 30 
days, with respect to any indebtedness of the 
registrant or any of Its significant subsidi¬ 
aries exceeding 5 percent or the total assets 
of the registrant and its consolidated sub¬ 
sidiaries, identify the Indebtedness and state 
the nature of the default. In the case of 
such a default in the payment of princi¬ 
pal. interest or a sinking or purchase fund 
Installment, state the amount or the default 
and the total arrearage on the date of filtng 
this report. 

Instruction, This paragraph refers only to 
events which have become defaults under 
the governing instruments, l.e.. after the ex¬ 
piration of any period of grace and com¬ 
pliance with any notice requirements, 

(b) If any material arrearage In the pay¬ 
ment of dividends has occurred or If there 
has been any other material delinquency not 
cured within 30 days, with respect to any 
class of preferred stock of the registrant 
which la registered or which ranks prior to 
any class of registered securities, or with re¬ 
spect to any class of preferred stock of any 
significant subsidiary of the registrant, give 
the title or the class and state the nature of 
the arrearage or delinquency. In the case of 
an arrearage In the payment of dividends, 
otate the amount and the total arrearage on 
the date of filing this report. 


Instruction. Item 8 need not be answered 
tin to any default or arrearage with respect 
to any class of securities all of which is held 
by. or for the account of, the registrant or 
its totally held subsidiaries. 

Item 9. Approximate Number of Equity Se¬ 
curity Holders. 

(No change from former Item 7 of Form 
KMC. | 

Item 10. Submission of Matters to a Vote of 
Security Holders. 

If any matter has been submitted to a vote 
of Mcurlty holders, through the solicitation 
of proxies or otherwise, furnish the follow¬ 
ing information if not previously disclosed 
In a report on Form 

(a) The date of the meeting and whether 
It was an annual or special meeting. 

(b) If the meeting Involved the election 
of directors, state the name of each director 
elected at the meeting and the name of each 
other director whose term of office as a di¬ 
rector continued after the meeting. 

(c) Briefly describe each other matter 
voted upon at the meeting and state the 
number of affirmative votes and the number 
of negative votes cast with respect to each 
such matter. 

Instructions . 1 If any matter has been 
submitted to a vote of security holders other¬ 
wise than at a meeting of such security 
holders, corresponding Information with re¬ 
spect to such submission shall be furnished. 
Th® solicitation of any authorisation or con¬ 
sent (other than a proxy to vote at a stock¬ 
holders' meeting) with respect to any matter 
shall be deemed a submission of such matter 
to a vote of security holders within the 
meaning of this item. 

2. Paragraph (a) need be answered only 
If paragraph <b) or (c) Is required to be 
answered. 

3. Paragraph (b) need not be answered ir 

(I) proxies for the meeting were solicited 
pursuant to Regulation 14 under the Act. 

(II) there was no solicitation in opposition 
to the management's nominees as listed in 
the proxy statement, and (111) all of such 
nominees were elected. If the registrant did 
not solicit proxies and the board of directors 
as previously reported to the Commission was 
reflected In Ua entirety, a statement to that 
effect In answer to paragraph (b) will suf¬ 
fice an an answer thereto. 

4 Paragraph (e) need not be answered as 
to procedural matters or as to the selection 
or approval of auditors. 

ft If the registrant has published a report 
containing all of the information called for 
by the Item, the item may be answered by 
a reference to the Information contained in 
such report, provided copies of such report 
are filed as an exhibit to the report on this 
form. 

Item 11. Executive Officers of Registrant . 

| No change from former Item 8 of Form 
KMC. | 

Item 12. Indemnification of Directors and 
Officers. 

| No change from former Item 9 of Form 
10-K-1 

Item 13. Financial Statements. Exhibits 
filed, and Reports on Form 8-K. 

<a) List all of the following documents 
filed as a part or the report: 

). All financial statements. 

2 All exhibits. Including those Incorporated 
by reference. 

Instruction. Where any financial statement 
or exhibit is incorporated by reference, the 
incorporation by reference shall be set forth 
In the list required by this Item See Rule 
12b-23 [17CFR240 12b~23| 

<b) Reports on Form 8-K. State whether 
any reports on Form 8 K have been filed 
during the last quarter of the period covered 


L 
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by this report, listing the Items reported, any 
financial statements filed and the dates of 
any auch reports. 


part n 

(The items and references to Item numbers 
within the Items In Part II have been re¬ 
numbered.) 

Item. 14. (No change from former Item 11 of 
Form 10-K ) 

Item 15. Directors of the Registrant. 

Non. —Paragraph (c) of Item 15 also 
applies to executive officers of the registrant. 


Instruction. 1. Instruction 2 to Item 11 
shall also apply to this Item. 

| No change In remainder from former Item 

1*1 

Item 16. Remuneration of Directors and 
Officers. 

• ease 

Instructions. 1.-3. |No change from ln- 
tlons 1.-3. to paragraph (a) of farmer Item 
18.) 

4. Do not Include remuneration paid to a 
partnership In which any director or officer 
was a partner, but see Item 18. 

(No change In remainder from former 
Item 13.) 

Item 17. Options Granted, to Management 

to Purchase Securities. 

Furnish the following Information, in sub¬ 
stantially the tabular form indicated, as to 
all options to purchase any securities from 
the registrant or any of its subsidiaries 
which were granted to or exercised by the 
following persons since the beginning of 
the fiscal year, and as to all options held by 
such persons as of the latent practicable date 
regardless of when auch options were grant¬ 
ed: (!) each director and officer named 
in answer to Item 18(a)(1), naming each 
such person: and (11) all directors and of¬ 
ficers of the registrant as a group, without 
naming them: 

0 9 0 0 0 

Instructions 1.-2 No change from In¬ 
structions 1.-2. of former Item 14.| 

3. (I) Where the total market value on 
the granting dates of the securities called 
for by all options granted during the pe¬ 
riod specified does not exceed $10,000 for 
any officer or director named in answer to 
Item 16(a)(1) or $40,000 for all officers and 
directors as a group, this Item need not be 
answered with respect to options granted 
to such person or group, (it) Where the total 
market value on the dates of purchase of all 
securities purchased through the exercise 
of options during the period specified does 
not exceed $10,000 for any such person or 
$40,000 for auch group, this item need not be 
answered with respect to options exercised 
by such person or group, (ill) Where the 
total market value as of the latest practicable 
date of the securities called for by all op¬ 
tions held at such time does not exceed 
$10,000 for any auch person or $40,000 for 
such group, this Item need not be answered 
with respect to options held as of the speci¬ 
fied date by auch person or group. 

| No change in remainder from former Item 
14 of Form 10-K| 

Item It. Interest of Management and Others 

<n Certain Transactions 

(a) (No change from paragraph (a) of 
former Item 16.) 


(1 > (No change from aubeectlon (a)(1) of 
former Item 16-) 

(2) Any security holder named In answer 
to Item 14(a). 

(3) (No change from subsection (a) (3) of 
former Item 15.| 

Instruct Iona. 1. (No change from Instruc¬ 
tion 1 to paragraph (a) of former Item 16 ) 

2 No Information need be given In response 
to this item as to any remuneration or other 
transaction reported In response to Items 16 
or 17, or as to any transaction with respect 
to which Information may he omitted pur¬ 
suant to Instruction 2 to Item 16(b). the 
Instruction to Item 16(c), or Instruction 2 
or 3 to paragraph (b) of this Item. 

3.-7. | No change from Instructions 3.-7. to 
paragraph (a) of former Item 15.| 

(b) | No change from paragraph (b) of 
former Item 15.) 

(c) (No change from paragraph (c) of 
former Item 16.) 

(1) (No change from subsection (c)(1) of 
former Item IS.| 

(2) Any security holder named In Answer 
to Item 14(a) 

| No change In remainder from former Item 
1*1 

SIGNATURES 



INSTRUCTIONS AS TO FINANCIAL STATEMENTS 

(No change.) 

INSTRUCTIONS AS TO EXHIBITS 

8ubject to Rule 12b 32 regarding the Incor¬ 
poration of exhibits by reference, the follow¬ 
ing exhibits shall be filed as a part of the 
report: 

A. Copies of all Amendments or modifica¬ 
tions, not previously filed, to all exhibits 
previously filed for copies of such exhibits 
as amended or modified). 

B. Copies of all contracts and other docu¬ 
ments of a character required to be filed as 
an exhibit to an original registration state¬ 
ment on Form 10 which were executed or in 
effect during the fiscal year and not previ¬ 
ously filed. 

C. Copies of the exhibits called for by 
Instructions 3. 4(d) and 6 to Item 2. 

D. Copies of all constituent Instruments 
defining the rights of the holders of any 
new class of securities referred to in answer 
to Item 6(c). 

E. Copies of the amendments to all con¬ 
stituent Instruments and other documents 
described In answer to Item 7. 

F. Coplea of the text of any proposal 
described and copies of sny published re¬ 
port furnished In response to Item 10. 

8. Section 240.14a-101 is amended by 
amending Item 5 of Schedule 14A to read 
as follows: 

§ 2*40.1 101 Schedule l*4A. Infor¬ 

ms I ion required in proxy statement. 


Item 5 . Voting securities and principal hold - 
ers thereof. 


• •099 

(e) If. to the knowledge of the persons on 
whose behalf the solicitation Is made, a 
change In control of the Issuer has occurred 
since the beginning of Its last fiscal year, 
state the name erf the person(s) who ac¬ 
quired such control, the amount and the 
source of the consideration used by such per¬ 
son or person*; the basis of the control, the 
date and a description of the transaction (s) 
which resulted In the change of control and 


the percentage of voting securities of the is¬ 
suers now beneficially owned directly or in¬ 
directly by the person (s) who acquired con¬ 
trol: and the Identity of the per»on(a) from 
whom control was assumed. If the source of 
all or any part of the consideration used la 
a loan made In the ordinary course of busi¬ 
ness by a bank as defined by Section 3(a) (6) 
of the Act, the Identity of auch bank shall 
be omitted provided a request for confiden¬ 
tial Itv ha* been made pursuant to Section 13 

(d)(1)(B) of the Act by the person(s) who 
acquired control. In lieu thereof, the mate¬ 
rial shall indicate that the Identity of the 
hank ha* been so omitted and filed .separately 
with the Commission. 

Instructions . 1. 8tate the terms of any 
loans or pledges obtained by the new con¬ 
trol group for the purpose of acquiring con¬ 
trol, and the names of the tenders or 
pledgees 

2. Any arrangements or understandings 
among member* of both the former and new 
control groups and their associates with re¬ 
spect to election of directors or other matter! 
should be described. 

(f) Describe any contractual arrangements. 
Including any pledge of securities of the la- 
suer. or any of it* parent*, known to the per¬ 
sona on whose behalf the solicitation la made, 
the operation of the terms of which may at a 
subsequent date result in a change in control 
of the issuer. 

Instruction Paragraph (f) does not re¬ 
quire a description of ordinary default pro¬ 
visions contained In the charter, trust Inden¬ 
tures or other governing instruments relating 
to securities of the issuer. 


(Secs 13. 14(a). 15(d). 23(a). 48 Stat 894. 
896. 901: ser 203fa). 49 Stat 704: sec* 3. 8. 
49 Stat. 1377. 1379; sees. 4. 5. 0. 78 Stat 569. 
570-674; sec 2. 82 Slat 454; see*. 1. 2. 84 
Stat 1497; secs 10. 18, 89 Stat 119. 165 (15 
US.C. 78m. 78n(a). 78o(d). ?6w(a)): Sec*. 
12(e). 20(a), 49 Stat 823. 833 (15 U8C. 791 

(e). 79t(a)>; Sec* 20(a), 38(a). 54 Stat 822. 
841 (16 U8.C. 80a-20(a). 00a-37(A)).) 

Date or Effective ness 

The amendment* to Rule* 13a~ll and 15d- 
11. to the Form 8- K. and to Schedule 14 A 
•hall be effective for event! which occur sub¬ 
sequent to February 28, 1977 The amend¬ 
ment* to Rule* 13a 13 and )5d-13 and to 
Form 10-Q shall be effective for quarterly 
period* beginning after December 31. 1978. 
The amendment* to the Form 10-K shall be 
effective for reports filed for period* begin¬ 
ning after March 31.1976. 

STATtnroAT Authority for Amendments 

The foregoing amendments are adopted 
pursuant to Sections 13. 14(a). 15(d) and 
23(a) of the Securities Exchange Act of 1934. 
Section* 12(e) and26(a) of the Public Utility 
Holding Company Act of 1935, and Section* 
20(a) and 38(a) of the Investment Company 
Act of 1940. Pursuant to Section 23(a) of the 
Securities Exchange Act, the Commission has 
considered the effect that the proposed 
amendment* would have on competition and 
ha* concluded that, to the extent the amend¬ 
ment* Impose burdens on competition, such 
burdens are necessary and appropriate in 
furtherance of the purpose* of the securities 
laws 


By the Commission. 

George A. Fitzsimmons. 

Secretary. 

Januast 13.1977. 

|PR Doc 77-2225 Filed 1-24-77:8:46 am) 
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Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH. 
EDUCATION. AND WELFARE 

SUBCHAPTER A—GENERAL 

(Docket No. 76N-0414) 

p AR T 2—ADMINISTRATIVE FUNCTIONS. 
PRACTICES. AND PROCEDURES 

Subpart D—Public Hearing Before a Public 
Advisory Committee 

Establishment or Procedures; 
Correction 

In FK Doc. 76-34666. appearing at page 
52148 In the Federal Register of Friday. 
November 26. 1976. on page 52164, in 
$ 2.340 List of standing advisory’ commit¬ 
tees. paragraph (c)(17)(il) Is corrected 
in the sixth line by changing the word 
“allergenic" to read "allergic." 

Dated: January 17,1977. 

Joseph P. Hile. 

Associate 

Commissioner lor Compliance. 

|FR Doc.77-2087 riled 1-24-77:8:46 *m\ 


Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE, DEPARTMENT OF THE TREASURY 
SUBCHAPTER A—INCOME TAX 

|TJ>. 7465] 

PART 1—INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953 

Community Trust's Governing Body; Effect 
of Restrictions and Conditions 

By notice of proposed rulemaking 
appearing in the Federal Register for 
November 17. 1976 (41 FR 506981. 

amendments to Income Tax Regula¬ 
tions 126 CFR Part 1) were proposed 
under section 170(b) (IMA) of the In¬ 
ternal Revenue Code of 1954, relating 
to the definition of a community trust, 
and section 507(b) < 1) of the Code, relat¬ 
ing to the termination of private foun¬ 
dation status. After consideration of all 
such relevant matter as was presented 
by interested persons regarding the rules 
proposed, certain changes were made, 
and the proposed amendments of the 
regulations, subject to the changes, are 
adopted by this document. 

These final regulations contain rules 
relating to the powers that the govern¬ 
ing body of a community trust must pos¬ 
sess. such as. the power to modify re¬ 
strictions and conditions on the distribu¬ 
tions from funds to specified distributees 
and the power to replace any participat¬ 
ing trustee, custodian, or agent. 

In addition, these final regulations 
provide guidance under f 1.507-2(a)(8> 

< relating to the effect of restrictions and 
conditions upon the distribution of net 
assets by a private foundation terminat¬ 
ing its status as such) with regard to 
donor advice pertaining to distributions 
made by a public charity from the do¬ 
nor’s fund to specified distributees. 


Adoption or Amendments to the 
Regulations 

In view of the foregoing, the Income 
Tax Regulations (26 CFR Part 1) are 
amended as follows: 

Paragraph 1. Section 1.170A-9(e) (11) 
is amended by revising paragraph (e> 
OlHiv), by adding a heading to para¬ 
graph (eMUMvMA) and by adding 
paragraph <e)fUMv> (B>. <C). (D). 
<E) and <F) to read as follows: 

§ 1.170A—9 Definition of nrction 170(b) 
(1) (A ) organization!!* 


<e) De/lnifion of section 170(b) (IMA) 
<pf> organization. • • • 

(11) Community trusts: requirements 
for treatment as a single entity. • • • 

(iv) Common instrument. All funds of 
the organization must be subject to a 
common governing instrument or a 
master trust or agency agreement < here¬ 
in referred to as the ’ governing instru¬ 
ment"), which may be embodied in a 
single document or several documents 
containing common language. Language 
in an instrument of transfer to the com¬ 
munity trust making a fund subject to 
the community trust's governing instru¬ 
ment or master trust or agency agree¬ 
ment will satisfy the requirements of 
paragraph (eMllMiv) of this section. 
In addition, if a community trust adopts 
a new governing instrument (or creates a 
corporation) to put into effect new pro¬ 
visions (applying to future transfers to 
the community trust), the adoption of 
such new governing instrument (or crea¬ 
tion of a corporation with a governing 
instrument) which contains common 
language with the existing governing 
instrument shall not preclude the com¬ 
munity trust from meeting the require¬ 
ments of such paragraph (eMllMiv). 

(v) Common governing body—(A) In 
general . • • • 

(B) Powers of modification and re- 
moval. Except as provided in paragraph 
(eMllMvMC) of this section, the gov¬ 
erning bodv mu*t have the power in the 
governing instrument, the Instrument of 
transfer, the resolutions or by-laws of 
the governing body, a written agreement, 
or otherwise— 

(1) To mod if v anv restriction or con¬ 
dition on the distribution of funds for 
any specified charitable purposes or to 
specified organizations if in the sole 
Judgment of the governing bodv (with¬ 
out the necessity of the approval of any 
participating trustee, custodian, or 
agent), such restriction or condition be¬ 
comes. in effect, unnecessary, incapable 
of fulfillment, or inconsistent with the 
charitable needs of the community or 
area served; 

(2) To replace any participating 
trustee, custodian, or agent for breach of 
fiduciary duty under State law: and 

(3) To replace any participating 
trustee, custodian, or agent for failure to 
produce a reasonable (as determined by 
the governing bodv» return of net income 
(within the meaning of paragraph' (e) 


(llMvMF) of this fection) over a rea¬ 
sonable period of time (as determined by 
the governing body). 

The fact that the exercise of any such 
power in paragraph (eXUMvMB) (1), 
(2) or <3) of this section is reviewable by 
an appropriate State authority will not 
preclude the community trust from meet¬ 
ing the requirements of paragraph (e> 
(llHvMB) of this section. 

(C) Transitional rule. (1) Notwith¬ 
standing paragraph (eMllMvMB) of 
this section, if a community trust meets 
the requirements of paragraph (eMll) 
(v) (C)(2) of this section, then In the 
case of anv instrument of transfer which 
is executed before July 19. 1977 and Is 
not revoked or amended thereafter (with 
respect to any dispositive provision af¬ 
fecting the transfer to the community 
trust). and in the case of anv instrument 
of transfer which is irrevocable on Jan¬ 
uary 19. 1982. the governing body must 
have the power to cause proceedings to 
be instituted <by request to the appropri¬ 
ate State authority)— 

(O To modify any restriction or con¬ 
dition on the distribution of funds for 
any specified charitable purposes or to 
specified organizations if in the judg¬ 
ment of the governing body such restric¬ 
tion or condition becomes, in effect, un¬ 
necessary, incapable of fulfillment, or in¬ 
consistent with the charitable needs of 
the community or area served; and 

(U) To remove any participating 
trustee, custodian, or agent for breach 
of fiduciary duty under State law. 

The necessity for the governing body to 
obtain the approval of a participating 
trustee to exercise such a power shall be 
treated as not preventing the governing 
body from having such power, unless 
(and until) such approval has been (or 
is) requested by the governing body and 
has been (oris) denied. 

<2) Paragraph <eMii>fjrXO)(|> of 
this section shall not apply unless the 
community trust meets the requirements 
of paragraph (eMll) (v) (B) of this sec¬ 
tion. with respect to funds other than 
those under instruments of transfer de¬ 
scribed in the first sentence of such par¬ 
agraph (eXIIMvMC)(I), by January 
19. 1978, or such later date as the Com¬ 
missioner may provide for such commu¬ 
nity trust, and unless the community 
trust does not. once it so complies, there¬ 
after solicit for funds that will not qual¬ 
ify under the requirements of such par¬ 
agraph (e) ( ID <vMB>. 

<D> Inconsistent State law. (I) For 
purposes of paragraph (eMllMvMB) 
<i>. <2>. or (3> or (0(1) (I) or (if) or 
• E) of this section, if a power described 
in such a provision is inconsistent with 
State law even if such power were ex¬ 
pressly granted to the governing body by 
the governing instrument and were ac¬ 
cepted without limitation under an In¬ 
strument of transfer, then the commu¬ 
nity trust will be treated as meeting the 
requirements of such & provision if it 
meets such requirements to the fullest 
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extent possible consistent with State law 
(if such power is or had been so ex¬ 
pressly granted). 

(2) For example, if. under the condi¬ 
tions of paragraph <e> (ID (v) <D> (f > of 
tills section, the power to modify Is in¬ 
consistent with State law. but the power 
to institute proceedings to modify, if so 
expressly granted, would be consistent 
with State law. the community trust will 
be treated as meeting such requirements 
to the fullest extent possible if the gov¬ 
erning body has the power <ln the gov¬ 
erning Instrument or otherwise) to Insti¬ 
tute proceedings to modify a condition or 
restriction. On the other hand, if In such 
a case the community trust lias only the 
power to cause proceedings to be insti¬ 
tuted to modify a condition or restric¬ 
tion, it will not be treated as meeting 
such requirements to the fullest extent 
possible. 

(3) In addition, if. for example, under 
tiie conditions of paragraph (t) (11) (v) 
(D)(J) of this section, the power to 
modify and the power to institute pro¬ 
ceedings to modify a condition or re¬ 
striction is inconsistent with State law. 
but the power to cause such proceedings 
to be instituted would be consistent with 
State law. if it were expressly granted 
In the governing Instrument and If the 
approval of the State Attorney Oeneral 
were obtained, then the community trust 
will be treated as meeting such require¬ 
ments to the fullest extent possible if it 
has the power (in the governing instru¬ 
ment or otherwise) to cause such pro¬ 
ceedings to be instituted, even If such 
proceedings can be Instituted only with 
the approval of the State Attorney 
General. 

(E) Exercise of powers. The governing 
body shall (by resolution or otherwise) 
commit itself to exercise the powers de¬ 
scribed In paragraph <e> (11) (v> (B). 
(C> and <D> of this section in the best 
interests of the community trust The 
governing body will be considered not to 
be so committed where it has grounds to 
exercise such a power and fails to exer¬ 
cise it by taking appropriate action. 
Such appropriate action may include, 
for example, consulting with the appro¬ 
priate State authority prior to taking 
action to replace a participating trustee. 

<F> Reasonable return. In addition to 
the requirements of paragraph <e)(ll) 
(v> (B>, <C), <D) or <E> of tills section, 
the governing body shall (by resolution 
or otherwise) commit itself to obtain 
information and take other appropriate 
steps with the view to seeing that each 
participating trustee, custodian, or 
agent, with respect to each restricted 
(within the meaning of paragraph (e) 
(13) (x) of this section) trust or fund 
that is. and with respect to the aggregate 
of the unrestricted trusts or funds that 
are, a component part of the community 
trust, administers such trust or fund in 
accordance with the terms of its govern¬ 
ing instrument and accepted standards 
of fiduciary conduct to produce a rea¬ 
sonable return of net income (or appre¬ 
ciation where not inconsistent with the 
community trust’s need for current in¬ 
come) . with due regard to safety of prin¬ 
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cipal. in furtherance of the exempt pur¬ 
poses of the community trust (except for 
assets held for the active conduct of the 
community trust's exempt activities). In 
the case of a low return of net Income 
(and. where appropriate, appreciation), 
the Internal Revenue Service will exam¬ 
ine carefully whether the governing body 
has, in fact, committed Itself to take the 
appropriate steps. 

•-•••• 

Paragraph 2. Section l.507-2(a) (8) is 
amended by revising paragraph (a) (8) 
(ivXA) to read as follows: 

§ 1.507—2 Special m!r«; tran»frr to or 
operation* a*, public charity. 

(a) Transfer to public charities. • • • 

<8> Effect of restrictions and condi¬ 
tions upon distributions of net assets . 

• • • 

(iv> Adverse factors. The presence of 
any of the following factors will be con¬ 
sidered as preventing the transferee 
“from freely and effectively employing 
the transferred assets, or the income de¬ 
rived therefrom, in futherance of its ex¬ 
empt purposes” (within the meaning of 
paragraph (a) (8) (i) of this section): 

(A) Distributions, d) With respect to 
distributions made after April 10, 1977. 
the transferor private foundation, a dis¬ 
qualified person with respect thereto, or 
any person or committee designated by. 
or pursuant to the terms of an agree¬ 
ment with, such a person (hereinafter 
referred to as "donor”), reserves the 
right, directly or indirectly, to name 
(other than by designation in the instru¬ 
ment of transfer of particular section 508 
(a) (1), (2), or (3) organizations) the 
persons to which the transferee public 
charity must distribute, or to direct the 
timing of such distributions (other than 
by direction in the Instrument of trans¬ 
fer that some or all of the principal, as 
opposed to specific assets, not be distrib¬ 
uted for a specified period) as. for ex¬ 
ample, by a power of appointment. The 
Internal Revenue Service will examine 
carefully whether the seeking of advtce 
by the transferee from, or the giving of 
advice by. any donor after the assets have 
been transferred to the transferee con¬ 
stitutes an indirect reservation of a right 
to direct such distributions. In any such 
case, the reservation of such a right wiU 
be considered to exist where the only 
criterion considered by the public char¬ 
ity In making a distribution of Income or 
principal from a donor s fund is advice 
offered by the donor. Whether there is a 
reservation of such a right will be deter¬ 
mined from all of the facts and circum¬ 
stances. including, but not limited to. the 
facts contained in paragraph (a) (8) (lv) 
(A) (2) and (3) of this section. 

(2) The presence of some or all of the 
following factors will indicate that the 
reservation of such a right does not ex¬ 
ist: 

( i ) There has been an independent in¬ 
vestigation by the staff of the public 
charity evaluating whether the donor’s 
advice is consistent with specific chari¬ 
table needs mast deserving of support by 
the public charity (as determined by the 
public charity); 
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<ii) The public charity has promul¬ 
gated guidelines enumerating specific 
charitable needs consistent with the 
charitable purposes of the public charity 
and the donor’s advice is consistent with 
such guidelines; 

(Hi) The public charity has instituted 
an educational program publicizing to 
donors and other persons the guidelines 
enumerating specific charitable needs 
consistent with the charitable purposes 
of the public charity: 

(it» The public charity distributes 
funds in excess of amounts distributed 
from the donor’s fund to the same or 
similar types of organizations or chari¬ 
table needs as those recommended by 
the donor: and 

(r> The public charity’s solicitations 
(written or oral) for funds specifically 
state that such public charity will not 
be bound by advice offered by the donor. 

(3) The presence of some or all of the 
following factors will indicate the icser- 
vatlon of such a right does exist: 

(I) The solicitations (written or oral) 
of funds by the public charity state or 
imply, or a i>attem of conduct on the part 
of the public charity creates an expecta¬ 
tion, that the donor’s advice will be fol¬ 
lowed: 

(H ) The advice of a donor (whether or 
not restricted to a distribution of Income 
or principal from the donor's trust or 
fund) Is limited to distributions of 
amounts from the donor's fund, and the 
factors described in paragraph (a) (8> 
(lv) (A)(2) (i) or (if) of this section are 
not present: 

<ffi> Only the advice of the donor as 
to distributions of such donor’s fund is 
solicited by the public charity and no 
procedure is provided for considering ad¬ 
vice from persons other than the donor 
with respect to such fund: and 

(ir) For the taxable year and all 
prior taxable years the public charity 
follows the advice of all donors with 
respect to their funds substantially all 
of the time. 


(Sec. 7805 Internal Revenue Code of 1054 
(C8A Slat. 917; 28 UjS.C, 7805).) 

Donald C. Alkxandeb. 

Commissioner of 
Internal Revenue. 

Approved: January 19. 1977, 

Charles M. Walker. 

Assistant Secretary of the 
Treasury. 

|PR Doc.77 2373 Filed 1-18-77:5:07 pm| 


SUBCHAPTER F—PROCEDURE AND 
ADMINISTRATION 

IT-D. 74841 

PART 404—TEMPORARY REGULATIONS 
ON PROCEDURE AND ADMINISTRATION 
UNDER THE TAX REFORM ACT OF 1976 

Disclosure of Returns and Information 

Temporary regulations relating to dis¬ 
closures after December 31, 1976 by of¬ 
ficers and employees of Federal agencies 
of returns and return information (in¬ 
cluding taxpayer return information) 
disclosed to such officers and employees 
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by the Secretary before January 1, 1977 
for a purpose not Involving tax admin¬ 
istration. 

This document contains temporary 
regulations on procedure and adminis¬ 
tration (26 CFR Part 404) under section 
6103(a) of the Internal Revenue Code of 
1954. as added by section 1202 of the Tax 
Reform Act of 1976 (Pub. L. 94-455. 90 
Stat. 1667) In order to provide rules gov¬ 
erning disclosures after December 31, 
1976 of returns and return information 
(including taxpayer return informa¬ 
tion), as defined in section 6103(b) (1), 
<2>, and (3), disclosed before January 1. 
1977, by the Secretary to officers and 
employees of Federal agencies for a pur¬ 
pose not involving tax administration. 

Prior to Its amendment by 'Section 
1202 of the Tax Reform Act of 1976, 
effective as of January 1. 1977. section 
6103(a) authorized the disclosure of Fed¬ 
eral tax data by the Secretary to Fed¬ 
eral agencies for nontax related pur¬ 
poses as provided by orders of the Presi¬ 
dent and implementing rules and regu¬ 
lations prescribed by the Secretary and 
approved by the President. The tem¬ 
porary regulations provide that returns 
and return information so disclosed by 
the Secretary to a Federal agency before 
January 1. 1977 pursuant to the author¬ 
ity of prior law (and orders of the Pres¬ 
ident and implementing rules and reg¬ 
ulations) may, with one restriction, be 
disclosed after December 31,1976 by such 
agency for any purpose authorized by 
such prior law (and orders, rules, and 
regulations). The restriction on such 
further disclosure would be use of such 
returns or return information after De¬ 
cember 31. 1976, by, or on behalf of. 
the Federal agency in an administrative 
or judicial proceeding. Such use would be 
restricted to an administrative or Judi¬ 
cial proceeding described in section 6103 
(1) (4) and then only if the requirements 
of section 6103(1X4) are first met. 

These temporary regulations are effec¬ 
tive as of January 1. 1977. 

Adoption or Amtndment to the 
Regulations 

In order to prescribe temporary reg¬ 
ulations on procedure and administra¬ 
tion relating to disclosures after Pe- 
ceinbcr 31, 1976 by officers and em¬ 
ployees of Federal agencies of returns 
and return information (Including tax¬ 
payer return information) disclosed to 
such officers and employees by the Sec¬ 
retary before January 1, 1977, for a pur¬ 
pose not involving tax administration 
pursuant to the authority of section 6103 
of the Internal Revenue Code of 1954 
(or any order of the President under 
section 6103 or rules and regulations 
thereunder prescribed by the Secretary 
and approved by the President) before 
amendment of such section by section 
1202 of the Tax Reform Act of 1976 
‘Pub. L. 94-455, 90 Stat. 1667), the fol¬ 
lowing temporary regulations are hereby 
adopted: 
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§ 40i.6103(n)-l r>i*4*Iofturc* after De¬ 
cember 31, 1976 by officers and em¬ 
ployees of Federal ngrncic* of return* 
mid return information (including 
taxpayer return information) din* 
cloned to such officer* and employee* 
by the Secretary before January 1, 
1977 for a purpo*e not involving tax 
administration. 

(a) General rule . Except as provided 
by paragraph <b> of this section, a re¬ 
turn or return information (including 
taxpayer return information). as defined 
In section 6103(b) (1), <2). and <3> of 
the Internal Revenue Code, disclosed by 
the Secretary before January 1, 1977, to 
an officer or employee of a Federal 
agency (as defined in section 6103(b) 
(9)) for a purpose not involving tax ad¬ 
ministration (ns defined in section 6103 
(b)(4)) pursuant to the authority of 
section 6103 (or any order of the Presi¬ 
dent under section 6103 or rules and reg¬ 
ulations thereunder proscribed by the 
Secretary and approved by the Presi¬ 
dent) before amendment of such section 
by Section 1202 of the Tax Reform Act 
Of 1976 (Pub. L. 94-455. 90 Stat. 1667) 
may be disclosed by, or on behalf of, such 
officer, employee, or agency after Decem¬ 
ber 31. 1976, for any purpose authorized 
by such section (or such order or rules 
and regulations) before such amend¬ 
ment. 

<b) Exception . Notwithstanding the 
provisions of paragraph (a) of this sec¬ 
tion. a return or return information (in¬ 
cluding taxpayer return information) 
disclosed before January 1. 1977, by the 
Secretary to an officer or employee of a 
Federal agency for a purpose unrelated 
to tax administration as described in 
paragraph (a) may. after December 31. 
1976, be disclosed by, or on behalf of, such 
agency, officer, or employee in an admin¬ 
istrative or judicial proceeding only if 
such proceeding is one described in sec¬ 
tion 6103(1X4) and If the requirements 
of section 6103(1) (4) have first been met. 

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it 
Is found impracticable to issue It with 
notice and public procedure thereon un¬ 
der subsection (b) of section 553 of title 
5 of the United States Code or subject 
to the effective date limitation of sub¬ 
section (c) of that section. 

(TtoU Treasury decision is issued under the 
authority contained In section* 0103(q) and 
7806 of Uv© Internal Revenue Code of 1064 
(00 Stat. 1686, 68A Stat. 917: 26 U.S.C 6103 
(q). 7806) ) 

Donald C. Alexander, 

Commissioner of 
Internal Revenue. 

Approved: January 19, 1977. 

Charles M. Walker. 

Assistant Secretary of 
the Treasury. 

|FH Doc.77-2864 FUed 1-19-77:4:61 pm\ 
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PART 404—TEMPORARY REGULATIONS 

ON PROCEDURE AND ADMINISTRATION 

UNDER THE TAX REFORM ACT OF 1976 

Disclosure of Returns and Information 

In the matter of temporary regulation* 
relating to disclosures of returns and re¬ 
turn Information to and by officers and 
employees of the Department of Justice 
and other Federal agencies in connection 
with preparation for certain administra¬ 
tive and Judicial proceedings (or In¬ 
vestigations which may result in such 
proceedings). 

This document contains temporary 
regulations on procedure and adminl*- 
tration (26 CFR Part 404) under section 
6103(h)(2) and (1) (1) and (2) of the 
Internal Revenue Code of 1954, as adde.i 
by section 1202 of the Tax Reform Act 
Of 1976 (Pub. lu 94-455. 90 8tat. 1674) in 
order to provide rules governing dis¬ 
closures of returns and return informa¬ 
tion (Including taxpayer return informa¬ 
tion), as defined in section 6103(b) «1» 
(2), and (3), to and by officers and em - 
ployees of the Department of Justice and 
other Federal agencies in connection 
with preparation for certain administra¬ 
tive and Judicial proceedings (or investi¬ 
gations which may result in such 
proceedings). 

The temporary regulations describe 
the circumstances and conditions under 
which returns and return information 
may be disclosed to and by officers and 
employees of the Department of Justice 
and other Federal agencies in connec¬ 
tion with preparation for. or investiga¬ 
tions which may result in, proceedim s 
involving tax administration (as defined 
in section 6103(b)(4)) and proceedings 
pertaining to the enforcement of specifi¬ 
cally designated Federal criminal stat¬ 
utes (not involving tax administration • 
to which the United States or a Federal 
agency is or may be a party. 

These temporary regulations are effec - 
tive as of January 1,1977. 

Adoption op Amendment to the 
Regulations 

In order to prescribe temporary regu¬ 
lations on procedure and administra¬ 
tion relating to disclosures of returns and 
return Information (including taxpayer 
return information) to and by officers 
and employees of the Department of Jus¬ 
tice and other Federal agencies In con¬ 
nection with preparation for certain ad¬ 
ministrative and Judicial proceedings ‘or 
investigations which may result in such 
proceedings) under section 6103(h)<2> 
and (1X1) and <2) of the Interna1 Rev¬ 
enue Code of 1954, as added by section 
1202 of the Tax Reform Act of 1976 (Pub 
L. 04-455. 00 Stat 1674). the following 
temporary regulations are hereby 
adopted and added to F*art 404 of Title 
26 of the Code of Federal Regulations. 
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§-104*6103 (h)(2)-! Disclosure of re¬ 
turn* and return information (in- 
rludinit taxpayer return informa¬ 
tion) to and by attorney* and other 
officer* and employee* of the lie- 
part men l of Justice or other Federal 
ugcurir* in preparation for proceed¬ 
ing or lnvr*ti*alioo involving tax ad¬ 
ministration and certain other mat¬ 
ter*. 

<a> Disclosure of returns and return 
information <including taxpayer return 
information) to and by attorneys of the 
Department qf Justice. <1> Returns and 
return information (including taxpayer 
return information*, as defined in sec¬ 
tion 6103(b) (1>. (2). and (3) of the In¬ 
ternal Revenue Code, shall, to the extent 
provided by subparagraphs < A). <B>. and 
(C) of paragraph (2> of section 6103(h) 
and subject to the requirements of sec¬ 
tion 6103(h)(3). be open to inspection 
by or disclosure to attorneys of the De¬ 
partment of Justice (including United 
Staten attorneys) personally and direct¬ 
ly engaged in, and for their necessary 
use In, preparation for any proceeding 
(or for their necessary use In an investi¬ 
gation which may result in such a pro¬ 
ceeding) before a Federal grand Jury or 
any Federal or State court in a matter 
Involving tax administration (as defined 
in section 6103(b)(4)). including any 
such proceeding (or any such Investiga¬ 
tion) also involving the enforcement of 
a related Federal criminal statute which 
lias been referred by the Secretary to 
the Deportment of Justice, 

(2) Returns and return Information 
(including taxpayer return information) 
inspected by or disclosed to attorneys of 
the Department of Justice as provided 
in paragraph (a) (2) of this section may 
also be used by such attorneys, or dis¬ 
closed by them to other attorneys (in¬ 
cluding United States attorneys and su¬ 
pervisory personnel, such as Section 
Chiefs, Deputy Assistant Attorneys Gen¬ 
eral, Assistant Attorneys General, the 
Deputy Attorney General, and the At¬ 
torney General) of the Department of 
Justice where necessary in connection 
with preparation for any proceeding (or 
with an investigation which may result 
in such a proceeding) described In para¬ 
graph (a) (1) of this section or any pro¬ 
ceeding (or investigation) involving any 
other matter related to tax administra¬ 
tion or involving any matter brought be¬ 
fore a Federal grand Jury or Federal 
court pertaining to enforcement of a 
specific Federal criminal statute (other 
than one described in paragraph (a)(1) 
of this section) to which the United 
States U or may be a party, provided that 
such proceeding (or investigation) In¬ 
volves or arises out of the particular facts 
and circumstances giving rise to the pro¬ 
ceeding (or investigation) described in 
paragraph (a)(1) of this section. 

(b) Disclosure of returns and return 
Information (including taxpayer return 
information ) by attorneys of the Depart¬ 
ment of Justice. (1) Returns and return 
information (including taxpayer return 
information), as defined in section 6103 
(b) (2), (2). and (3) of the Code, in¬ 
spected by or disclosed to attorneys of the 
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Department of Justice an provided by 
paragraph <a> of this section may be 
disclosed by such attorneys to other per¬ 
sons. Including, but not limited to. per¬ 
sons described in paragraph (b)(2) of 
this section but only to the extent neces¬ 
sary in connection with the proper prep¬ 
aration for a proceeding (or in connec¬ 
tion with an Investigation which may 
result in such a proceeding) described in 
paragraph (a). Such disclosures may in¬ 
clude, but are not limited to, disclosure 
where necessary— 

(1) To properly accomplish any pur¬ 
pose or activity of the nature described 
in 8 404 610300 (6)-1 which is essential 
to proper preparation for such proceed¬ 
ing (or to such investigation): 

(il) To properly interview, consult, de¬ 
pose. or interrogate or otherwise obtain 
relevant information from, the taxpayer 
to whom such return or return informa¬ 
tion relates (or such taxpayer’s legal rep¬ 
resentative) or from any witness who 
may be called to give evidence in the 
proceeding; or 

(ill) To properly conduct negotiations 
concerning, or obtain authorization for, 
settlement or disposition of the proceed¬ 
ing. In whole or in part, or stipulations 
of fact in connection with the proceed¬ 
ing. 

Disclosure of a return or return informa¬ 
tion to a person other than the taxpayer 
to whom such return or return informa¬ 
tion relates or such taxpayer's legal rep¬ 
resentative to properly accomplish any 
purpose or activity described In this par¬ 
agraph should be mode, however, only 
if such purpose or activity cannot other¬ 
wise properly be accomplished without 
making such disclosure. 

(2) Among those persons to whom re¬ 
turns and return information may be 
disclosed by attorneys of the Department 
of Justice as provided by paragraph (b) 
(1) of this paragraph arc— 

(i) Other officers end employees of the 
Department of Justice, such as. person¬ 
nel of an office, board, division, or bu¬ 
reau of such department (for example, 
the Federal Bureau of Investigation or 
the Drug Enforcement Administration), 
clerical personnel (for example, secre¬ 
taries, stenographers, docket and file 
room clerks, and mail room employees) 
and supervisory personnel (such as su¬ 
pervisory personnel of the Federal Bu¬ 
reau of Investigation or the Drug En¬ 
forcement Administration); 

(ii) Officers and employees of another 
Federal agency (as deftned In section 
6103(b)(9)) working under the direc¬ 
tion and control of any such attorney of 
the Department of Justice; and 

(111) Court reporters. 

§ I0l.6103(i)—1 Di*rlo*urc of rrlurns 

nnd return information (including 
taxpayer return information) to nnd 
by officer* and employee* of the De- 
porlmnil of Ju*tire or another Fed¬ 
eral agency in preparation for pro¬ 
ceeding or Inventigation involving 
enforcement of Federal criminal stat¬ 
ute not involving tax administration. 

(a) Disclosure of returns and return 
information (including taxpayer return 
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information) to attorneys of the Depart- 
ment of Justice or another Federal agen¬ 
cy. Returns and return information (In¬ 
cluding taxpayer return information), as 
defined In section 6103(b) (1), (2), and 
(3) of the Internal Revenue Code, shall, 
to the extent provided by paragraphs 
(1), (2). nnd (3> of section 6103(1) and 
subject to the requirements of such para¬ 
graphs (1) and (2), be open to inspec¬ 
tion by or disclosure to attorneys of the 
Department of Justice < including United 
8tates attorneys) or of another Federal 
agency (as defined In section 6103(b) (9)) 
personally and directly engaged in. and 
for their necessary use in. preparation 
for any administrative or judicial pro¬ 
ceeding (or their necessary use in an in¬ 
vestigation which may result In such a 
proceeding) pertaining to enforcement 
of a specifically designated Federal 
criminal statute not involving or related 
to tax administration to which the 
United States or such agency is or may 
be a party. 

(b) Disclosure of returns and return 
information (including taxpayer return 
information) by attorneys of the Depart¬ 
ment of Justice or anotfier Federal 
agency. (1) Returns and return informa¬ 
tion (including taxpayer return informa¬ 
tion). as defined in section 6103<b) (1), 
(2*. and (3) of the Code, disclosed to 
attorneys of the Department of Justice 
or other Federal agency (as defined In 
section 6103(b) (9)) as provided by para¬ 
graph (a) of this section may be dis¬ 
closed by such attorneys to other persons. 
Including, but not limited to, persons 
described in paragraph (b)(2) of this 
section, but only to the extent necessary 
in connection with the proper prepara¬ 
tion for a proceeding (or in connection 
with an investigation which may result 
in such a proceeding) described In para¬ 
graph (a). Such disclosures may include, 
but are not limited to, disclosures where 
necessary— 

(1) To properly obtain the services of 
persons having special knowledge or 
technical skills (such as. but not limited 
to. handwriting analysis, photographic 
development, sound recording enhance¬ 
ment. or voice Identification); 

(ii) To properly Interview, consult, 
depose, or interrogate or otherwise ob¬ 
tain relevant information from, the tax¬ 
payer to whom such return or return 
information relates (or such taxpayer's 
legal representative) or any witness who 
may be called to give evidence in the 
proceeding; or 

(ill) To properly conduct negotiations 
concerning, or obtain authorization for. 
disposition of the proceeding, in whole 
or in part, or stipulations of fact in con¬ 
nection with the proceeding. 

Disclosure of a return or return infor¬ 
mation to a person other than the tax¬ 
payer to whom such return or return 
information relates or such taxpayer's 
legal representative to properly accom¬ 
plish any purpose or activity described 
In this paragraph should be made, how¬ 
ever, only if such purpose or activity 
cannot otherwise properly be accom¬ 
plished without making such disclosure. 

(2) Among those persons to whom re¬ 
turns and return Information may be 
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disclosed by attorneys of the Depart¬ 
ment of Justice or other Federal agency 
its provided by paragraph <b) (1) of this 
section arc— 

(I) Other officers and employees (in¬ 
cluding attorneys) of the Department of 
Justice (Including an office, board, divi¬ 
sion. or bureau of such department, such 
as the Federal Bureau of Investigation 
or the Drug Enforcement Administra¬ 
tion) or other Federal agency described 
In paragraph <b> (1) of this section, such 
as clerical personnel (for example, sec¬ 
retaries, stenographers, docket and file 
room clerks, and mail room employees) 
and supervisory personnel (for exam¬ 
ple, In the case of the Department of 
Justice, Section Chiefs, Deputy Assist¬ 
ant Attorneys General. Assistant Attor¬ 
neys General, the Deputy Attorney Gen¬ 
eral. the Attorney Ocneral. and super¬ 
visory personnel of the Federal Bureau 
of Investigation or the Drug Enforce¬ 
ment Administration); 

<!i> Officers and employees of another 
Federal agency (as defined in section 
6103(b)(9)) working under the direc¬ 
tion and control of such attorneys of 
the Department of Justice or other Fed¬ 
eral agency described in paragraph <b) 
(1) of this section; and 

(ill) Court reporters. 

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it is 
found impracticable to issue it with no¬ 
tice and public procedure thereon under 
subsection ib> of section 553 of title 5 
of the United States Code or subject to 
the effective date limitation of subsection 
(d) of that section. 

(This Treasury decUion Is issued under 
the authority contained in flections 6103(q) 
and 7006 of the Internal Revenue Code of 
1054 ( 90 Stot. 1685, 68A 8tat 917; 36 UJB.C. 
6103<q). 7905).) 

Donald C. Alexander. 

Commissioner of 
Internal Reven ue. 

Approved: January 19.1977. 

Charles M. Walker. 

Assistant Secretary of 
the Treasury. 

|FR Doc.77-2366 Filed 1-19-77:4:51 pm] 

Title 28— Judicial Administration 
CHAPTER I—DEPARTMENT OF JUSTICE 

I Order No 673-771 

PART 0—ORGANIZATION OF THE 
DEPARTMENT OF JUSTICE 

Subpart B—Office of the Attorney General 

Administration or the Federal Justice 
Research Program 

This order amends the functions of 
the Office of Policy and Planning by as¬ 
signing to it responsibility for the ad¬ 
ministration of the Federal Justice Re¬ 
search Program. 

By virtue of the authority vested in 
me by 28 U.S.C. 509. 510, and 5 UB.C. 
301. 8ubpart B of Part 0 of Chapter I 
of Title 28. Code of Federal Regulations, 
is amended as follows: 


1. Paragraph <d> of $ 0.6 is redesig¬ 
nated paragraph (e). 

2. A new paragraph <d> of 9 0.6 is in¬ 
serted immediately after paragraph (c), 
to read os follows: 

§ 0.6 Office of Policy and Planning. 

• • • • • 

(d) Administer the Federal Justice 
Research Program, a departmental pro¬ 
gram for the conduct, by contract or 
otherwise, of research bearing upon fed¬ 
eral civil and criminal justice. 

Dated: January 14. 1977. 

Edward H. Levi, 
Attorney General . 
|FR Doc.77 2192 Filed 1-24-77:8:46 am) 


Title 29—Labor 

CHAPTER V—WAGE AND HOUR DIVISION, 
DEPARTMENT OF LABOR 

PART 657—TOBACCO MANUFACTURES 
INDUSTRY IN PUERTO RICO 

Wage Order 

Pursuant to sections 5. 6. and 8 of 
the Fair Labor Standards Act of 1938 
(52 Stat 1062, 1064, as amended (29 
UJ3.C. 205, 206. 208> >, including the Fair 
Labor Standards Amendments of 1974 
(Pub. L. 93-259; 88 Stat. 55), and Reor¬ 
ganization Plan No. 6 of 1950 (3 CFR 
1949-53 Comp., p. 1004). and by means 
of Administrative Order No. 647 (41 FR 
40254), the Serctary of Labor appointed 
and convened Industry Committee No. 
137 for Tobacco Manufactures Industry, 
referred to the Committee the question 
of the minimum rate or rates of wages 
to be paid under section 6 of the Act to 
such employees, and gave notice of a 
hearing to be held by the Committee. 

Subsequent to an investigation and a 
hearing conducted pursuant to the no¬ 
tice. the Committee has filed with the 
Administrator of the Wage and Hour 
Division of the Department of Labor a 
report containing its finding of fact and 
recommendations with respect to the 
matters referred to It. 

Accordingly, as authorized and re¬ 
quired by section 8 of the Fair Labor 
Standards Act of 1938. Reorganisation 
Plan No. 6 of 1950, and 29 CFR 511.18, 
the recommendations of Industry Com¬ 
mittee 137 are hereby published, amend¬ 
ing 95 657.2 (a) (1), (a>(2). (a)(3). and 
(a)(5) of Part 657. Title 29. Code of Fed¬ 
eral Regulations. The other wage rates 
have heretofore reached the mainland 
rates and are continued. 

As amended 9 657.2 reads as follows: 
§ 657.2 Wage rnlc*. 

• • • • • 

(a) Pre-1961 coverage classifications. 

• • • 

(1) Filler tobacco processing classifi¬ 
cation. (1) The minimum wage for this 
classification is $1.56 an hour through 
April 30, 1977. Under section 6(c) of the 
Act. the rate is increased $.15 on May 1. 
1977, and an additional $.15 on May 1 of 
each succeeding year until the mainland 
rate is reached. 


(2) Wrapper type tobacco processing 
classification. <i) 'Hie minimum wage 
for this classification is $1.85 an hour 
through April 30, 1977. Under section 
6(c) of the Act. the rate is increased $.15 
on May 1, 1977, and an additional S-15 
on May 1 of each succeeding year until 
the mainland rate is reached. 


(3) Machine threshing , other opera¬ 
tions classification . (i) The minimum 
rate for this classification is $2.07 an 
hour through April 30. 1977. Under sec¬ 
tion 6(c) of the Act, the rate is increased 
$.15 on May 1, 1977, and an additional 
$.15 on May l of each succeeding year 
until the mainland rate is reached. 


(5) Other products and activities clas¬ 
sification . (i) The minimum rate for this 
classification is $2.13 an hour through 
April 30, 1977. Under section 6<c) of the 
Act, the rate is increased $.15 on May 
1. 1977, and an additional $.15 on May 
1 of each succeeding year until the main¬ 
land rate is reached. 


(Secs. 5. 6, 8, 52 Stat. 1062 and 1064. u 
amended (29 UAC. 206. 206. 208).) 

Effective date: The effective' date of 
these amendments is February 10. 1977. 

Signed at Washington. D.C., on this 
14th day of January 1977. 

Ronald J. James, 
Administrator . Wage and Hour 
Division , United States De¬ 
partment of Labor , 

I HR Doc.77-2136 Filed l-24 77;8:45 am| 


CHAPTER XXVI—PENSION BENEFIT 
GUARANTY CORPORATION 

PART 2608—-INTERIM REGULATION ON 
ALLOCATION OF ASSETS 

Amendment to Allow Subclasses 

Correction 

In FR Doc. 77-1132 appearing on page 
2677 in the issue of Thursday. Janu¬ 
ary 13, 1977 on page 2678. 1st column, 
the 2nd paragraph, beginning with the 
amendatory language, the document 
should be corrected to read as follows 
In consideration of the foregoing part 
2608 of Chapter XXVI, Title 29, is 
amended as follows: 

1. Sections 2608.7<b) (1 Ml) <C> and 
(b)(2)(I)(A) are revised to read: 

§ 2(>08.7 Priority category 2 brnrfiu. 


(b) * * * 
< 1 > • * * 
(!)••• 


<C) Interest, if any, on the sum of 
the amounts determined under para¬ 
graphs (b)(1) (1) (A) and <B) of this 
section compounded annually at the ap¬ 
plicable rate under section 204(c)(2) 
(C) (ill) of the Act. from the beginning 
of the first plan year to which section 
204(c) of the Act applies to the earlier 
of the participant's retirement date or 
the date of plan termination. 
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( 2 ) • • • 

(!>••• 

(A) Add accumulated employee con¬ 
tributions computed under paragraph 
<b> (1> or this section and Interest at the 
applicable rate on such contributions 
under section 204(c) (2) (CMili) of the 
Act from the date of plAn termination to 
the date on which the participant would 
‘ attain normal retirement age. 

2. 8ect!on 2603.10<a> Is revised to 
read: 

§ 2608.10 Priority category 5 brnefiti. 

*a> Priority category 5 benefits consist 
of all nonforfeitable benefits payable 
with respect to a participant in a plan, 
other than benefits derived from volun¬ 
tary employee contributions assigned to 
priority category 1 and all benefits as¬ 
signed to priority categories 2, 3 or 4. The 
only benefits payable as annuities con¬ 
tained in tills section are those benefits 
payable os annuities to which a partici¬ 
pant is entitled under $ 2605.5 of tnts 
chapter. 


Title 30—Mineral Resources 

CHAPTER II—GEOLOGICAL SURVEY, 
DEPARTMENT OF THE INTERIOR 

PART 211—COAL MINING 
OPERATING REGULATIONS 

Surface Management; Final Regulations 

On December 6. 1976. the Department 
of the Interior proposed several cha nges 
in the regulations contained in 30 CFR 
Part 211 as part of its efforts to comply 
with the requirements of the Federal 
Coal Leasing Amendments Act of 1975, 
90 Stat. 1083. The proposed changes were 
published in 41 FR 53360 (1976). This 
rulemaking adopts final changes based 
on that proposed rulemaking. The 
changes from the original proposal are 
explained in a related rulemaking that 
amends Title 43 CFR. That rulemaking is 
published today In the Federal Register 
at page 4442. This rulemaking notice 
also contains s evera l changes in the reg¬ 
ulations in 30 CFR Part 211 that were 
not previously proposed The changes are 
minor and are made to clarify existing 
requirements or to conform the language 
of minor provisions of the regulations to 
the intent of the drafters. The Depart¬ 
ment believes it Is unnecessary to pub¬ 
lish these changes as proposed rulemak¬ 
ing because they are minor, do not 
change existing right or Impose new re¬ 
quirements. Comments on these latter 
changes may be directed to the Director, 
UB. Geological Survey. The National 
Center. Res ton. Virginia. 22092. Appro¬ 
priate action will be token on any com¬ 
ments. 

Under the authority granted to the 
Secretary of the Interior. Title 30 CFR 
Part 211 is amended to read as follows: 
S 211.1 [Amrnded] 

1. The thirteenth line of 30 CFR 2U.I 
<b> is amended by the insertion of "eco- 
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notnic” between "maximum" and "re¬ 
covery." 

g211.2 l Amended] 

2. 30 CFR 211.2(r) is amended as fol¬ 
lows: 

(r) Lessee means any person or per¬ 
sons, partnership, association, corpora¬ 
tion, public body, or governmental entity 
to whom a coal lease is issued, subject 
to the regulations in this Port, or an 
assignee of such & lease under an ap¬ 
proved assignment. 

3. 30 CFR 211.2(s) is amended by the 
substitution of a comma for the period 
at the end and the addition of the fol¬ 
lowing: "or any person, association, cor¬ 
poration. public body, or governmental 
entity to whom an exploration license 
is issued pursuant to section 201(b) of 
Title 30 of the United States Code." 

§211.10 (Amended] 

4. The first sentence In 30 CFR 211.- 
10(a)(1) is amended to read as follows: 

(a) General. (1) Before conducting 
any*operation on leased, permitted, or 
licensed land other than casual use. the 
operator shall submit to the Mining 
Supervisor, and obtain his approval of 
an exploration or mining plan; on any 
lease issued or readjusted after August 
4 , 1976, the first mining plan shall be 
submitted to the Mining Supervisor not 
later than three years after the effective 
date of the lease or three years after the 
date of readjustment, whichever is later. 

5. 30 CFR 211 10(c) (6) is amended to 
read as follows: 

(11) The method of mining, including 
mining sequence and proposed produc¬ 
tion rate; the plan for any lease issued 
or readjusted after August 4, 1976, must 
provide for the mining of all the reserves 
of the logical mining unit of which the 
lease is a part in a period of not more 
than forty years; that period shall begin 
on the date of approval of the first min¬ 
ing plan for that logical mining unit. 

6. 30 CFR 1211.10(d)(1) is amended 
by adding a sentence after the last sen¬ 
tence of that paragraph which says: 
•Where the land involved in the mining 
plan is under the surface jurisdiction of 
an agency other than the Department of 
the Interior, that other agency must con¬ 
sent to the terms of the approval of the 
mining plan." 

§211.40 (Amended ] 

7. Title 30 CFR 1211.40(a) (12) is 
amended by adding a new subsection (ill) 
to read as follows: 

(ill) For the purpose of paragraph (a) 
(12<i> hereof, "access roads" shall not in¬ 
clude temporary roads constructed with¬ 
in a working pit for the purpose of use 
by equipment and personnel for access 
to the coal being mined. 

§211.5 l Amended 1 

8. Title 30 CFR ft 211.5(c) (1) (l) is 
amended to read as follows: 

<i> Approval of a new mining plan, 
or any major modification thereof, and 
approval of any modification to a pre¬ 
viously approved mining or exploration 
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plan which contains a request for a vari¬ 
ance pursuant to 1211.74 hereof. 

Dated: January 19.1977. 

Thomas 8. Klsppe, 
Secretary of the Interior. 

(PR Doc.77-2257 Filed 1-24-77:8:45 am| 


Title 43—Public Lands: Interior 

CHAPTER II—BUREAU OF LAND MANAGE¬ 
MENT, DEPARTMENT OF THE INTERIOR 

SUBCHAPTER C—MINERALS MANAGEMENT 

(3000) 

PART 3040—ENVIRONMENTAL AND 
SAFETY 

Subpart 3041—Surface Management 

This rulemaking adopts as final two 
conforming changes to Title 43 CFR Sub- 
part 3040. The first of the changes is 
directly related to actions that the De¬ 
partment of the Interior has taken under 
30 CFR 211.75(a). Under that section, 
the Department may. under certain cir¬ 
cumstances adopt the requirements of 
a state's reclamation law as Federal. The 
Department has taken this action In 
Wyoming. 41 FR 53793. and proposed to 
do so in Montana. 41 FR 39036. The 
amendment made In this rulemaking 
codifies the Department’s st ated position 
that the reouirements of 43 CFR suboart 
3041 are effected by adoption of State 
law as Federal law. The second amend¬ 
ment In this rulemaking clarifies that 
the definition of access roads in 43 CFR 
8 3041.2-2(f) (12) does not Include tem¬ 
porary roads indhe mining pit. The De¬ 
portment has already made a similar 
amendment to the reaulrement on this 
point in 30 CFR 211.40fa) (12>. The De¬ 
partment has not published either of 
these regulations as proposed rulemaking 
because it has concluded that publication 
as a proposed rule is unnecessary because 
of the minor nature of these changes. 
Comments on these changes mav be filed 
with the Director. Bureau of Land Man¬ 
agement. (210). Washington. D.C. 20240, 
and the Department will take appro¬ 
priate action on any comments. 

Under the authority granted to the 
Secretary of the Interior. Subpart 3041 
of Title 43 CFR is amended to read as 
follows: 

• ••pa 

1. Title 43 CFR ft 3041.2-2(0 is amend¬ 
ed by adding after "subpart" and before 

the following, "except os otherwise 
provided bv the action of the Secretary 
under 30 CFR § 211.75(a)." 

2. Title 43 CFR 13041.2-2(0(12). is 
amended by adding a new paragraph (f) 
(12)(ill), os follows: 

§ 3011.2-2 Obligation* and Mandards of 

pcrfortnincf. 

• • • • • 

(O • • • 

( 12 ) • • • 

(ill) For the purpose of paragraph 
(f) (12) (i) of this section, "access roads" 
shall not include temporary roads con¬ 
structed within a working pit for the pur- 
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poee of use by equipment and personnel 
for access to the cool being mined. 

Dated: January 19. 1977. 

Thomas S. Kleppe. 

Secretary . 

Department of the Interior. 
(FR Doc 77-2259 Filed 1-24-77:8:45 ami 


COMPETITIVE COAL LEASING SURFACE 
MINING REGULATIONS: COAL 

Final Regulations 

This rulemaking notice discusses and 
adopts as Anal rules proposals that were 
made in three separate rulemaking 
notices; (1) proposed revisions to the 
Energy Minerals Activity Recommenda¬ 
tion System (EMARS), 41 FR 47258; 
proposed revisions to miscellaneous regu¬ 
lations. 41 FR 48124; and proposed re¬ 
visions to surface management coal min¬ 
ing operating regulations. 41 FR 53360. 
Each of these proposals was made to en¬ 
sure that the Department of the Interi¬ 
or's coal leasing and management regu¬ 
lations conformed to the requirements of 
the Federal Coal Leasing Amendments 
Act of 1975 <FCLAA). 90 Stat. 1083, Be¬ 
cause these three sets of proposed regu¬ 
lations are closely related, the Depart¬ 
ment is publishing the Anal rulemaking 
for each In this consolidated proceeding. 

The Department has fully considered 
all of the comments that were received 
during the comment periods for these 
regulations, and has considered to the 
extent possible comments received after 
that time. This notice discusses those 
comments that the Department feels are 
of the greatest public interest. The De¬ 
partment has made several changes in 
the proposed regulations in response to 
the comments that were received. The 
notice discusses most of these important 
changes. These changes have also forced 
the Department to renumber the pro¬ 
posed regulations. Consequently, the sec¬ 
tion numbers in this rulemaking may not 
correspond to those in the proposals. 

Discussion or Chances and Comments 

1. Confusion Over the Relationship 
Between EMARS and the Surface Man - 
agement Regulations in 43 CFR P.art 
3040. Although the Department intended 
that EMARS should contain the major 
661 of requirements for compe titive coal 
leasing, the regulations in 43 CFR Part 
3040 also have contained language that is 
related to leasing procedures. The final 
rulemaking clarifies the role of both sets 
of regulations by removing all leasing as¬ 
pects of Part 3040 and, where necessary, 
placing the appropriate language In the 
EMARS subpart, 3525. Part 3040 retains 
its intended function of establishing 
standards and procedures for the surface 
management of future and existing fed¬ 
eral cool leases. To ensure that the 
changes made in Part 3040 are under¬ 
stood. this rulemaking notice reprints 
tliat entire subpart as revised. The 
changes made In Part. 3040 are not sub¬ 
stantive changes and do not affect or 
change the standards or procedures that 
will be used. Although this revision of 
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Part 3040 was not included In the earlier 
proposals, the Department has concluded 
that it is unnecessary to publish them as 
proposed rulemaking because they make 
no changes in the prior standards and 
are essentially a recodification of the 
existing regulations. The public is en¬ 
couraged to bring to the attention of the 
Department any deficiencies in the 
changes. If further amendments are re¬ 
quired. the Department will make the 
necessary changes at an appropriate 
time. 

The major change in subpart 3041 is 
the removal of the section on lease ap¬ 
plications. The EMARS regulations, in 
section 3525.9. now list the exclusive re¬ 
quirements for coal lease applications. A 
person who wishes to (lie an application 
for a competitive coal lease will have to 
comply with this section The applica¬ 
tion procedures In other parts of 43 CFR 
Part 3500. such as 4 3521.2-2, do not ap¬ 
ply to competitive coal leasing. The pro¬ 
cedures in subpart 3525 do apply. The re¬ 
vised application procedures also make 
explicit what was implicit in previous 
regulations: the Department will only 
accept competitive lease applications for 
«hort-term competitive lease sales. Sec¬ 
tion 3525 of the final regulations restates 
the short-term leasing criteria that the 
Department adopted in May 1973, and 
that Secretary Kleppe reaffirmed his 
policy statement in January 1976. The 
criteria require that the coal to be leased 
will be used to maintain an existing 
operation or be used as a reserve for pro¬ 
duction in the near future for a new 
mine. Under the second standard, opera¬ 
tion must be scheduled to commence 
within 3 years, and delivery of the 
coal must be expected to commence in 5 
years. Short-term leases will be issued in 
compliance with all of the EMARS pro¬ 
cedures except for nominations and the 
coal lease schedule. Except for those 
situations, the Department, under 
EMARS. will rely on nominations (and 
competitive coal lease applications on 
file) to indicate the need for additional 
coal leasing. To help ensure that nomi¬ 
nations will be requested with sufficient 
frequency, the final regulations specifi¬ 
cally authorize any person to ask for a 
call for nominations. This request is In¬ 
formational only, and docs not trigger 
any Bureau action. 

One other change was made in the 
regulations in Part 3040. Existing 3040 
regulations refer to “leases, permits or 
licenses.’* Since Congress repealed the 
Department's authority to issue pros¬ 
pecting permits. the references 
throughout that part to permits have 
been deleted. (The references in Part 
211 have been retained since they deal 
with po6t-issuance matters.) 

2. Clarification of EIS Requirements. 
One comment requested the Department 
to clarify whether under EMARS. the 
Department would prepare an EIS on 
both a coal lease and a mining plan. The 
Department has been preparing Impact 
statements when it proposes to approve 
mining plans that will significantly af¬ 
fect the environment. However, all of 
the mining plans to date cover leases for 


which no EIS was done prior to lease 
issuance. Where the Department has 
prepared an impact statement prior to 
lease issuance, it does not expect It will 
have to do a second statement at the 
mine plan stage since the impacts of 
mining will have been adequately con¬ 
sidered in the leasing EIS. 

3. Special Leasing Opportunities. The 
preamble to the draft regulations stated 
that the Department would choose a 
reasonable number of tracts for special 
leasing opportunities on an ad hoc basis. 
Comments on this proposal were gener¬ 
ally favorable, and the final regulations 
retain this flexibility. The proposed reg¬ 
ulations had a requirement that the De¬ 
partment would hold a special leasing 
opportunity sale only if a public body 
nominated tracts in a state. Because 
the Department wishes to promote this 
anti-monopoly aspect of EMARS sys¬ 
tem. the nomination requirement has 
been eliminated. The Department will 
consider timely post-nomination re¬ 
quests for special leasing opportunities 
to the extent that it is feasible. The De¬ 
partment urges public bodies to partici¬ 
pate extensively in the nomination proc¬ 
ess since it is the major way the Depart¬ 
ment receives information on the need 
for federal coal leasing. 

Several comments inquired w r hether a 
public body which has or will engage In 
a joint venture with a private company 
qualifies for the special leasing oppor¬ 
tunity. Each situation will require sep¬ 
arate analysis. In general, arrange¬ 
ments of that type will be satisfactory 
if there is no attempt to circumvent the 
obligation to use the federal coal for the 
benefit of the members of the public 
body. For example, a public body would 
not be disqualified from participating In 
a special leasing opportunity if it intend¬ 
ed to bum the coal from a federal lease 
in a plant controlled by a private corpo¬ 
ration if the power delivered to the pub¬ 
lic body w r as essentially equivalent to the 
cool it supplied to the power plant. 

A comment by a cool association sug¬ 
gests that where both public bodies and 
others nominate a tract, public bodies 
should have to bid against private bodies 
and that ”(tlhe special leasing oppor¬ 
tunity would derive from the fact that 
if a public body were willing to pay 
more than the highest bid made by a 
private company, the public entity would 
be allowed to lease the tract.” This sug¬ 
gestion would negate totally the leasing 
preference granted in the Act and has 
been rejected. Some of the comments 
suggested that the d efinit ion of public 
bodies proposed in 43 CFR 3500.0-5 was 
too broad, others that it w*as too narrow. 
The Department has reviewed the legis¬ 
lative history of the Act and has con¬ 
cluded that although the term “public 
bodies” was directed primarily at rural 
electric cooperatives and other con¬ 
sumer-controlled utilities, it is broad 
enough to encompass a broad range of 
non-profit organizations. The final reg¬ 
ulations have been amended by adding 
general language to include organiza¬ 
tions similar to the ones actually named 
In section 3500.0-5. 
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Finally, one comment expressed con¬ 
cern whether public bodies could bid In 
regular lease sales. The clear answer to 
that question Is that they may bid in 
both special and regular sales. 

4. Disqualification of Holder of Federal 
Leases for 10 Years. Section 3525. 3, as 
proposed, codifies the requirement in the 
FCLAA that disqualifies certain holders 
of federal coal leases from participating 
in competitive lease sales. One comment 
correctly noted that the proposed regu¬ 
lation omitted the statutory exception 
for operations that are interrupted by 
strikes, the elements or casualties not 
attributable to the lessee, or where ad¬ 
vance royalittes are being paid. The final 
regulations correct this omission, and re¬ 
number the proposed section as 3525 4. 

5. Attorney General Consultation. Sev¬ 
eral comments suggested that due process 
and the FCLAA required the Department 
to hold a hearing prior to rejecting a 
coal lease on the basis of a determination 
by the Attorney General that the lease 
issuance would create a situation incon¬ 
sistent with the anti-trust laws. The De¬ 
partment does not agree and has not 
changed this requirement. The purpose 
of the hearing requirement in section 15 
of the FCLAA is to establish the proce¬ 
dures that will permit the Secretary to 
issue a lease despite an adverse recom¬ 
mendation by the Attorney General. The 
Secretary is not required to hold a hear¬ 
ing prior to rejecting a bid, In this and 
other situations, because the bidders do 
not have the type of Interest protected 
by the due process clause of the Consti¬ 
tution. Also, the Departments of Interior 
and Justice are still determining what 
information a bidder must submit, and 
consequently, the regulations remain 
general on that point. The regulations 
have been changed in one respect. The 
proposed regulation stated that the Sec¬ 
retary could not act until 30 days after 
he requested the advice of the Attorney 
General, but did not state whether the 
Attorney General’s failure to respond on 
time permitted the Secretary to issue the 
lease. The final regulations state that the 
Secretary may proceed with the issuance 
of a lease if the Attorney General does 
not respond to the request for an opinion 
in 30 days. Finally, the regulations clari¬ 
fy that the Department may offer a lease 
to the second high bidder if. for any 
reason, the high bidder is unable to re¬ 
ceive the lease. 

6. Deferment of Bonus Payment . Sev¬ 
eral of the comments suggested that the 
Department should defer the bonus pay¬ 
ments for a 10-year period. The Depart¬ 
ment has decided to retain the 5-year 
schedule, as proposed, because it feels it 
is a good balance between the need to 
promote competition by reducing front- 
end costs and the need to have sufficient 
holding costs to deter speculative hold¬ 
ings of leases. However, the final rules 
contain one change from the rule pro¬ 
posed on deferred payment sales. The 
proposed rule stated that at least 50 per 
cent of all sales would be on a deferred 
payment basis To maximize the oppor¬ 
tunity of small businesses to compete for 
federal coal leases, section 3525.7 of the 
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final regulations requires that all com¬ 
petitive lease sales be on a deferred pay¬ 
ment basis. 

7. Confidentiality of Information . 
Some of the comments requested that the 
Department omit the language in the 
proposed section 3525.10(f), and substi¬ 
tute the language in section 3520.1-2(f> 
of the regulations adopted on June 1. 
1976. 41 FR 22053. Both sections state 
how Information submitted* under the 
EMARS will be treated under the Free¬ 
dom of Information Act. The former sec¬ 
tion merely states that the Department 
will treat Information in accordance 
with the Freedom of Information Act 
The latter section states which specific 
type of information will be withheld 
from disclosure. The final regulations, 
section 3525,8<f>. retain the language In 
the October 28. 1976 proposal. There are 
two reasons for this decision. First, the 
Department is currently preparing and 
will publish shortly extensive Freedom of 
Information regulations for mineral in¬ 
formation. These regulations, if adopted, 
would permit the Department to adjudi¬ 
cate whether Information is subject to 
disclosure at the time of its submission. 
Second, the Department’s authority to 
withhold the Information specified in the 
June l. 1976. regulatioas has been chal¬ 
lenged in a Freedom of Information suit 
which is currently pending before the 
Department For both of these reasons, 
the Department prefers to leave Its reg¬ 
ulations in a general format 

8. Limitation of Overriding Royalties. 
One comment suggested that the De¬ 
partment institute limitations on over¬ 
riding royalties to limit speculation in 
federal coal leases. The Department has 
regulations on this topic that are found 
in 43 CFR ( 3503 3-2(c) (3) <i>. If the De¬ 
partment determines that the limitations 
In this section are inadequate to prevent 
speculation in federal cool leases, it may 
reduce the limits in the section. The final 
rulemaking does not change the require¬ 
ments of the existing regulations. 

9. Land-use Plans . Several comments 
requested additional clarification of the 
requirements for a land-use plan. Some 
of the comments also suggested that the 
Department’s Management Framework 
Plans were not plans which complied 
with the requirements of the Federal Coal 
Leasing Amendments Act. The Depart¬ 
ment has taken steps in these final regu¬ 
lations to clarify what minimum require¬ 
ments are necessary to have an adequate 
land-use plan. The Federal Coal Leasing 
Amendments Act does not explain what 
is meant by the term “comprehensive 
land-use plans.” Language in the legisla¬ 
tive history of the Act suggests that the 
definition of a comprehensive land-use 
plan should be taken from what was 
eventually passed as the Federal Land 
Policy and Management Act of 1976, 90 
Stat 2743, S. Rep. No. 94-296, 94th Cong.. 
1st Scss. 14 (1975). The Department Is 
required by that Act to use a land-use 
planning system that conforms to its re¬ 
quirements, Since the Deportment will 
use the same planning system for coal 
leasing as well as other activities, the 
Department has included in the EMARS 


4443 

regulations a list of the planning system 
requirements of the Federal Land Policy 
and Management Act. These are included 
In section 3525 of the final regulations. 

The Department reiterates its conclur 
sion that the Department’s existing plan¬ 
ning processes meet the requirements of 
both the Federal Coal Leasing Amend¬ 
ments Act and the Federal Land Policy 
and Management Act. The legislative his¬ 
tory of both Acts confirms that Congress 
was both aware of and satisfied with the 
Department’s planning system. 122 Cong. 
Rec. E. 3667 (daily ed. June 29. 1976): 
H. Rep. No. 94-1163. 94th Cong.. 2d Sess. 
5 (1976). The only real changes that will 
be required in the Department’s planning 
system are the addition of specific figures 
on underground and surface coal deposits 
and a more formalized public participa¬ 
tion process. The Department will also 
propose for adoption as formal regula¬ 
tions, the procedures and requirements of 
Its planning system. The Department Is 
now preparing proposed land-use plan¬ 
ning regulations. These final regulations 
drop the reference to the Management 
Framework plans, and instead refer to a 
land-use planning system. 

10. Hearings and Meetings. Several 
comments criticized the Department’s 
proposed EMARS regulations for their 
failure to comply with the hearing re¬ 
quirements of the Federal Coal Leasing 
Amendments Act. In particular, criticism 
was directed at the use of the term 
“meeting” to describe the opportunity for 
public input prior to the adoption of a 
land-use plan. Traditionally, the Depart¬ 
ment has used the term “hearing” to 
denote a proceeding conducted by an 
Administrative Law Judge, and the term 
“meeting" to denote a proceeding that is 
conducted by other employees Despite 
the Department's past practice, the final 
regulations do call for a “hearing” before 
a land-use plan is adopted if one Is re¬ 
quested The regulations go on to define 
the requirements of a hearing. Only two 
requirements are present. First, the De¬ 
partment (or the other agency which 
prepares a land-use plan) must allow 
the orderly presentation of testimony by 
those who wish to do so. Second. If a re¬ 
quest is made in advance of the hearing, 
a complete transcript of the hearing 
must be made. The hearing described by 
the regulations is not a formal adversary 
proceeding that requires findings of fact 
or a recommended decision and does not 
have to be conducted by an Administra¬ 
tive Law Judge. Its sole function is to 
ensure that the agency which prepares 
the plan has given the public an adequate 
opportunity to comment on the proposed 
action. The regulations explicitly exempt 
from this more formal hearing proce¬ 
dure land-use plans which were adopted 
prior to the enactment of the Federal 
Coal Leasing Amendments Act if the 
public had an adequate opportunity to 
comment on the adoption of the plan. 

The final regulations also clarify the 
requirements of the hearing that is to be 
conducted on the proposed lease tracts 
prior to a final decision. Under the final 
regulations, this hearing will be con¬ 
ducted on the record, and held after the 
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environmental analysis process has been 
completed, after the technical examina¬ 
tion has been completed, but before the 
Bureau of Land Management has made 
recommendations on a proposed coal 
lease schedule to the Secretary. The 
regulations do not require the use of an 
Administrative Law Judge, although one 
may be used. 

11. Lease modifications. A request was 
made that I 3524 2-1 <a). which provides 
that the modification of a lease by add¬ 
ing contiguous coal deposits shall not ex¬ 
ceed 160 acres or the same number of 
acres as that in the original lease, be 
modified bv adding the words “which¬ 
ever is less.** This suggestion was adopted 
to clarify the intent of the section. 

The proposed regulations did not re- 
ouirc that a lease modification change 
the terms at the original lease and a 
suggestion was made to modify I 3524.2- 
Kc) to provide that the Secretary pre¬ 
scribe terms and conditions applicable to 
all the acreage in a modified lease. The 
Department has revised the section to 
make that requirement mandatory. The 
language of section 13 of the Federal 
Coal Lease Amendments Act states that 
the modified lease < the original lease plus 
the added acreage) must have lease 
terms consistent with the Act. 

12. Use of Rentals as a set-off against 
royalties. Prior to the enactment of the 
Federal Coal Leasing Amendments Act. 
the Mineral Leasing Act and the Depart¬ 
ment's regulations required rentals to be 
credited against royalties that were owed 
for that year. The Federal Coal Leasing 
Amendments Act repealed that auth ority 
and the final regulations, in 43 CFR 
3503.3-1 reflect that loss of authority. 
The Department will continue to allow 
holders of leases issued before August 4, 
1976. to retain this offset until their 
leases are readjusted. 

13. Preliminary Plans. The revised 
regulations also clarify that the require¬ 
ment to submit a preliminary plan is 
limited to those who file an application 
for a lease. Nominators are not required 
to submit a preliminary plan. The infor¬ 
mation required by a preliminary plan 
is a good guide, however, to the type of 
information that the Bureau desires to 
receive under the nomination process. 

14. Nominations. The final regulations 
retain the one-tier nomination system 
that was adopted in the June 1.1976, reg¬ 
ulations even though the response to the 
one-tier system has not been entirely 
favorable The onc-tler system, which 
was instituted at the reoucst of the West¬ 
ern Governor's Regional Energy Policy 
Organization, does give the public op¬ 
portunity to comment on the industry 
nominations after the nominations proc¬ 
ess has been held. This opportuntiy 
comes at the public meeting that will be 
held after the nominations are received 
<which may be combined with the hear¬ 
ing on adoption of a land-use plan) but 
before the Department chooses proposed 
coal lease tracts for environmental anal¬ 
ysis. This Is now included in 43 CFR 
3525 9(1). The public may also comment 
on the nominations through the normal 


land-use planning process, and at the 
hearings on environmental impact state¬ 
ments. and at the final hearing prior to 
the Secretary’s decision whether to adopt 
a coal lease schedule. The Department 
has concluded that because these oppor¬ 
tunities arc available, the one-tier system 
Is satisfactory. 

15. Reasonable Prices. One comment 
asserted that the Department was not 
fulfilling its responsibility under section 
30 of the Mineral Leasing Act to ensure 
that coal from federal leases was sold 
at reasonable prices. As the comment 
noted, the Department has reserved in 
its leases the right to take adequate 
measures to ensure the sale of coal from 
federal coal leases at reasonable prices. 
The Department believes this protects 
the public interest, sufficiently for the 
present, 

16. Notice of availability of Exploration 
Plans. The December 6. 1976, notice pro¬ 
posed that the notice of availability pro¬ 
cedures in 30 CFR 8 211.5 apply to ex¬ 
ploration plans. Several adverse com¬ 
ments were received on this point, and 
the final rulemaking omits this require¬ 
ment because the Department has con¬ 
cluded that the procedures of the section 
are not appropriate for exploration 
plans. 

17. Fair Market Value Determinations. 
Comments received on the October pro¬ 
posed EMARS regulations included re¬ 
quests for more information on proce¬ 
dures for fair market value determina¬ 
tions. The long-standing method for de¬ 
termination of resource value in sales or 
leasing of onshore minerals is compara¬ 
tive sales. Under the comparative sales 
approach, the value of the property up 
for lease is inferred from recent sales 
of similar properties In the same area. 
Due to the long pause in Federal coal 
leasing and to the dominance of Fed¬ 
eral coal in many areas, there have not 
been enough recent sales to allow use 
of the comparative sales method at least 
In the initial coal lease sales. To supple¬ 
ment the comparative sales method, the 
Department is currently developing at 
the Geological Survey a discounted cash 
flow (DCF) model for estimating the 
value of coal offered for lease. Using 
projections of future coal prices and esti¬ 
mates of coal production co*i*. the value 
of a coal tract can be estimated. The 
method would employ probabilistic tech¬ 
niques to take account of coal price 
uncertainties. This method of estimat¬ 
ing coal resource value Is similar to the 
Monte Carlo techniques now used for 
OCS resource value estimation. 

The coal DCF model now under de¬ 
velopment is being tested in prototype 
situations and in short-term criteria 
lease sales. Because the best method for 
fair market value determination is still 
being examined, it is inappropriate at 
this time to moke commitments to any 
particular method, and the final regula¬ 
tions arc general on this point. 

18. Intertract Competition. Two com¬ 
mented stated their concern that inter¬ 
tract competition was authorized but no 
explanation was given as to how it would 
work. Intertract competition Is a method 


of competitive bidding that can be em¬ 
ployed where there is more federal coal 
acceptable for development in a sale area 
than the government has determined is 
suitable for lease in a given lease sale. 
Under intertract competition, bidders 
will be requested to submit bids on the 
tracts acceptable for development, but 
bids will be accepted only for tracts with 
the relative highest bids (a per ton 
basis), such that the total of leased coal 
equals the government’s lease sale target 
The purposes of intertract competition 
are to maintain strong bigglng competi¬ 
tion in western coal areas with highly 
fragmented coal and surface ownership 
and to determine which tracts will be 
leased to the basis of the size of industry 
bids. Although it is under active con¬ 
sideration for use in suitable circum¬ 
stances. no determination has been made 
by the Department to employ intertract 
competition. Before a lease sale would be 
conducted under intertract competition, 
the Department would issue a full set of 
procedures and groundrules Under the 
authority delegated to the Secretary of 
the Interior, Titles 30 * and 43 CFR arc 
amended as follows: 

PART 3040—ENVIRONMENT AND 
SAFETY 

1. Subpart 3041. in Title 43, Part 3040 
is revised as follows: 

Subpftrt 3041—Environment and Safety 
Sac 

3041.0-1 Pupoae. 

3041.0-2 I Reserv ed 1 
9041.0-3 Authorities. 

3041.0-4 Responsibilities. 

3041.0-6 Applicability. 

3041.0-6 Definitions. 

3041.0-7 Uae of aurfaoc. 

3041 1 (ReeervedI 

3041.1- 1 (Reserved] 

3041.1- 2 (Reserved | 

340U Technical examlnatlnn/environ- 
mental analysis. 

3041.2- 1 Technical examination environ¬ 

mental analysis report. 

3041.2- 2 Obligations and standards of per¬ 

formance. 

9041.3 Compliance or performance bond. 

3041.4 Procedures and public participa¬ 

tion 

9041.5 Completion of operations and 

abandonment 

3041.6 Reports. 

9041 7 Notice of non compliance: Revoca¬ 
tion. 

9041 8 Variances. 

8 30-11,0-1 Purpose. 

(a) The purpose of this subpart is to 
establish rules and regulations to be fol¬ 
lowed in the management of the feder¬ 
ally-owned coal estate consistent with 
the policies, goals, and objectives estab¬ 
lished by the Acts cited in 9 3041.0-3 of 
this Subpart, regardless of surface own¬ 
ership. to ensure effective and reason¬ 
able regulation of surface coal mining 
operations in accordance with the re¬ 
quirements hereof, as an appropriate and 
necessary means to minimire so far as 
practicable the adverse social, economic 


1 The amendment* to 90 CFR relating to 
this rulemaking can be found in PR Doc. 
77-2257. at page 4441 of this issue of the 

Pxdckal Raman* 
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and environmental effects of such oper¬ 
ations. 

§ 3041.0-2 [Kr*t r>rd] 

§3041.0—3 Authorities. 

The regulations contained in this Sub- 
part are Issued pursuant to the Mineral 
Leasing Act of February 25. 1920. a s 
amended <30 U-S.C. 181-287), and the 
Mineral Leasing Act for Acquired Lands 
(30 U.S.C. 351-359). and in accordance 
with the policies set forth in the National 
Environmental Policy Act of 1969. as 
amended. (42 U.S.C 4321-47). Regula¬ 
tions governing the issuance of Federal 
coal leases and licenses are found in 43 
CFR 3500 of this Chapter. Regulations 
governing operations conducted on lands 
.subject to lease, permit, or license arc 
found in 30 CFR 211. Regulations setting 
forth the general and basic policies for 
disposal and management of the public 
lands are found in 43 CFR 1725 of this 
Chapter. 

§ 3041.0—4 Rr*pomibiltlir*. 

(a) The Bureau of Land Management 
BLM) exercises at the Bureau level the 
Secretary’s discretionary authority to 
determine whether or not mineral leases 
and licenses a rc to be issued In accord¬ 
ance with 43 CFR Part 3500. The BLM 
is responsible for issuing coal leases and 
licenses, and is the office of record in 
mineral leasing matters. 

<b) The Geological Survey <G8> ex¬ 
ercises the Secretary's authority regard¬ 
ing operations conducted within the area 
of operations by permittees, lessees, mad 
licensees and determines the action to 
be taken by them from the standpoint of 
the development, conservation, and man¬ 
agement of mineral resources under the 
jurisdiction of the Department. The Geo¬ 
logical 8urvey is responsible for ull geo¬ 
logic. engineering, and economic value 
determinations for the Department’s 
mineral leasing program. These deter¬ 
minations include: the mineral charac¬ 
teristics of lease and permit areas; par¬ 
celing; appropriate resource evaluation; 
reserves; investments, diligent develop¬ 
ment, and minimum production require¬ 
ments; and all other terms and condi¬ 
tions relating to mineral operations 
under leases and licenses. 

(c) The BLM or other Federal surface 
managing agency. In consultation with 
the GS and the surface owner if other 
than the United States, formulates the 
requirements to be Incorporated In leases 
and licenses for the protection of the 
surface and nonmineral resources and 
for reclamation, using the reclamation 
obligations and standards of perform¬ 
ance contained in § 304 1.2-2 of these reg¬ 
ulations and In 30 CFR Part 211.40. 

«d> The OS reviews and approves ex¬ 
ploration and mining plans. and au¬ 
thorizes the abandonment of operations, 
m consultation with the BLM or other 
appropriate Federal surface managing 
agency, and the surface owner, if other 
than the United States, on the adequacy 
of the surface use, environmental pro¬ 
tection, and reclamation aspects of such 
plans and will not grant approval if in¬ 
consistent with the BLM's or other Fed¬ 


eral surface managing agency’s recom¬ 
mendations without further discussions 
and referrals for resolution pursuant to 
30 CFR Part 211. 

<e) As to the lands outside of the area 
of operations, the authorized officer of 
the BLM or other appropriate Federal 
surface managing agency is responsible 
for conducting compliance examinations 
and for assuring compliance by the lessee 
or licensee with the requirements of this 
Subpart, and the terms and conditions 
of a lease or license and for reporting 
noncompliance to the Mining Supervisor 
for appropriate action. As to the lands 
inside the area of operations the OS ex¬ 
amines operations to ensure compliance 
by the lessee or licensee with the terms 
and conditions set forth in the provisions 
of any lease or license or any approved 
mining or exploration plan. OS refers to 
BLM any Instance of noncompllance 
with lease terms which may require can¬ 
cellation action, and BLM may Initiate 
such action. With respect to approval of 
access roads, pipelines, utility routes and 
other surface uses outside the area of 
operations, the BLM, or other Federal 
surface managing agency, has the pri¬ 
mary responsibility but obtains the rec¬ 
ommendations of the GS before taking 
Anal actions. Except as may be expressly 
provide d for in 5 3041.7 of this Subpart 
and 30 CFR Part 211.72, orders to op¬ 
erators for any remedial action are the 
exclusive responsibility of the Geologi¬ 
cal Survey. 

(f) Subject to the supervisory au¬ 
thority of the Secretary, the regulations 
in this Subpart shall be administered by 
the Director. Bureau of Land Manage¬ 
ment through the authorized officers 
having jurisdiction over the lands sub¬ 
ject to these regulations and authorized 
to perform the duties described. Prior to 
issuance of any coal lease or license, the 
authorized officer shall consult with and 
accept and consider recommendations 
from the Mining Supervisor, the Federal 
surface managing agency when other 
than the BLM. or the surface owner, as 
to the terms and conditions required to 
achieve the purpose of this Subpart. Any 
disagreements that cannot be resolved 
between the OS and BLM arising in con¬ 
nection with any such issuance of a lease 
or license will be referred for resolution 
to the appropriate Assistant Secretaries 
or to the Under Secretary of the Depart¬ 
ment of the Interior. Leases Issued for 
lands, the surface of which is under the 
Jurisdiction of any Federal agency other 
than the Department of the Interior, 
shall contain the terms and conditions 
prescribed by that agency with respect to 
the use and protection of the nonmin- 
cral interests in those lands. 

§3011.0-3 Applicability. 

<a> This Subpart sets forth regula¬ 
tions governing reclamation standards. 
Use of surface, bond requirements, and 
reports relating to leases and licenses 
issued by the BLM with respect to Fed¬ 
eral coal deposits located on public do¬ 
main and acquired lands of the United 
States and reserved Federal coal deposits 
underlying lands the surface of which 
is privately owned. These regulations do 
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not govern the leasing or development 
of coal deposits owned by Indians and 
subject to the Trust protection of the 
United States, which a rc co ntrolled by 
regulations found In 25 CFR Chapter X. 

(b) The provisions of this Subpart 
shall become effective upon the date of 
publication in the Federal Register 
(January 25. 1977» as Anal rulemaking, 
except as hereinafter provided. 

(I) Existing operations. 

<i> On and after 180 days from the 
effective date of this Subpart, the pro¬ 
visions of 9 3041.2-2* f > shall apply to all 
existing operations with respect to lands 
from which the overburden has not pre¬ 
viously been removed, provided, however, 
that this subparagraph shall not be 
deemed or construed so a* to apply the 
requirements of subparagraphs 3041.2- 
2(f) (1) and (2)* hereof to any opera¬ 
tion for which a mining plan has been 
approved on or before the effective date 
of this Subpart and for which a variance 
pursuant to the provisions of subpara¬ 
graph 3041.2-2(1X2) would be required. 

(II) On or before 18 months from the 
effective date of this Subpart, the oper¬ 
ator of each existing operation shall 
have submitted and shall have obtained 
the approval of a plan or modification 
thereof which shall comply with all ap¬ 
plicable provisions of this Subpart, pro¬ 
vided. however, that if the Director of 
the GS determines that a proposed new 
plan or modification of an existing plan 
was prepared and submitted in timely 
fashion, taking into account the com¬ 
plexity of the operation and of the plan 
or modification Involved, but that ad¬ 
ministrative delay thereafter has pre¬ 
vented approval within the time speci¬ 
fied. the time for compliance with this 
paragraph may be extended by order of 
the Director of the GS for an amount of 
time equal to the duration of such delay. 

(tit) For the purpose of this para¬ 
graph. the term "existing operation" 
shall mean: 

(A) All operations for w’hlch a plan 
has been approved on or before the ef¬ 
fective date of this Subpart, and 

iB) All operations with respect to 
which a proposed plan has been sub¬ 
mitted to the Department on or before 
the effective date of this 8ubpart, and 
with respect to which proposed plan the 
Department has on that date either 
completed its environmental impact 
analysis and determined that no envi¬ 
ronmental impact statement under Sec¬ 
tion 102(2X0 of the National Envi¬ 
ronmental Policy Act is necessary, or 
has determined that such a statement is 
necessary and has commenced, and ex¬ 
pended substantial resources of the De¬ 
partment in the preparation or comple¬ 
tion of, such a statement. 

- (iv> On or before 90 days from the 
effective date of this Subpart, the Di¬ 
rector of the Geological 8urvey shall re¬ 
view all proposed plans which have been 
submitted to the Department on or be¬ 
fore the effective date of this Subpart 
and. after consultation with appropriate 
Federal surface managing agencies, pub¬ 
lish in the Federal Register a list which 
shall Identify each such proposed plan 
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and whether it will be considered to 
cover an existing operation. 

(2) All operations or proposed opera¬ 
tions not Included in the definition of 
‘existing operation" in the preceding 
paragraph shall be considered to be new 
operations, and shall be subject to the 
provisions of this Subpart upon the ef¬ 
fective date hereof. 

(3) The provisions of 4 3041.7(c) of 
this Subpart shall apply immediately 
upon the effective date of this Subpart 

(c> To the maximum extent possible, 
all environmental impact statements and 
all approvals of plans covering existing 
operations which are pending before the 
Department on the effective date of this 
Subpart shall take into account and shall 
reflect and implement the provisions and 
purposes hereof; provided, however, that 
nothing in this subparagraph shall be 
construed to relieve any operator of the 
obligation Imposed by subparagraph <b» 
(H(l) of this section. 

<d> Nothing in this Subpart shall be 
deemed or construed as increasing or 
diminishing any rights not in conflict 
with Federal law held by any person. In¬ 
cluding any surface owner or entryman, 
arising under the laws of any State and 
relating to the giving or withholding of 
consent to, or consultation in connection 
with, entry to any land for the purpose 
of conducting operations subject to this 
Subpart. 

§3011 .(M* Drfinilioti*. 

As used in this Subpart, the following 
terms shall have the following meanings: 

(a) "Acid or toxic producing mate¬ 
rials" means natural or disturbed earth 
materials having chemical and physical 
characteristics that, under mining or 
postmining conditions of drainage, ex¬ 
posure. or other processes, may produce 
effluents that contain chemical constit¬ 
uents. such as acids, bases, or metallic 
compounds, in sufficient concentration to 
individually or in combination adversely 
affect the environment. 

(b) "Affected lands" means any lands 
affected or to be affected by exploration, 
development, and mining operations and 
the construction of facilities necessary 
and related to such operations. 

<c> "Approximate original contour" 
means the surface configuration achieved 
by backfilling and grading of the mined 
area so that it closely resembles the sur¬ 
face configuration of the land prior to 
mining (although not necessarily the 
original elevation) and blends into and 
complements the drainage pattern and 
topography of the surrounding terrain. 

<d> "Area of operations" means that 
area of the leased or licensed lands 
which is required for exploration, devel¬ 
opment. producing, and processing oper¬ 
ations. including all related surface 
structures and facilities, and which is 
delineated on a map or plat that is made 
a part of the approved exploration or 
mining plan. 

(c) "Authorized officer" means any 
officer designated by any Federal surface 
managing agency to exercise its author¬ 
ity In matters relating to coal leases and 
licenses and to the provisions of this 
Subpart. 
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(f) "Coal" Includes coal of all ranks 
from lignite to anthracite. 

<g> "Compaction" means the reduc¬ 
tion of porous spaces among the par¬ 
ticles of soil and rock generally caused 
by running heavy equipment over the 
earth materials, as in the process of 
leveling the overburden material on strip 
mine spoil piles or banks, for the purpose 
of increasing the bearing capacity ^nd 
stability of the earth materials. 

*h> "Contemporaneously as practica¬ 
ble" means with respect to reclamation 
of mined or otherwise disturbed areas, 
the commencement, conduct and com¬ 
pletion of reclamation activity as soon 
after disturbance as possible, without 
undue physical interference with ongo¬ 
ing operations, leaving a minimum of 
land unreclaimed, consistent with the 
objectives of environmental protection 
set forth in this Subpart. 

<i> •* Daylighting" is a term used to 
define the surface mining procedure for 
exposing an underground mined area to 
remove remaining coal. 

<J> "Director" means the Director of 
the Bureau of Land Management, U.S. 
Department of the Interior. 

(k> " Exploration" means the detailed 
Investigation and acquisition of data 
pertaiuing to a mineral deposit, includ¬ 
ing activities for identifying regions or 
specific areas in which deposits are most 
likely to occur, and activities used to es¬ 
tablish the nature of a coal deposit pre¬ 
paratory to mining. 

(1) "Exploration plan" means a de¬ 
tailed plan submitted to the Mining Su¬ 
pervisor for approval before exploration 
operations commence showing the loca¬ 
tion and type of exploration work to be 
conducted, environmental protection 
procedures, roods, and reclamation pro¬ 
cedures to be followed upon completion 
of such operations. 

<m) "General Coal Mining Order" 
means a formal numbered order issued 
by’the Mining Supervisor, with the prior 
approval of the Division Chief, and pub¬ 
lished, after opportunity for public com¬ 
ment. in the Federal Register, which 
Implements the regulations in this Part 
and applies to coal mining and related 
operations in a specified geographic area. 

(n) "Impoundment" means an arti¬ 
ficially built, dammed, or excavated 
place for the retention of water or sedi¬ 
ments. A permanent impoundment is 
one that is intended to remain after final 
abandonment of the operation, and shall 
be identified as such in'approved plan. 

ioi “Leased lands, leased premises, or 
leased tract" means lands embraced 
within a coal lease and subject to the 
regulations In this Subpart. 

(p> "Lessee" means any person or per¬ 
sons, partnership, association, corpora¬ 
tion. public body or governmental entity 
to whom a coal lease is issued, subject 
to the regulations in this Subpart, or an 
assignee of such lease under an approved 
assignment. 

(q) "Licensee" means any individual, 
association or Individuals, or municipal¬ 
ity to whom a coal license is Issued pur¬ 
suant to the provisions of Section 208 
of Title 30 of the United States Code. 


or any person, association, corporation, 
public body or governmental entity to 
whom an exploration license is granted 
under section 201(b) of Title 30 of the 
United States Code. 

(r> "Logical mining unit" means an 
area of land designated as such by the 
Geological 8urvey pursuant to applicable 
Departmental regulations. 

(s) "Methods of operation" means the 
method and manner by which any activi¬ 
ties are performed by the operator, as 
described in an exploration or mining 
plan. 

<t> "Mine" means an underground or 
surface excavation and the surface or 
underground support facilities that con¬ 
tribute directly or indirectly to coal min¬ 
ing. preparation, and handling. 

(u> "Mining plan" means a detailed 
plan for development of the coal resource 
submitted to the Mining Supervisor for 
approval prior to commencement of any 
mining operation, showing the proposed 
location, method, and extent of mining 
and all related activities necessary and 
incidental to such operation, including 
steps to be taken to reclaim disturbed 
areas, to mitigate adverse impacts, and to 
otherwise meet the performance stand¬ 
ards and requirements set forth in this 
Subpart. 

(v) "Mining Supervisor" means the 
Area Mining Supervisor. Conservation 
Division. Geological 8urvey, or District 
Mliung Supervisor or other subordinate 
acting under his direction. 

(w) "Notice of Availability" means a 
formal notification, by the appropriate 
Federal officer, to appropriate Federal, 
state and local agencies and interested 
individuals or groups of individuals, of 
the availability for inspection of infor¬ 
mation. data, proposed plans or modifi¬ 
cations thereof, pending decisions and 
other documents subject to such notice. 
Any such notice shall include the nature 
of tiie information, data, plan or modifi¬ 
cation, decision or other' document in¬ 
volved; the name and mailing address 
of any applicant; the nature, location 
(county, township, range and section), 
duration and brief description of any 
proposed operations; the date upon which 
any proposed action might be taken; and. 
when appropriate, a specific time limit 
for public review, comment or request for 
any departmental action, including the 
holding of any public meeting. For the 
purpose of ensuring appropriate distri¬ 
bution of such notices, there shall be 
maintained at each office of a Mining 
Supervisor or authorized officer of the 
Department of the Interior a mailing 
list which shall consist of the names and 
mailing addresses of all appropriate Fed¬ 
eral. state or local agencies and any indi¬ 
viduals or groups of individuals who have 
requested In writing to be included on 
such lists. All notices of availability shall 
be mailed to such agencies, individuals 
or groups at the addresses indicated on 
such lists. 

<xi "Notice of noncompliance" means 
a written notice of operator noncompli¬ 
ance issued pursuant to Section 211.72 
of 30 CFR Part 211. 

(y> "Operator m means a lessee or li¬ 
censee. or one conducting operations on 


FIOttAl REGISTER, VOi. 42, NO. 16—TUESDAY, JANUARY 25. 1977 






lands under the authority of the lessee 
or licensee. 

<z) "Overburden” means the earth, 
900 . rock, and other natural materials 
which lie above the coal being mined. 

(aa> "Permanent abandonment" 
means the cessation of exploration or 
mining or other operations set forth in 
an approved plan on all or any portion 
of lands covered by a lease or license 
and subject to the provisions of tills 
Subpart, where it is the Intent of the 
operator not to continue operations at 
the mine or portion thereof. 

• bb> 1 Omitted 1. 

(cc> I Omitted I. 

<dd) •* Pollution” means man-made or 
man-Induced adverse alteration of the 
chemica), physical, biological, and radio¬ 
logical Integrity of land, water or air. 
which reduces, or has the potential of 
reducing the beneficial uses of these 
resources. 

(ee) "Post mining land use” means 
that use which will be made of affected 
lands after mining and reclamation is 
completed and which is specified in a 
mining or exploration plan approved 
pursuant to 30 CFR 211. 

(ff) "Preliminary data” means data, 
consisting of maps and text, submitted 
by an applicant for a lease or license to 
the authorized officer of the BLM. which 
describes the applicant’s proposal in the 
detail necessary to allow the authorized 
officer to conduct a technical examina¬ 
tion and environmental analysis as de¬ 
scribed in $ 3041.2. 

(gg) ” Preparation” means any crush¬ 
ing, sizing, cleaning, drying, mixing or 
other processing of coal to prepare it 
for market which Is conducted on lands 
subject to this Subpart. 

<hh) "Reclamation” means the proc¬ 
ess of returning affected lands to a stable 
condition and form consistent with their 
premining productivity and use, or other 
approved post mining land use. 

(ii) "Road” means any open way for 
passage or travel upon which to trans¬ 
port people, equipment, materials, or 
coal, which is constructed, improved or 
maintained by the operator and which 
Is used to service the pit, bench, under¬ 
ground mine workings, loading facilities 
or exploration activities. 

(JJ) " Secretary” means the Secretary 
of the Interior. 

<kk) "Significant vegetation” means 
farm crops, including grasses and forbs, 
that are Integral parts of agriculture or 
ranching operations and the natural 
vegetation of forests or meadows with 
significant recreational, watershed, ag¬ 
ricultural. or wildlife habitat value. 

( 11 ) "Spoil” means soil. rock, and other 
earth materials that arc broken, moved, 
dumped, or otherwise significantly dis¬ 
turbed during surface coal mining opera¬ 
tions subject to this Subpai*t. 

< mm > "Subsidence” means a lowering 
of surface elevations over an under¬ 
ground mine caused by loss of support 
and subsequent caving of strata lying 
above the mine. 

inn) "Surface oumer” means an en¬ 
try man, or a person or persons who hold 
legal title to the land surface. 
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(oo) "Topsoil” means natural earth 
materials at or vertically adjacent to 
tlie land surface with physical and chem¬ 
ical characteristics suitable for support 
of vegetation. 

fpp) "Valley floors” means the chan¬ 
nel w r ays, flood plains, and adjacent low 
terraces of streams that are flooded dur¬ 
ing periods of high flow and that are 
underlain by unconsolidated stream-laid 
deposits. Excluded are higher terraces 
and slopes underlain by colluvial and 
other surftcial deposits normally occur¬ 
ring along valley margins. 

<qq» -Waste” means solid or liquid 
refuse, rubbish, or other valueless ma¬ 
terial which is produced by or in con¬ 
nection with coal mining operations, in¬ 
cluding exploration, production, develop¬ 
ment, preparation and other related ac¬ 
tivities. and which has no useful purpose 
in connection with any remaining opera¬ 
tions. 

§3011.0-7 IW of Mirfacc. 

(a) The operator shall be entitled to 
use only so much of the surface of the 
lands subject to a lease or license os is 
deemed necessary and has been desig¬ 
nated in on approved plan. This 8 ubpart 
shall not be construed to authorize any 
use of the Federal lands for a power 
generation plant or a commercial or in¬ 
dustrial facility. Separate permits for 
such uses must be obtained from the 
appropriate agency. The operator shall 
not be entitled to use any mineral ma¬ 
terials subject to the Materials Act ex¬ 
cept as provided by Part 3600 of this 
Chapter. 

(b) Operations conducted in connec¬ 
tion with other authorized uses on the 
same lands shall not unreasonably inter¬ 
fere with or endanger operations con¬ 
ducted In connection with uses author¬ 
ized under this Chapter, nor shall opera¬ 
tions authorized and conducted pursuant 
to this Chapter unreasonably interfere 
with or endanger operations under any 
lease, permit, license, or other use au¬ 
thorized pursuant to the provisions of 
any other Act. 

§3041.1 | Reserved] 

§3011.1-1 [Reserved] 

§3011.1-2 (IWocd) 

§3041.2 Trclmirnl examination/ri»v»- 
ronmcnt.nl a Italy*]*. 

The appropriate authorized officer, 
with the assistance of the Mining Super¬ 
visor. shall make a technical examina¬ 
tion and environmental analysis of the 
area covered by a competitive coal lease 
application or on Bureau motion, pur¬ 
suant to the provisions of this section. 

«a) The technical examination shall 
include: 

(1) An examination of the technical 
aspects of the proposed operations sot 
forth in any preliminary data and infor¬ 
mation; and 

(2) An evaluation of the impacts of 
such operations or. if on BLM motion, 
the effect of coal leasing and develop¬ 
ment. on other land uses, resources, or 
land management programs on or adja¬ 
cent to the area. 


FEDERAL REGISTER. VOL 42. NO. 16—TUESDAY, JANUARY 


1447 

<b) The environmental analysis shall 
Include an analysis of the Impact of the 
proposed operations set forth in any pre¬ 
liminary data and information and of 
alternatives thereto, or. If on BLM mo¬ 
tion, the impacts of cool leasing and 
development on the living and nonliving 
components of the environment. 

§3041.2—1 Technical examinatiun/cn- 
v iron men In I analy*!* report. 

(a) Following completion of the tech¬ 
nical examination and environmental 
analysis described in the preceding Sec¬ 
tion. the authorized officer shall prepare 
a report which sets forth recommenda¬ 
tions as to < 1 > land which should be ex¬ 
cluded from any lease or license in order 
to avoid mining where reclamation is 
not attainable or assured, or in recogni¬ 
tion of other exclusive land use manage¬ 
ment priorities: ( 2 ) measures required 
to comply with the reclamation and per¬ 
formance standards set forth in this 
Subpart: (3) necessary conditions and 
amounts of bonds to cover estimated 
reclamation costs for areas that will be 
disturbed during the initial 5-year pe¬ 
riod of the lease, permit, of license; <4) 
any additional, more stringent require¬ 
ments needed in the lease or license pur¬ 
suant to 4 3041.1(c) of this Subpart. 

<b) If it is recommended that a spe¬ 
cific area within the applied for lands be 
excluded from a lease or license, or mod¬ 
ification thereof, the report shall set 
forth with reasonable specificity the 
facts upon which such recommendation 
is based. 

§ 304 1.2—2 ' Obligation* ninl *Lan<lnr<l« of 
performance. 

(a) Any operator who accepts a cool 
lease or license shall comply with, and 
be bound by, the general obligations and 
standards of performance set forth In 
this section and such additional and 
more stringent specific requirements as 
may be contained in the terns and con¬ 
ditions of such lease or license. 

<b) If the appropriate authorized of¬ 
ficer of the BLM determines that an ap¬ 
proved exploration or mining plan should 
be required to be revised or supplemented 
to adjust to changed conditions or to 
correct oversights, he may propose such 
revision or supplement to the Mining Su¬ 
pervisor for action pursuant to the pro¬ 
visions of 30 CFR Part 211 relating to 
changes in plans. 

cc> Surface coal mining operations 
shall be conducted so as to assure the 
extraction of the coai resource to the 
maximum extent possible talcing into ac¬ 
count existing technology, commercially 
available equipment, the cost of produc¬ 
tion. and the quality and quantity of the 
coal resource, so that future environ¬ 
mental disturbance through the resump¬ 
tion of mining will be minimized. 

(d> The operator shall, in accordance 
with the terms and conditions of the 
lease or license ( 1 ) take visual resources 
identified by the Federal surface manag¬ 
ing agency into account in the planning, 
design, location, and construction of fa¬ 
cilities on the affected lands: and ( 2 ) 
take such action as may be needed to 
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minimize, control, or prevent damage to 
the recreational, cultural, scientific, his¬ 
torical and known or suspected archeo¬ 
logical and paleontological values of the 
land contained therein. 

<e> The following performance stand¬ 
ards shall be applicable to the surface 
effects of underground mining. 

< 1 > Each operator of an underground 
coal mine shall adopt measures consist¬ 
ent with feasible known technology in 
order to prevent or. in those instances 
where the mining method used requires 
planned subsidence in a predictable and 
controlled manner, control subsidence; 
maximize mine stability; and maintain 
the value and use of surface lands 

<2 1 Where pillars or panels are not re¬ 
moved and controlled subsidence is not 
part of the mining plan, pillars or panels 
of adequate dimensions shall be left to 
assure stability giving due consideration 
of the thickness and strength character¬ 
istics of the coal beds and of the strata 
above and immediately below the coal 
bed 

<f> The following performance stand¬ 
ards shall be applicable to all coal ex¬ 
ploration. development, mining, prepa¬ 
ration. handling, and reclamation oper¬ 
ations on the surface of lands subject to 
this Subpart: 

<X> The operator shall reclaim af¬ 
fected lands pursuant to his approved 
plan, os contemporaneously as practi¬ 
cable with operations, to a condition 
capable of supporting all practicable 
uses which such lands were capable of 
supporting immediately prior to any 
exploration or mining, or equal or bet¬ 
ter uses that have been approved in ac¬ 
cordance with this Subpart. 

<2> The operator shall replace over¬ 
burden and waste materials in the mined 
area by backfilling t compacting, where 
necessary, to ensure stability or to pre¬ 
vent leaching of toxic materials >. grad¬ 
ing or other means, so as to cover all 
acid-forming or other toxic materials 
and eliminate highwalls and spoil piles 
and restore the approximate original 
contour. Where the thickness of the 
coal deposits relative to the volume of 
overburden is large and where the over¬ 
burden and other spoil and waste mate¬ 
rials are either insufficient or more than 
sufficient to restore the approximate 
original contour, the operator shall, in 
order to provide adequate drainage, 
backfill, grade, and where necessary, 
compact, using all available overburden 
or spoil material, to obtain the lowest 
practicable grade, which shall in any 
event be less than the angle of repose. 
Excess overburden or other spoil mate¬ 
rial shall be fully reclaimed in accord¬ 
ance with the requirements of this Sub- 
part. Variance from the requirements 
of subparagraphs (1) and (2) of this 
paragraph may be allowed in an ap¬ 
proved mining plan if the Director of 
the Geological Survey, with the con¬ 
currence of the Director of the Bureau 
of I .and Management or the comparable 
appropriate authorized officer, deter¬ 
mines that unusual physical conditions 
at the site, such as steeply dipping coal 
beds or multiple scam mining, exist, and 
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such conditions make backfilling pursu¬ 
ant to such requirements Impracticable 
as a result of the volume of material 
excavated or environmentally undesira¬ 
ble as a result of the duration of the 
operation. 

(3) The operator shall stabilize and 
protect all surface areas, including spoil 
piles, affected by the coal mining and 
reclamation operation, to effectively con¬ 
trol slides, erosion, subsidence, and at¬ 
tendant air and water pollution. 

(4) The operator shall remove top¬ 
soil separately, for replacement on the 
backfill area, and if not so utilized imme¬ 
diately. segregate it in a separate pile 
from other spoil. When topsoil is not to 
be replaced on a backfill area within a 
ttmc short enough to avoid deterioration, 
the operator shall establish and main¬ 
tain an approved quick growing vegeta¬ 
tive cover or employ other approved 
measures so that the topsoil is protected 
from wind and water erosion and estab¬ 
lishment of noxious plant species, and is 
in a condition for sustaining vegetation 
when used during reclamation. If top¬ 
soil is of insufficient quantity or of poor 
quality for sustaining vegetation, and 
if other excavated materials can be 
shown to be more suitable for revegeta- 
tlon. then the operator may be author¬ 
ized In the approved plan to remove, 
segregate, protect, and utilize in a like 
manner such other materials. 

(5) The operator shall ensure that 
water impoundments, water retention 
facilities, dams, or settling ponds have 
been set forth in an approved plan, and 
ensure that: 

(I) Any such facility is adequate for 
Us intended purposes and the quality 
and quantity of impounded water will 
be suitable for its intended use. 

<il) Any such facility is designed, 
located, built, used, and maintained in 
accordance with sound engineering 
standards and practices and applicable 
Federal and State laws and regulations, 
to ensure that such facilities will have 
necessary stability with an adequate 
margin of safety. 

(ill) Final grading will provide ade¬ 
quate safety and access for proposed or 
reasonably anticipated water users. 

Uvj Such facilities will not have a 
significant adverse Impact on the water 
resources utilized by Adjacent or sur¬ 
rounding landowners for agricultural. In¬ 
dustrial. recreational, or domestic uses, 
provided, however, that this subpara¬ 
graph shall not be deemed or construed 
to increase or diminish any property 
rights to any water held by any person. 

<v> No mine or processing waste is 
used in the construction of such facilities 
unless authorized in the approved plan. 

<6> The operator sliaU cover or plug 
all auger mine holes with noncombustible 
and. where necessary to minimize control 
or prevent harmful drainage, impervious 
material. 

‘ (7) The operator shall utilize the best 
practicable commercially available tech¬ 
nology to minimize, control or prevent 
disturbances of the prevailing quality, 
quantity and flow of water in surface and 
ground water systems, and of the pre¬ 


vailing erosion and deposition conditions 
at the mine site and in affected offsite 
areas, both during and after coal mining 
operations and reclamation, by: 

(i) Controlling acid or toxic drainage 
and the adverse consequences thereof by 
such measures as. but not limited to. 
diverting surface runoff water &w r ay from 
disturbed areas; excluding oxygen from, 
or restricting the flow of water through 
acid or toxic-producing minerals: treat¬ 
ing drainage to reduce acid or toxic con¬ 
tent which adversely affects downstream 
water upon being released to water 
courses; and casing, sealing, or otherwise 
treating drill holes, shafts, and w r ells to 
keep acid or toxic drainage from entering 
ground and surface waters. 

Cli) Conducting surface mining opera¬ 
tions so as to minimize, control, or pre¬ 
vent (A) contributions of suspended sol¬ 
ids to stream flow or runoff outside the 
mining site above natural levels under 
seasonal flow conditions as measured for 
a period and at sites determined by the 
Mining Supervisor, in consultation with 
the appropriate authorized officer, and 
<B) except where specifically authorized 
in an approved plan, deepening or en¬ 
larging of stream channels where opera¬ 
tions include the discharge of water from 
mines. 

<ili> Removing or modifying silt&tion 
structures after disturbed areas are re- 
vegetated and stabilized unless otherwise 
authorized by the Mining Supervisor in 
an approved plan, with the concurrence 
of the appropriate authorized officer, pro¬ 
vided. however, that any siltation struc¬ 
ture retaining water shall, in event, 
be subject to the requirements of f 3041.- 
2-2<f> <5> of this Subpart. 

(iv> Protecting the quality, quantity 
and flow, including depth of flow, of up¬ 
stream and downstream surface and 
ground water resources of those valley 
floors which provide water sources that 
support significant vegetation or supply 
significant quantities of water for other 
purposes, by such measures as. but not 
limited to, relocating and maintaining 
the gradients of stream, avoiding mining 
installing, reestablishing or replacing ac- 
quifers or acquicludes. and replacing 
soils, provided, however, that this sub¬ 
paragraph shall not be deemed or con¬ 
strued to increase or diminish any prop¬ 
erty rights to any water held by any per¬ 
son. 

<8* The operator shall; (i) Treat or 
dispose of all rubbish and noxious sub¬ 
stances In a manner designed to mini¬ 
mize. control or prevent air and water 
pollution and the hazards of ignition 
and combustion. 

(ii> Dispose of all waste resulting 
from the mining and preparation of coal 
in a manner designed to minimize, con¬ 
trol or prevent air and water pollution 
and hazards of ignition and combustion. 
Where surface disposal of solid wastes 
in areas other than the mine workings 
or other excavations has been author¬ 
ized in the approved plan, stabilize such 
waste Including, where necessary, con¬ 
structing waste piles in compacted lay¬ 
ers with the use of Incombustible and 
impervious materials: shape waste piles 
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to be compatible with the natural sur¬ 
roundings and terrain; cover with top- 
soil or other suitable material in accord¬ 
ance with subparagraph (f)(4) of this 
section; and revegetate in accordance 
with subparagraph (f)(13) of this sec¬ 
tion. All impoundments of liquid wastes 
shall comply with the requirements of 
subparagraph (f)(5) of this Section. 
Waste containing coal in such quantity 
that it may be later separated from the' 
waste by washing or other means shall 
be stored separately. 

(9> Except as provided herein, the op¬ 
erator shall not conduct excavation, 
drilling, or blasting operations within 
200 feet of an active or abandoned un¬ 
derground mine. Where it can be estab¬ 
lished by certified maps or Inspection of 
such an underground mine that such 
activities may be conducted without 
danger of interference with, or penetra¬ 
tion of. an underground mine, they may 
be authorized in an approved plan to be 
conducted up to but not less than 25 feet 
from such underground mine provided 
that nothing in this paragraph shall 
preclude daylightlng or similar surface 
coal mining activities intended to im¬ 
prove resource recovery, abate water 
pollution, or eliminate public hazards re¬ 
sulting from such underground mines. 

(10) To prevent personal injury or 
damage to public and private property, 
the operator shall use explosives only in 
accordance with all applicable Federal 
and State laws and an approved plan 
and shall: 

(i) Provide adequate advance written 
notice, by publication and/or posting of 
planned blasting schedules, to local gov¬ 
ernments and to residents who might be 
afTected by the use of such explosives, 
and maintain a log of the magnitudes 
and times of blasts for a period of at 
least two years. 

(11) Limit the size, timing, and fre¬ 
quency of blasts, as determined by the 
physical conditions of the site. 

(11) The operator shall design to ap¬ 
plicable standards, construct, maintain 
and, when no longer necessary and un¬ 
less otherwise authorized In an approved 
plan, remove, all roads, pipelines, power- 
lines and similar utility access facilities 
and associated bridges, culverts and 
dltcfces. into and across the site of op¬ 
erations. in a manner that will mini¬ 
mize control or prevent erosion and sil- 
tation, fugitive dust, pollution of water, 
damage to fish or wildlife or their habi¬ 
tat and public or public property. 

(12) (l) Roods shall not be surfaced 
with any acid or toxic producing ma¬ 
terial. No access roads will be construct¬ 
ed unless (A) the operator shall have 
first submitted a surveyed profile ac¬ 
companied by typical cross-sections of 
the road and ditches, showing pipe, en¬ 
trance. exit channels and sediment con¬ 
trol structures and other structures or 
configurations to be used on the road 
to meet performance standards and <B> 
the location shall have been marked and 
Inspected, and approved by the Mining 
Supervisor, In consultation with the ap¬ 
propriate authorized officer and the sur¬ 
face owner, if other than the United 
States. 


< ID No access road shall be constructed' 
in a stream, nor shall any stream or 
stream bed be used as an access road. 
Insofar as possible, all roads shall be 
located on benches, ridges, and flatter 
slopes to enhance stability and minimize 
disturbance. Stream fordings shall be 
avoided and the normal seasonal flow 
and the normal seasonal sediment load 
shall not be detrimentally afTected by 
access roads in a continuous fashion 
that results in harm to the aquatic eco¬ 
system. Provided, however, that nothing 
in this subparagraph shall be construed 
to prohibit relocation or alteration of 
such beds or channels pursuant to the 
provisions of this Subpart and as set 
forth In an approved plan. 

* 13) (i) The operator shall, except 
where other reclamation based upon 
post-mining land use and not requiring 
revegetation pursuant to the require¬ 
ments of this section is expressly pro¬ 
vided for in an approved plan, establish 
on regarded areas and all other afTected 
lands a diverse vegetative cover, native 
to the area and capable of regeneration 
and plan succession at least equal in 
density and permanence to the natural 
vegetation provided, however, that the 
Mining Supervisor, with the concurrence 
of the appropriate authorized officer may 
allow the use of approved mixtures of 
introduced or native species where pref¬ 
erable to achieve quick cover or assure 
successful revegetation. In approving 
such mixture, preference will be given 
to non-toxious species. 

(ii) The operator's responsibility and 
liability under his performance bond for 
revegetation of each planting area shall 
extend until such time as the appropriate 
authorized officer, in consultation with 
the Mining Supervisor and the surface 
owner, ii other than the United States, 
determines that successful revegetation 
in compliance with subparagraph (i) of 
this subsection has occurred, provided, 
however, that this period shall extend for 
a minimum of five full years after the 
first planting, and for a total period of 
liability not to exceed 10 years from the 
original planting; and further provided 
that. 

(A) Where the appropriate officer, in 
consultation with the Mining Super¬ 
visor. determines that natural condi¬ 
tions such as annual precipitation, soil 
characteristics and native vegetation are 
stable and favor rapid revegetation. and 
that revegetation pursuant to subpara¬ 
graph (!) of this subsection is likely to 
occur before the expiration of such mini¬ 
mum period, he may specify in the lease, 
permit, or license that such minimum 
period will not apply with respect to 
some or all of the lands included in such 
lease, permit or license; and 

♦ B ) Where during any such minimum 
period such authorized officer, in con¬ 
sultation with the Mining Supervisor and 
the surface owner, if other than the 
United States, determines that natural 
conditions such as annual precipitation 
and soil characteristics are sufficiently 
unstable so as to favor only slow and 
uncertain revegetation, he may recom¬ 
mend to the Mining Supervisor that the 
liability of the operator be extended for 


a period of up to five years beyond the 
period initially established, if the finan¬ 
cial liability that would be tncurred by 
the operator as a result Is reasonably 
commensurate with the increased prob¬ 
ability of successful revegetation. 

(lii) During the relevant period of 
liability, the Mining Supervisor and the 
appropriate authorized officer shall Joint¬ 
ly Inspect and evaluate the revegetated 
areas pursuant to subparagraph 3041.6 
<b) (2) hereof. 

(14) The operator shall; (i) Except 
as provided In subparagraph (ii) hereof, 
allow public access to and upon Federal 
lands subject to his lease, permit, or li¬ 
cense for all lawful and proper purposes, 
except where such access would unduly 
interfere with his authorized use. 

(ii) Regulate public access, vehicular 
traffic, and wildlife or livestock grazing 
in all areas of active operations, includ¬ 
ing lands undergoing reclamation, in 
order to protect the public, wildlife and 
livestock from hazards associated with 
such operations, and to protect revege- 
tatod areas from unplanned and uncon¬ 
trolled grazing. For this purpose, the 
operator shall provide warning signs, 
fencing, flagmen, barricades, and other 
safety and protective measures as may 
be necessary. 

(15) Coal storage areas shall be de¬ 
signed and maintained so as to eliminate 
fire hazards from spontaneous combus¬ 
tion and other accidenttal Ignition. If a 
coal seam exposed by surface mining or 
an accumulation of slack coal or com¬ 
bustible waste becomes Ignited during the 
term of a lease, the operator shall imme¬ 
diately take all necessary steps to extin¬ 
guish the fire. 

(16) Upon completion or temporary or 
permanent abandonment of mining 
operations In all or any part of a strip 
pit, the face of the coal shall be covered 
with noncombustible material that will 
effectively protect the coal bed from be¬ 
coming ignited. 

(17) The driving of any underground 
openings by auger or other methods from 
any strip pit shall not be undertaken 
except as specifically approved by the 
Mining Supervisor, in an approved plan. 

g 3011.3 (lomplianrr or performance 
bond. 

(a) The provisions of Subpart 3504 of 
this Chapter are hereby made applica¬ 
ble to this subpart. In addition each com¬ 
pliance bond will be conditioned upon 
faithful compliance with the regulations 
in this subpart and any additional terms 
and conditions of the lease or license. 

(b) Prior to issuing a lease or license, 
the authorized officer, after consultation 
with the Mining Supervisor, shall ensure 
that the amount of the compliance bond 
or bonds to be furnished is sufficient to 
ensure reclamation in accordance with 
the performance and reclamation stand¬ 
ards in $ 3041.2-2. and with the terms 
and conditions of the lease or license. 

(c) An application for a lease or license 
may be denied any applicant or offeror 
who has previously forfeited a bond be¬ 
cause of failure to comply with an ap¬ 
proved plan unless the affected lands 
covered by such plan have been re- 
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claimed without cost to the Federal Gov¬ 
ernment. Nothing in this subparagraph 
shall be deemed to modify or limit any 
discretionary authority of the author¬ 
ized officer of the BLM otherwise to deny 
lor cause any application for a lease or 
license. 

<d> Once a lease or license has been 
issued the authorized officer, after con¬ 
sulting with and receiving the recom¬ 
mendation to increase or to release in 
whole or in part any compliance bond or 
bonds so that the amount of the com¬ 
pliance bond or bonds will at all times be 
sufficient to cover the estimated costs of 
completion of the remaining reclamation 
requirements of the approved plan and of 
the terms and conditions of the lease 
or license. 

§3011.1 Procedure* mtil public partic¬ 
ipation. 

Written findings. Except as may be 
otherwise expressly set forth In this Sub- 
part, decisions and determinations of 
any appropriate authorized officer act¬ 
ing pursuant to this Subpart or to 30 
CFR Part 211 with respect to issuance 
of leases, approval of mining plans or 
modifications thereof, and abandonment 
of operations shall be in writing, shall 
set forth with reasonable specificity the 
facts and the rationale upon which such 
decisions or determinations are based, 
and shall be available for public inspec¬ 
tion during normal business hours at 
the offices of such officer. 

§ 501I.S Completion of operation* and 
abandonment. 

»a) Gradino and backfilling. Upon 
completion of backfilling and grading as 
required by the approved plan and prior 
to replacing topsoil and revegetation, the 
operator shall submit a report thereon, 
in duplicate, to the Mining Supervisor 
and request inspection for approval. 
Whenever it is determined by such in¬ 
spection that the backfilling and grading 
lias met the requirements of the ap¬ 
proved plan, the Mining Supervisor shall 
recommend to the appropriate author¬ 
ized officer release of an appropriate 
amount of the compliance bond for the 
area satisfactorily backfilled and graded. 

<b> Temporary abandonment . In areas 
in which there arc no current operations, 
but operations are to be resumed under 
an approved plan, the operator shall sub¬ 
stantially backfill, fence, protect, or 
otherwise effectively close all surface 
openings, auger holes, areas prone to 
subsidence, and surface facilities or 
w orkings which are a hazard to people or 
animals. Conspicuous signs shall be 
posted prohibiting entrance of unauthor¬ 
ized persons. All such protective meas¬ 
ures shall be maintained in a secure con¬ 
dition until such operations are resumed 
or permanently abandoned. 

»c» Permanent abandonment. Before 
permanent abandonment of exploration 
or mining operations, all openings and 
excavations, including water discharge 
points, shall be closed or backfilled, or 
otherwise permanently dealt with in ac¬ 
cordance with sound engineering prac¬ 
tices and according to the approved 
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plan. Drill holes, trendies, and other 
excavations for exploration, develop¬ 
ment or prospecting shall be abandoned 
in such a manner as to protect the sur¬ 
face and not to endanger any present or 
future underground operations or any 
deposit of oil, gas. other mineral re¬ 
sources. or ground water. Methods of 
abandonment shall be approved in ad¬ 
vance by the Mining Supervisor in an ap¬ 
proved plan, and may Include backfilling, 
regrading, revegetation, cementing, and 
capped casing, or combinations of these, 
or other methods. Reclamation and 
clean-up of surface areas around and 
near permanently abandoned under¬ 
ground or surface mines. Including, ex¬ 
cept where otherwise expressly provided 
in an approved plan, removal of equip¬ 
ment and structures related to the min¬ 
ing operation, shall commence without 
delay following cessation of mining 
operations. Areas affected by access 
roads will be graded, drained, and re¬ 
vegetated in accordance with the ap¬ 
proved Minipg Plan and therein ap¬ 
proved post mining land use prior to bond 
release. In the event that access or haul 
roads are intended to remain after aban¬ 
donment of the operation, pursuant to 
| 3041.2-2<f> <U> of this Subpart, they 
must be designed and constructed so as to 
be permanently stabilized using adequate 
drains, water barriers, and other 
practices. 

<d> Notice of abandonynrnts release of 
bond. < 1 > Not less than 30 days prior to 
cessation or abandonment of operations, 
the operator shall submit to the Mining 
Supervisor, in duplicate, a notice of his 
intention to cease or abandon operations, 
together with a statement of the exact 
number of acres affected by his opera¬ 
tions, the extent and kind of reclamation 
accomplished, and a statement as to 
the structures and other facilities that 
are to be removed from or remain on the 
leased or licensed lands. 

(2> Upon receipt of such notice, the 
Mining Supervisor and the appropriate 
authorized officer or officers shall 
promptly make a Joint inspection to de¬ 
termine whether all operations have been 
completed in accordance with the terms 
and conditions of all leases, permits, and 
licenses, and with the requirements of 
approved operating plan. Where the op¬ 
erator has compiled with all such terms, 
conditions and requirements and the 
regulations of this Subpart the Mining 
Supervisor shall recommend to the 
appropriate authorized officer that the 
appropriate period of bonded liability be 
terminated. 

(3) When the surface of lands in a 
lease permit or license is not owned by 
the United States the Mining Supervisor 
shall notify the surface owner and solicit 
and take into account his comments be¬ 
fore recommending to the appropriate 
authorized officer that the period of such 
bond liability be terminated. 

§ 3011.6 Krport*. 

(a) Operations. The operator shall file 
with the Mining Supervisor within 30 
days after the end of each calendar year, 
and within 30 days after any temporary 
or permanent abandonment of opera¬ 


tions. a report, in duplicate, containing 
the following with respect to his opera¬ 
tions or the operations subject to such 
abandonment. 

<1> Serial number of the lease, permit, 
or license and a description of the lands 
affected by operations. 

(2) The number of acres disturbed and 
the number of acres reclaimed. Including 
areas on which revegetation is being 
conducted. 

(3) A description of the reclamation 
work remaining to be done on lands dis¬ 
turbed. 

(b) Revegetation. <1> The operator 
shall file a report, in duplicate with the 
Mining Supervisor within 30 days after 
each planting is completed. The report 
slfhll: (i) Identify the lease or license: 
<ii) Show the types of planting or seed¬ 
ing. including mixtures and amounts: 
<111) Show the date of planting or seed¬ 
ing; (iv) Identify or describe the planted 
or seeded lands; <v> Describe any sur¬ 
face manipulation, mulching, fertiliza¬ 
tion. and irrigation procedures. If any, 
and contain such other information as 
may be considered relevant. 

<2> The Mining Supervisor and the 
authorized officer of the Federal surface 
managing agency shall, as soon as possi¬ 
ble after each full growing season. Joint¬ 
ly inspect and evaluate the revegetated 
areas to determine, in consultation with 
the surface owned if other than the 
United States, whether satisfactory 
vegetative growth has been established. 
or whether additional revegetation ef¬ 
forts should be ordered pursuant to 30 
CFR 211.62(b) (2). 

§ 3011.7 Notice of tMinrmnplimiw: Rev* 
oration. 

ca> The appropriate authorized offi¬ 
cer and the Mining Supervisor shall have 
the right to enter upon the lands subject 
to this Subpart under lease or license, 
at any reasonable time. 

fb> If an appropriate authorized of¬ 
ficer discovers that an operator is con¬ 
ducting on lands subject to this subpart 
activities which are not in compliance 
with the requirements of a least or li¬ 
cense, applicable regulations, or an ap¬ 
proved plan and such activities do not 
threaten immediate mid serious dam¬ 
age to the environment, resources, or 
the health and safety of the public, such 
authorized officer shall or, in the case of 
an appropriate authorized officer of any 
Federal surface managing agency not in 
the Department of the Interior, may 
refer the matter to the Mining Super¬ 
visor for remedial action pursuant to 30 
CFR 211.72(a). 

<C) If an appropriate authorized of¬ 
ficer discovers that an operator is con¬ 
ducting on lands subject to this subpart 
activities which are not in compliance 
with the requirements of a lease or li¬ 
cense. applicable regulations or an ap¬ 
proved plan and such activities threaten 
immediate and serious damage to the 
environment, resources, or the health 
and safety of the public, and the Mining 
Supervisor is not available for appro¬ 
priate remedial action pursuant to 30 
CFR 211.72(c). such authorized officer 
may order the immediate cessation of 
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such activities and shall promptly notify 
the Mining Supervisor. Upon such noti¬ 
fication. the Mining Supervisor shall or¬ 
der immediate remedial action pursuant 
to 30 CFR 211.72(c). 

<d) Failure of the operator to take 
action in accordance with an order for 
cessation of activities issued pursuant to 
paragraph (o) of this section, or with a 
written notice of noncompliance issued 
by the Mining Supervisor In acco rdance 
with the provisions of 30 CFR 211.72 
shall be grounds for suspension of the 
operation and for possible cancellation 
of the lease, permit, or license in accord¬ 
ance with the regulations in 43 CFR 
3500 of this Chapter. 

g 3(itl .8 Variance*. 

(a) Variances from compliance with 
the performance standards set forth in 
this subpart may be allowed as part of 
an approved mining plan under cither 
of tlie following circumstances: 

(1) Where an applicant states in a 
proposed plan or modification thereof 
that he cannot meet a performance 
standard specified in subparagraphs 
30412-2<f> (2), <4>. <6>, (11), (12) or 
(13) of this subpart, he may request 
a variance from such performance 
standard where such variance would be 
compatible with the approved post min¬ 
ing land use. and shall support his re¬ 
quest with appropriate information dem¬ 
onstrating the need therefor. The Min¬ 
ing Supervisor, after consultation with 
the appropriate authorized officer and 
the surface owner, if other than the 
United States, may approve or disap¬ 
prove such variance, and shall advise the 
applicant and approve or disapprove the 
proposed plan or modification accord¬ 
ingly; 

(2) Where an applicant proposes a 
post-mining land use that is substan¬ 
tially different from the land use Imme¬ 
diately prior to any exploration and 
mining, the Mining Supervisor, with the 
concurrence of the appropriate author¬ 
ized officer and after consultation with 
the surface owner. If other than the 
United States, may approve a mining 
plan containing variances from the per¬ 
formance standards of 30 CFR 211 and 
I 3041.2-2(f) hereof, provided that: 

(A) After consultation with the ap¬ 
propriate land use planning agencies, if 
any. the proposed development is 
deemed to constitute an equal or better 
economic or public use of the affected 
land, as compared with the premining 
use. 

(B) The granting of such variance is 
essential to achieving the proposed post 
mintng land use. 

<C) The applicant presents specific 
plans for the proposed post mining land 
use and appropriate assurances that 
such use will be: (!) Compatible with 
adjacent land uses; (ii) Supported by 
commitments and assured of investment 
from public agencies where appropriate: 
(ill) Practicable with respect to private 
financial capability for completion of 
the proposed development: (iv) Planned 
pursuant to a schedule made part of the 


proposed mining plan so as to Integrate 
the mining operation and reclamation 
with the post mining land use; (v) De¬ 
signed by qualified personnel In con¬ 
formance with professional standards in 
order to assure the stability, drainage, 
and configuration necessary for the in¬ 
tended use of the site. 

fD> To the degree possible and taking 
Into account the subjective nature of 
the assessment, the applicant has con¬ 
sidered the impact of the proposed land 
use on the aesthetic character of the 
area by consulting with inhabitants of 
the area, and utilizing expertise in the 
landscape and geomorphologlc fields. 

<b> Any application for a variance 
pursuant to paragraph (a) of this sec¬ 
tion shall demonstrate that any pro¬ 
posed disturbance of land above a hlgh- 
wall will facilitate compliance with the 
environmental protection and perform¬ 
ance standards set forth in this subpart. 

<c) Any application for variance pur¬ 
suant to paragraph (a) of this section 
which proposes to place spoil or other 
material on the downslope below the 
bench used to mine an area classed as 
•steep slope,” shall demonstrate to the 
satisfaction of Mining Supervisor that 
the permanent or temporary sediment 
loads in the receiving drainages and 
reclamation to the post-mining land use 
will not have significant adverse effects 
upon the aesthetics of the area. 

(d) All variances granted pursuant to 
this section shall be reviewed by the Min¬ 
ing Supervisor and the appropriate au¬ 
thorized officer not more than three years 
after granting of the variance and in¬ 
corporation in the mining plan, to ensure 
that the development is proceeding in 
accordance with the terms of the ap¬ 
proved plan and the terms and condi¬ 
tions of any lease, permit, or license. 

<e) An operator may apply for a vari¬ 
ance pursuant to the provisions of para¬ 
graph (a) of this section only by sub¬ 
mitting a new or revised mining plan to 
the Mining Supervisor for appr oval pur¬ 
suant to the provisions of 30 CFR 211. 
Minor changes of operations which do 
not involve violations of the performance 
standards set forth in this subpart, and 
the granting of a variance pursuant to 
the description in ft3041.2-2(a) <2> of 
this subpart, will not be deemed to be 
subject to or require compliance with, 
the provisions of this section. 

<f> If the Director of the GS deter¬ 
mines that a decision to grant a variance 
would constitute a major Federal action 
significantly affecting the quality of the 
human environment, and that an en¬ 
vironmental impact statement os re¬ 
quired by Section 102(2X0 of the Na¬ 
tional Environmental Policy Act has not 
been prepared with respect thereto, such 
a statement shall be prepared. If the 
Mining Supervisor grants a variance 
pursuant to this Section, he shall notify 
the appropriate land managing agency 
or land planning agency for the pur¬ 
pose of determining whether any 
changes may, as a result of such vari¬ 
ance. be required in any land use plan. 
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PART 3500—LEASING OF MINERALS 
OTHER THAN OIL AND GAS: GENERAL 

2. Section 3500.0-5 of 43 CFR is 
amended by revising paragraphs <h) and 
<1> os follows: 

g 3300.0—5 Definition*. 

• • • • • 

(h) Public Bodies. Public bodies are 

Federal and State agencies, municipali¬ 
ties, and rural electric cooperatives and 
similar types of organizations, and non¬ 
profit corporations controlled by any of 
foregoing entities. 

(1) Government entities. Govern¬ 
mental entities arc Federal and State 
agencies, municipalities and subdivisions 
thereof, including any corporation pri¬ 
marily acting os an agency or Instru¬ 
mentality of a State, which produces 
electrical energy for sale to the public. 

3. 43 CFR 3501.1-4 paragraphs <b)<l> 
U> and <ii) are revised to read as follows: 

§3501.1— I Arrcuigr limitation*. 

• » • • • 

(b) • • • 

(1) Coal (L> No person, association, or 
corporation, or any subsidiary, affiliate, 
or persons controlled by or under com¬ 
mon control with such person, associa¬ 
tion. or corporation shall take, hold, own 
or control at one time Federal coal leases 
or permits on an aggregate of more than 
46.080 acres in any one State, and in no 
case on an aggregate of more than 100.- 
000 acres in the United States. 

(ii) No person, association, or corpora¬ 
tion holding, owning or controlling Fed¬ 
eral cool leases or permits <by Itself or 
through any subsidiary, affiliate, or per¬ 
son under common control with It) on 
an aggregate of more than 100.000 acres 
in the United States on August 4, 1976, 
shall be required to relinquish any lease 
or permit which it held on that date, 
but It shall not be permitted to take, 
hold, own or control any further Federal 
coal leases or permits until such time as 
its holding, ownership, or control of Fed¬ 
eral leases or permits has been reduced 
below an aggregate of one hundred 
thousand acres within the United States. 
• • • # • 

4. 43 CFR 3501.1-5 is revised to read as 
follows: 

§ 3501.1-5 

(a) All leaseable minerals except coal . 
No lands within the boundaries of the 
following areas bn*the public domain shall 
be leased under the provisions of this 
Part: 

(1) National parks and monuments. 

(2) Indian reservations. 

(3) Incorporated cities, towns, and 
villages. 

(4) Naval petroleum and oil shale re¬ 
serves.' 

(5) Lands acquired under the act of 
March 1. 1911 (36 Stat. 961; 16 U.8.C. 
513-519) known as the Appalachian For¬ 
est Reserve Act. or other acquired lands. 

<b) Coal. No coal leasing shall be per¬ 
mitted on the public domain within the 
areas set forth in 43 CFR 3535.4. 
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5. 43 CFR 3501.2-1 Is revised to read as 
follows: 

{ 3501.2 Acqutrfd land*. 

§ 3501.2—1 I Mind*, and deposit* not *ul>- 
jrc| to lr«*ing. 

<a> All leascable minerals except coal. 
The following acquired lands are not 
subject to leasing: 

(1) Lands acquired for the develop¬ 
ment of their mineral deposits; 

(2) Lands acquired by foreclosure or 
otherwise for resale; 

(3) Lands acquired as surplus under 
the Surplus Property Act of October 3. 
1944 <58 Stat 765; 50 U.S.C. 1611. et 
seq >; 

<4) Lands in incorporated cities, 
towns, and villages; 

<5> Lands in national parks and 
monuments; and 

<6> Lands which are tide lands or 
submerged coastal lands within the Con¬ 
tinental Shelf adjacent or littoral to any 
part of land within the jurisdiction of 
the United States. 

<b» Coal. No coal leasing shall be per¬ 
mitted on acquired lands within the 
areas set forth in 43 CFR 3525 4 

6. 43 CFR 3502.9 is amended to read as 
follows; 

§ 3502.9 Public llcxlic*. 

§ 3302.9—1 GmI 

(a) To obtain a coal lease on a tract 
set aside pursuant to 30 U.S.C. 201 <a) a 
public body must submit; 

(1) Evidence of the manner in which 
it is organized; 

(2) Evidence that it is authorized to 
hold a lease or permit; 

<3> Evidence that the action proposed 
has been duly authorized by its govern¬ 
ing body: and 

t4> A definite plan to produce energy 
solely for its own use or for sale to its 
members or customers «except for short¬ 
term sales to others). 

<b> To obtain a license to mine coal 
pursuant to 30 U.8.C. 208. a municipality 
must submit: 

U> Evidence of the manner in which 
it Lv organized: 

<2> Evidence that it is authorized to 
hold a license; and 

<3> Evidence that the action proposed 
has been duly authorized by its govern¬ 
ing body. 

<c> To obtain a coal lease pursuant to 
30 U.8.C. 352 on a tract of acquired lands 
set apart for military or naval purposes, 
a governmental entity must submit: 

U) Evidence of the manner in which 
it is organized. Including the state In 
which it is located; 

<2> Evidence that it is authorized to 
hold a lease: 

<3> Evidence that the action proposed 
has been duly authorized by its govern¬ 
ing body; and ♦ 

<4» Evidence that it is producing elec¬ 
tricity for sale to the public In the state 
where the lands to be leased is located. 

<d> Where the material required in 
paragraphs <a>, (b) and fc) of this sec¬ 
tion has previously been filed, a reference 
by serial number of the record in which 
it has been filed, together with a state¬ 


RULES AND REGULATIONS 

ment as to any amendments, will be 
accepted. 

7. 43 CPR Subpart 3503 is amended by 
adding a new f 3503.3-3 to read as 
follows: 

§ 3503.3-3 Coal. 

(a) A coal lease shall require payment 
of a royalty of not less than 12& per 
centum of the value of the coal removed 
from a surface mine. 

(b) A coal lease shall require payment 
of a royalty of not less than 8 per centum 
of the value of the coal removed from an 
underground mine, except that the au¬ 
thorized officer may determine a lesser 
amount if conditions warrant. 

(c) The value of coal removed from a 
mine Is defined for royalty purposes in 
30 CFR 211.63. 

8. 43 CFR | 3503.3-1 <b> Is amended by 
revising paragraph <1> to read as 
follows: 

§ 3503.3—1 General *lut<iiirnt rental*. 


<b) Leases —<1) Coal. Annual rental 
per acre or fraction thereof for coal 
leases shall not be less than 25 cents for 
the first year, not less than 50 cents for 
the second through fifth years and not 

less than $-for each and every 

year thereafter during the continuance 
of the lease. 

<U Leases issued before August 4,1976. 
The rental paid for any year shall be 
credited against the royalties for that 
year until the lease is readjusted. 

(U) Leases issued or adjusted after 
August 4, 1976. Rental payments may 
not be credited against royalties. 

§§ 3505.1-1, 3505.2-1 through 3505.2-1 

| lte*4*r\rd] 

9. 43 CFR Subpart 3505 is amended by 
revoking and reserving it 3505.1-1, 
3505.2, 3505.2-1, 3505.2-2, 3505.2-3. and 
3505.2-4. 

g§ 3511.2-1 and 3511.2-2 (Amended) 

10. 43 CFR Subpart 3511 is amended 
by revoking and reserving paragraph (b) 
(1) of | 3511.2—1 •. b • (1) and » 3511.4-4. 


PART 3520—PREFERENCE RIGHT AND 
COMPETITIVE LEASES 

Operator questions order of sections: 

11. Section 3520.0-3 is revised as 
follows: 

§ 3520.0—3 Authority**. 

(a) Public domain and acquired lands. 
The Secretary is authorized to divide 
into leasing units and award leases of 
mineral lands and mineral deposits 
owned by the United States as set forth 
in i 3500.1-1 subject to the provisions of 
the Mineral Leasing Act, as amended 
and supplemented, and the Mineral 
Leasing Act for Acquired Lands as set 
forth in 1 3500.0-3. Coal leasing is gov- 
emed by the application procedures in 
43 CFR Subpart 3525. Other leaseable 
miner als a re covered by the procedures 
In 43 CFR Subpart 3521. 

14. Section 3521.2-1 is revised as 
follows: 


8 3521.2—1 Application or Bureau nu»* 
lion. 

*n> Application. (1> Forms. <i> Where 
filed and copies. An application for a 
lease must be filed in duplicate in the 
proper office. No specific form is re¬ 
quired. Competi-coa! lease applications 
will be accepted only as authorized by 43 
CFR Subpart 3525. The application 
should Include the information set forth 
in <il) to <v) of this subparagraph. 

<ii> The applicant’s name and address. 
<iU> State of citizenship and qualifi¬ 
cations. 

(lv> A complete and accurate descrip¬ 
tion of tiie lands for which the lease Is 
desired. See 1 3501.1-3. 

<v> Evidence that the land Is valuable 
for the mineral for which application is 
made, with a statement as to the char¬ 
acter. extent and mode of occurrence of 
the deposit. 

<2) Additional Statements Required. 
The contemplated investment for the 
development and purchase of equipment 
of a producing mine of a stated average 
dally output. Phosphate. To the extent 
such information is known to the appli¬ 
cant, a description of the phosphate and 
associated or related mineral deposits in 
the land based upon such actual exami¬ 
nation as can be effected without an In¬ 
jury to the land or deposits <such ex¬ 
amination shall not be deemed a tres¬ 
pass). giving nature and extent of the 
deposits; an outline in general terms of 
the proposed method of mining and 
processing the same; the proposed in¬ 
vestment in mining operations thereon, 
and processing facilities therefor. 

<3> Evidence showing in sufficient de¬ 
tail that: 

ti) The amount of phosphate lands. 
Federal and non-Federal, held by him, 
together with the lands described in the 
application are necessary for his pro¬ 
posed development plan. 

ill) He intends to explore, mine and 
develop the property in good faith. 

till) His proposed operations of the 
property will be in accordance with good 
conservation practice and this addi¬ 
tional development is needed in order to 
supply an existing demand which cannot 
otherwise be reasonably met. 

12. Section 3521.2-2 is revised as 
follows: 

§ 3521.2—2 Uualittration*. 

(a) Compliance with Subpart 3502 Is 
required. 

<b) Bureau motion. (1) Bureau of 
Land Management responsibility, 

<2) Geological Survey responsibility. 

(c> Leasing Units . <1> Phosphate. If 
the authorized officer shall determine, 
after consultation with the Mining 
Supervisor of the Oeologlcal Survey that 
specific lauds or deposits, not under nn 
outstanding permit or application for 
preference right lease, which constitute 
an acceptable leasing unit are subject to 
phosphate lease, they will be offered for 
such lease on the terms and condltlom 
to be specified in the notice of lease offer 
to the qualified person who offers the 
highest bonus by competitive bidding 
equal to the fair market value of the 
mineral deposit either at public auction 
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or by sealed bids as provided in the no- 
tlce of lease offer. 

(2) Solid (hardrock ) minerals. Any 
qualified person may file an application 
for the competitive offering of such 
deposits. Leasing units may not exceed, 
In reasonably compact form, 2,560 acres 
of land described In the manner re¬ 
quired by this section. The authorized 
officer may prescribe a lesser area for 
any mineral deposit If the Geological 
Survey reports that such lesser area is 
adequate for a logical leasing unit. 

<l> Exception, (a) Phosphate. In a no¬ 
tice for a phosphate lease, the detailed 
statement will set forth that the terms 
of minimum production will not be re¬ 
duced or waived at the lessee’s request 
as provided In ft3503.3-2(b) (3). <d), 
<e), or upon a satisfactory showing that 
market conditions ore such that the 
lessee cannot operate except at a loss, 

(b) Asphalt. All leases will be issued 
through competitive bidding only In the 
same manner as that provided for in 
8ubpart 3120. 

(e) Publication . Notice of offer of 
lands or deposits for lease by competi¬ 
tive bidding will be by publication once 
a week, or for such other period as may 
be deemed available. In a newspaper of 
general circulation in the county in 
whtch lands are situated. 

13. The following sections arc re¬ 
pealed and reserved: 43 CFR 4 3520.0-4. 
43 CFR 9 3520.1-2. 43 CFR 9 3520 1-3. 43 
CFR ft 3521.1-4, 43 CFR ft 3521.1-5. 

14. Title 43 CFR I 3520.2-1 is amended 
to read as follows: 

§ 3520.2—1 Duration of lru*N*». 

Leases shall be issued for indetermi¬ 
nate periods subject to readjustment or 
renewal at the end of the first 20-year 
period upon such terms and conditions 
as may be Incorporated in each lease or 
prescribed in general regulations Issued 
by the Secretary of the Interior. Includ¬ 
ing covenants relative to mining meth¬ 
ods. waste, period of preliminary devel¬ 
opment and minimum production (a) 
tfxcephons. (1) Asphalt. Asphalt leases 
are issued for 10 years and so long there¬ 
after as the lessee complies with the 
terms and conditions of the lease. 

(2) Solid (hardrock ) minerals . The 
lease will be issued for a period not ex¬ 
ceeding 20 years the term to be deter¬ 
mined upon the advice of the agency 
having Jurisdiction over the surface and 
the U S. Geological Survev. 

<3> Coal leases issued or readjusted 
after August 4 . 1976. The term of the 
lease shall be twenty years, and as long 
thereafter os the lessee is producing coal 
annually In commercial quantities. 

§ 3524.1-1 rRntrrvrd] 

15. 43 CFR Subpart 3524 is amended 
by revoking and reserving 9 3524.1-1. 

16. 43 CFR 3524.2-1 is amended to 
read as follows: 

8 3524.2—1 final. 

(a> Application . A lessee may obUin 
modification of his lease to include coal 
lands or coal deposits contiguous to 
those embraced in his lease if the au¬ 
thorized officer determines that it would 
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be in the interest of the United States to 
do so. In no event shall the total area 
added by such modifications to an exist¬ 
ing coal lease exceed one hundred sixty 
acres or the same number of acres as 
that in the original lease, whichever Is 
less. The lessee shall file his application 
for modification in duplicate in the 
4>roper land office, describing the addi¬ 
tional lands desired, and the needs and 
reasons for and the advantage to the 
lessee of such modification. 

(b) A ratability — (l ) Noncompetitive. 
Upon determination by the authorized 
officer that the modification Is Justified 
and that the Interest of the United 
States Is protected, the lease will be 
modified without competitive bidding to 
Include such part of the land or depos¬ 
its as he shall prescribe. 

<2> Competitive. It It Is determined 
that the additional lands or deposits can 
be developed as part of an Independent 
operation or that there Is a competitive 
Interest In them, they will be offered as 
provided In Subpart 3520. 

(c) Terms and conditions. The au¬ 
thorized officer shall require changes in 
the terms and conditions of the original 
lease to make them consistent with the 
modified lease. Before a lease is modi¬ 
fied under paragraph (a) or <b) of this 
section, the lessee shall file his written 
acceptance of the conditions imposed in 
the modified lease and the written con¬ 
sent of the surety under the bond cov¬ 
ering the original lease to the modifica¬ 
tion of the lease and to extension of the 
bond to rover the additional land. 

17. A new Sub part. 3525, is added to 
Title 43 CFR as follows: 

Sob part 3525—Energy Mineral* Activity 
Recommendation Sy%Uni (EMARS) 

Sec. 

3525.1 Authority. 

3525.2 Objective* and policy. 

3625.3 Competitive leaflets: procedure* 

3525.4 Qualified applicant*. 

3525.5 Lands subject to Icaalng. 

3525.6 Special leasing opportunities. 

8625.7 Deferred bonus payment policy. 

36256 Request for Information on arena 

of Interest. 

3525.9 Applications: short*term sales. 

3525.10 Preliminary data. 

3525.11 Laud-uae plans. 

3525.12 Land-use plans: availability 

3625.13 Consent to leasing: Federal surface 

managing agency. 

3525.14 Consultation with Governor*. 

3625 15 Notice of lease sale. 

3525.16 Consultation with Attorney Gen¬ 
eral. 

3625 17 Award of leases. 

3625.18 Compliance with Notice of Compet¬ 

itive Leone Offer. 

3526.19 Procedures and public participation. 

Subpart 3525 —Energy Mineral's Activity 
Recommendation System (EMARS) 

fl 3525.1 Authority# 

(ai Acts. < 1 > The Act of February 25, 
1920. 41 6tat. 437. as amended by the Act 
of June 3, 1948. 62 Slat. 248, the Act of 
September 9. 1959, 73 Stat. 490, the Act 
of August 31. 19£4. 78 8tat. 710, and the 
Act of August 4. 1976, 90 6tat. 1083, 30 
U.S.C. 201(a). 

(2) The Act of August 7. 1947, 61 8tat. 
913. and the Act of August 4. 1976. 90 
Stat. 1090. 30 UJB.C. 352. 
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(b) Actions Authorized . The Secretary 
may issue cool leases through competi¬ 
tive bidding. 

§ 3525.2 Objective* ami policy, 

(a) The objectives of the Department’s 
coal leasing process called Energy Min¬ 
erals Activity Recommendation System 
(EMARS). include: the orderly and 
timely development of federally-owned 
cool; appropriate uses of the resources; 
effective environmental protection; and 
a fair market return to the public for the 
resources sold. The program consists of 
three principal elements: nominations; 
multiple resource land-use planning; 
and environmental analysis. Nominations 
provide the first indication of tracts 
which should or should not be leased 
The nominations received arc then com¬ 
pared with resource values through the 
Bureau’s land-use planning process, in¬ 
cluding Management Framework Plans 
From these phases, proposed tract rec¬ 
ommendations will be made and envi¬ 
ronmental analyses will be undertaken 
on the proposed cool lease tracts. The 
integration of these three elements, i.e., 
nominations, multiple resource land-use 
planning, and environmental analysis— 
each of which will be undertaken with 
State and public participation—will 
produce specific coal lease recommenda¬ 
tions for Secretarial decision. 

(b) It is the policy of the Deportment 
to encourage the development of Fed¬ 
erally-owned cool, where such develop¬ 
ment Is authorized, through a program 
ttiat will provide for the protection, or¬ 
derly development and conservation of 
Federal mineral and nonmineral re¬ 
sources In a manner that will avoid, 
minimize or correct adverse impacts on 
society and the environment resulting 
from coal development, without undue 
duplication or administrative delay by 
Federal officers. It is also the policy of 
the Department to issue lenses for coal 
only where reclamation of the affected 
lands to the standards set forth in 43 
CFR Part 3040 is attainable and assured 
and a reclamation program will be un¬ 
dertaken os contemporaneously as prac¬ 
ticable with operations. 

§ 3525.3 (loroprtitfvc Pro**- 

dure*, 

(a) Establishment of leasing tracts. 
General coal land or deposits shall be 
divided into suitable leasing tracts and 
leased competitively. The Energy Min¬ 
erals Activity Recommendation System 
(EMARS* shall be used to identify 
tracts suitable for leasing through nomi¬ 
nations and multiple-use land manage¬ 
ment planning. All competitive lease 
sales, except those that qualify under 
the short-term leasing criteria, will be 
on Bureau motion. 

(b) Selection of proposed tracts . 41 > 
Bureau Motion. Proposed tracts will be 
selected by the Bureau of Land Man¬ 
agement and United States Geological 
Survey field offices, with participation 
from affected State governments, and 
other surface management agencies, if 
other than the Bureau of Land Man¬ 
agement, based upon relevant Informa¬ 
tion Including information from the ap- 
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propnate land-use plan, from nomina¬ 
tions and from competitive coal lease 
applications on file 

<2> Selection of Proposed Tracts: 
Short-term Sale . Proposed tracts for 
short-term sales will be selected using 
the same criteria as Bureau motion 
tracts. Prior to selecting a proposed 
short-term tract the Bureau must deter¬ 
mine that the application meets the 
short-term leasing criteria 

(3> No lands mar be included In a 
proposed tract unless: (1) the land is 
included in a completed land-use plan 
and leasing is compatible with the plan; 
(11) the lands have been included in a 
known recoverable coal resource area 
'KRCRA); 

(Ui) the lands have been included in 
a nomination or have been identified by 
BLM as potential leasing tracts or in¬ 
cluded in a short-term lease application. 

(4) Tract Selection Factors. The selec¬ 
tion of proposed lease tracts will include 
consideration of such factors as: depth, 
quality, thickness and extent of the cool 
resource; water resource availability; 
relationship to existing communities; 
potential impacts on economic structure 
<e.g., employment, available services, 
etc); service and access corridors; 
aesthetic qualities such as scenic, cultur¬ 
al. Wildlife, and vegetative values; re¬ 
habilitation potential and Coal Resources 
Regulations Guideline No. 1 (41 FR 
43722 1 . 

<c> Compliance with NEPA The Na¬ 
tional Environmental Policy Act will be 
complied with as follows; If several pro¬ 
posed leasing units have significant 
related characteristics and would sustain 
similar or related environmental impacts, 
as determined by the Secretary, they may 
be covered by a single regional environ¬ 
mental impact statement. Where leasing 
actions are adequately covered In a re¬ 
gional Impact statement, no additional 
Impact statement need be prepared. A 
public hearing will be held after publica¬ 
tion of a draft regional environmental 
assessment or an impact statement, os 
appropriate, will be prepared for pro¬ 
posed leasing actions not included in a 
regional impact statement. The Depart¬ 
ment will provide public notice and an 
opportunity for a public meeting on an 
environmental assessment for a coal 
leasing proposal that indicates that an 
environmental impact statement is not 
required. 

(d) Technical examinations . A techni¬ 
cal examination in accordance with the 
procedures in 43 CFR 3041.2 and 3041.2-1 
will be completed on each unit after com¬ 
pletion of the final environmental impact 
statement or environmental analysis to 
identify specific reclamation require¬ 
ments and tracts requiring special en¬ 
vironmental consideration and to pre¬ 
pare bonding requirements and stipula¬ 
tions to minimise Impacts upon-the en¬ 
vironment and other resources, lands 
uses, or programs. Reclamation require¬ 
ments will be imposed in accordance with 
43 CFR 3041. The technical examination 
will include an evaluation of the pro¬ 
posed leasing unit to balance the value 
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of the coal against the cost of mining, the 
cost of mitigation of environmental 
damage, and the significance of un- 
raitlgable damages. The Bureau will ob¬ 
tain from the Geological Survey an eval¬ 
uation and comparison of the effects of 
recovering coal by deep mining, by sur¬ 
face mining, and by other methods to 
determine which method or methods 
achieves the maximum economic recov¬ 
ery of the proposed tract. 

(c> Recommendation of tentative coal 
lease tracts . t1 > After the BLM has com¬ 
pleted the actions required by para¬ 
graphs (a)-(e) of this section, after 
State government and surface manage¬ 
ment agency consultation, and after 
holding a public hearing, on the record, 
in the area which may be affected by 
the proposed coal lease sale, the State 
Director will recommend suitable tenta¬ 
tive coal lease tracts to the Director. The 
Director will consolidate approved field 
recommendations Into a proposed Coal 
Lease Sale Schedule for review and ap¬ 
proval by the Secretary. 

• 2) The Director's recommendation, 
and the Secretary's final approval, shall 
Include a written synopsis of earlier 
analyses which evaluates and compares: 

(1> The effects of recovering coal by 
deep mining, by surface mining and by 
any other method to determine which 
method or methods or sequence of meth¬ 
ods achieves the maximum economic re¬ 
covery of the coal within the proposed 
leasing tract, and 

(11) The effects which mining the pro¬ 
posed lease might have on an impacted 
community or area, including impacts 
on the environment, on agriculture and 
other activities, and on public services. 

§ 3525.1 (Qualified Applicant*. 

Leases may be issued to qualified ap¬ 
plicants listed in Subpart 3S02 of this 
chapter unless: 

<a> The qualified applicant, or any 
subsidiary, affiliate, or person controlled 
by or under the common control of the 
qualified applicant holds a lease or leases 
to coal depostts issued by the United 
States and has held the lease for 10 
years and Is not producing coal In com¬ 
mercial quantities. 

Exceptions. A lessee is not disqualified 
from holding a lease if either production 
is interrupted by strikes, the elements, or 
casualties not attributable to the lessee, 
or the Secretary has suspended the re¬ 
quirement of continued operation upon 
payment of advance royalties. 

<1> The 10-year period referred to In 
paragraph <a> of this section shall begin 
on August 4. 1976, or the date the lease 
is issued, whichever Is later. 

(2) For the purpose of this paragraph, 
production of coal in commercial quanti¬ 
ties means production adequate to meet 
the requirement for continuous opera¬ 
tion as defined in | 3500.0-5 <g> of this 
chapter. 

<b> The qualified applicant holds or 
controls more than 46.080 acres of Fed¬ 
eral coal leases In any one state or 100.000 
acres of Federal coal leases in the entire 
United States. 


§ 3525.5 land* Mibjccl to lra»ing. 

(a> The Secretary may issue coal leases 
on all lands owned by the United States 
except lands In the: 

(1) National Park System; 

<2> National Wildlife Refuge System: 
(3> National Wilderness Preservation 
System: 

(4) National System of Trails; 

(5) Wild and Scenic Rivers System, 
Including study rivers designated under 
section 5(a) of the Wild and Scenic 
Rivers Act; 

(6) Incorporated cities, towns and vil¬ 
lages; and 

(7) Tide lands, submerged coastal lands 
within the Continental Shelf adjacent or 
littoral to any part of land within the 
jurisdiction of the United States. 

(8> Lands acquired by the United 
States for the development of mineral 
deposits, for foreclosure or otherwise for 
resale, or reported as surplus property 
pursuant to the provisions of the Surplus 
Property Act of 1944 

<b) Cl) The Secretary may Issue coal 
leases with the consent or the Secretary 
of Defense on acquired lands set apart 
for military or naval purposes only if 
the leases are issued to a governmental 
entity, including any corporation pri¬ 
marily acting as an agency or instru¬ 
mentality of a State, which 
(i) Produces electrical energy for sale 
to the public; and 

<ii) Is located in the State in which 
the leased lands are located. 

<2) A government entity is located in 
a State If its production facilities are in 
that State, and the coal produced from 
the lease W’ill be used In the State. 

<c> The regulations in Subpart 3525 of 
Title 43 CFR do not apply to the leasing 
and development of coal deposits owned 
by Indians and subject to the trust pro¬ 
tection of the United States. Regulations 
go verni ng those deposits are found in 
25 CFR Chapter I. 

§ 3525.6 Special lending opportunilit**. 

(a> The Secretary shall, under the pro¬ 
cedures established under this subpart, 
reserve and offer a reasonable number 
of coal lease tracts within competitive 
lease sales each year os special leasing 
opportunities. Except for the limitation 
on bidding contained In paragraph <b) 
of this section, all of the requirements of 
this subpart apply to special leasing op¬ 
portunities Including the requirement 
that the coal be leased at Its fair-market 
value. 

(b) Only’ public bodies, including Fed¬ 
eral agencies, rural electric cooperatives, 
or non-profit corporations controlled by 
any of these entities which have a defi¬ 
nite plan to produce energy for their own 
use or for sale of their members or cus¬ 
tomers will be eligible to bid for leases 
designated as special leasing opportuni¬ 
ties. Evidence of qualification to bid for 
leases designated as special leasing op¬ 
portunities must be filed with the De¬ 
partment at least 60 days prior to a sale 
(c> The Secretary may designate cer¬ 
tain coal lease tracts as special leasing 
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opportunities only if a public body has 
requested, in the nomination or else¬ 
where. that the procedures of this sec¬ 
tion apply. 

<d) Leases issued under this Section 
may be assigned only to another public 
body. 

§ .1525.7 Deferred Bortun Payment Pol¬ 
icy. 

All competitive coal lease sales shall be 
held on a deferred bonus payment basis. 
In a deferred bonus payment the lessee 
shall pay the bonus payment In five (6) 
equal installments: The first installment 
shall be made as required by 5 3525. The 
balance shall be paid in equal annual In¬ 
stallments due and payable on the first 
four anniversary dates of the lease. If 
a lease is relinquished or otherwise ter¬ 
minated. the unpaid remainder of the bid 
shall be immediately payable to the 
United 8tates. 

§ 3525.8 ftm|ur*J for information on 
nn*ai of inlcrcut. 

(a) Purpose. This section establishes a 
procedure by which industry, the general 
public, and 8tate and local governments 
can Inform the Department of the Inte¬ 
rior of their views on coal leasing in par¬ 
ticular areas. The Department will Incor¬ 
porate the information it receives into its 
internal planning processes for Federal 
coal leasing tract selections. Except for 
short-term leasing applications, nomina¬ 
tions are the primary source of informa¬ 
tion on the need for additional coal leas¬ 
ing. 

(b) Description of process . The Direc¬ 
tor will request information on an annual 
basis, or as necessary. Any person may 
file with the Bureau, a statement with 
supporting Information, asking the Di¬ 
rector to make a request for nominations. 
The Bureau is not required to act on the 
statement. The Request for Information 
on Areas of Interest will consist of two 
types. 

(1) Industry nominations . Nomina¬ 
tions from industry of tracts of land that 
the Department should or should not 
make available for coal leasing includ¬ 
ing. as appropriate, statements describ¬ 
ing why the tracts should or should not 
be leased. 

(2) Areas of public concern. Concur¬ 
rently with Industry Nominations. 8tate 
and local governments and the general 
public are requested to submit Areas of 
Public Concern covering tracts of land 
that the Department should or should 
not make available for coal leasing In¬ 
cluding, as appropriate, statements de¬ 
scribing why the tracts should or should 
not be leased. 

<c> Use of nominations. Information 
obtained through the nominations proc¬ 
ess will be analyzed and compared with 
multiple resource opportunities identi¬ 
fied in the land-use planning process. 
Proposed coal lease tracts will then be 
developed on the basis of nominations 
and multiple resource Information. 

<d) Description of nominations. All 
nominations or statements of informa¬ 
tion for or opposed to leasing shall: 
<!)(!> Describe the lands by legal sub¬ 
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divisions, section, township, and range; 
or in the case of land covered only by 
protracted surveys, by section, township, 
and range according to an approved pro¬ 
traction diagram; or 

(ii) Use the Bureau of Land Manage¬ 
ment's Surfacc/Minernls Management 
Quads 'minerals ownership maps) to In¬ 
dicate nominated areas. A readily dis¬ 
cernible line on these maps conforming 
to legal subdivision and section lines will 
be accepted as the description required 
in paragraph (d)(1) <1) of this section. 
The maps are available for sale at BLM 
State and most District Offices. 

<2) Describe reasonably compact areas, 
which will be assumed to Include all Fed¬ 
eral coal within the boundaries described, 
and may not exceed 25.000 acres. 

(«) Multiple nominations. If a person 
submits two or more nominations for 
leasing or two or more nominations 
against leasing, choices shall be ranked 
in order of importance and shall be num¬ 
bered consecutively. Nominations should 
be ranked on a nationwide basis. 

<t) Inspectio n an d copying. The pro¬ 
cedures in 43 CFR Part 2 govern the 
public inspection and copying of infor¬ 
mation submitted under this section. 

(g) Notice of requests for nominations 
on areas of interest . (1) Notice of each 
Request for Information on Areas of In¬ 
terest will be published in the Federal 
Register and in a newspaper's) of gen¬ 
eral circulation in the 8tatc affected and 
will specify the area or areas covered by 
the call, the size and raking of nomina¬ 
tions. the period of time within which 
to submit nominations, and the addresses 
to which the nominations are to be 
submitted. 

(2) Lands Eligible for Nominations . 
Nominations will be accepted only for 
those lands that are eligible for coal leas¬ 
ing. Lands not subject to leasing Include 
(1) lands listed In $ 3525.5; (ii) lands 
withdrawn from coal leasing or otherwise 
not subject to the provisions of the Min¬ 
eral Leasing Act: (ill) land subject to a 
coal lease, permit or preference right 
lease application; and (iv) areas desig¬ 
nated by BLM as primitive areas. 

(h) Areas nominated in national /or¬ 
es! system. The authorized officer will no¬ 
tify the Secretary of Agriculture of all 
lands nominated for leasing that are in 
the National Forest System. 

(i) Meeting on Nominations. Prior to 
the selection of proposed tracts, the Bu¬ 
reau will hold a public meeting on nomi¬ 
nations if the public has not had an op¬ 
portunity to comment on the nomina¬ 
tions In the land-use planning process. 

§ 3525.9 Application*: Short-term *al«**. 

Applications for coal leases will be ac¬ 
cepted only If the applicant shows that 
(a) the cool is needed to maintain an ex¬ 
isting mining operation, or (b) the coal 
is needed as a reserve for production in 
the near future. 

§ 3525.10 Preliminary data. 

(a) Any application for coal lease filed 
pursuant to the regulations in this Chap¬ 
ter shall contain preliminary data to as¬ 
sist the authorized officer in making a 
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technical evaluation and environmental 
analysis as described In 4 3041.2. 

(b) Such preliminary data shall in¬ 
clude: (1) Such map, or maps, as may 
be available from State or Federal 
sources, on which shall be shown the 
topography of the land applied for, and 
on which the applicant shall show physi¬ 
cal features and natural drainage pat¬ 
terns and existing roads, vehicular trails, 
and utility systems; the location of any 
proposed exploration operations, includ¬ 
ing seismic lines, drill holes, to the extent 
known, the location of any proposed min¬ 
ing operations and facilities, trenches, 
access roads or trails, and support facil¬ 
ities incidental thereto, inducting the 
approximate location and aerial extent 
oI the areas to be used for pits, over¬ 
burden. and tailings; and the location of 
water sources or other resources which 
may be used in the proposed operations 
or facilities incidental thereto. 

<2) A narrative statement, including: 
(1) The anticipated scope, method, and 
schedule of exploration operations, in¬ 
cluding the types of exploration equip¬ 
ment to be used. 

(ii) The method of mining anticipated, 
including the best available estimate ot 
the mining sequence and production rate 
to be followed. 

(ill) The relationship. If any. between 
the mining operations anticipated on the 
lands applied for and existing or planned 
mining operations, or facilities incidental 
thereto, on adjacent Federal or non- 
Federal lands. 

dv) A brief description. Including 
suitable maps or aerial photographs as 
appropriate, of the existing land use 
within and adjacent to the lands applied 
for: and of known geologic, visual, cul¬ 
tural. or arcliaeologtcal features: and the 
known habitat of fish and wildlife, par¬ 
ticularly threatened and endangered 
species, that may be affected by the pro¬ 
posed or reasonably anticipated explora¬ 
tion or mining operations. 

<v> A brief description of the proposed 
measures to be taken to maximize, 
control, or prevent fire, soil erosion, pol¬ 
lution of surface and ground water, dam¬ 
age to fish and wildlife or other natural 
resources, air and noise pollution, and 
hazards to public health and safety: to 
reclaim the surface; and to otherwise 
meet applicable laws and regulations, 
which the applicant wishes to have con¬ 
sidered by the authorized officer, 

(c) The applicant shall not enter upon 
the land for any operational purpose, ex¬ 
cept for casual use, without rrior au¬ 
thorization. Casual use, as used In this 
section, means activities which do not 
cause significant surface disturbance or 
damage to lands, resources, and improve¬ 
ments, such as activities which do not 
include (1) the use of heavy equipment 
or explosives, or (2) vehicular movement 
off established roads and trails which 
causes such disturbance. 

(d) The authorized officer, after re¬ 
viewing the preliminary data contained 
in an application, and at any time during 
a technical examination and environ¬ 
mental analysis, may request additional 
information from the applicant. 
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g3323.ll I plan*. 

(iit Preparation of a land-use plan. 
The Secretary may not Issue a lease for 
coal deposits unless the lands contain¬ 
ing coal deposits have been included in 
a comprehensive land-use plan and the 
sale is compatible with the plan. A com¬ 
prehensive land-use plan shall: 

< l» Use and observe the principles of 
multiple use and sustained yield set forth 
in the Federal Land Policy and Manage¬ 
ment Act of 1976; 

«2» Use a systematic interdisciplinary 
approach to achieve integrated consider¬ 
ation of physical, biological, economic, 
and other sciences; 

i3> Give priority to the designation 
and protection of areas of critical en¬ 
vironmental concern; 

<4* Rely, to the extent U is available, 
on the Inventory of the public lands, 
their resources, and other values: 

*5> Consider present and potential 
uses of the public lands; 

(6* Consider the relative scarcity of 
the values involved and the availability 
of alternative means < including recy¬ 
cling > and sites for realization of those 
values: 

<7* Weigh long-term benefits to the 
public against short-term benefits; 

' 8 > Provide for compliance with ap¬ 
plicable pollution control laws, includ¬ 
ing State and Federal air. water, noise, 
or other pollution standards or imple¬ 
mentation plans; and 

<9) Assess the amount of coal deposits 
contained In the land and shall, based 
on available information, identify the 
amount of coal that is recoverable by 
deep mining operations and the amount 
that Is recoverable by surface mining 
operations. 

«b» Agency to prepare land-use plans. 
ill The Bureau of Land Management 
will prepare plans for land under its 
jurisdiction in accordance with its proce¬ 
dures. 

t2) The Department of Agriculture 
and other federal agencies with jurisdic¬ 
tion over lands where there is interest in 
coal mining will prepare land-use plans 
for those lands. 

(3 > If the Secretary finds that because 
of non-Fedcral interest in the surface, or 
because the coal resources are Insuffi¬ 
cient to justify the coots of a Federal 
comprehensive land use-plan. In an area, 
he may lease lands in that area if the 
lands containing the coal deposits have 
been included in either a comprehensive 
land-use plan prepared by the State 
within which the lands are located, or a 
land-use analysis prepared by the Secre¬ 
tary of the Interior. 

<c > Consultation and public hearino. A 
plan will not be adequate for the pur¬ 
pose* of this section unless the agency 
that prepares the plan has: 

111 Consulted appropriate state and 
local governments and the general pub¬ 
lic during the preparation of a plan; and 

(2) Provided an opportunity for a pub¬ 
lic hearing on a proposed plan prior to its 
adoption if requested by any person who 
may be adversely affected by the adop¬ 
tion of the plan. 
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id i Hearino Require meats. The agen¬ 
cy that conducts the hearing shall: < I * 
Publish a notice of the hearing in a 
newspaper of general circulation at least 
once in each of two consecutive weeks m 
the affected geographical area; 

<2> Provide an opportunity for tes¬ 
timony by anyone who desires to do so; 

<3> Compile a complete transcript of 
the hearing if a request for a transcript 
is filed, in writing, at least 10 days prior 
to the hearing. 

(41 Plans adopted prior to August 9. 
1976 will be considered adequate If the 
public had an adequate opportunity to 
comment on the plan prior to its adop¬ 
tion. even if a formal hearing was not 
held. 

§3323.12 l-iimi-UM’ plimn : u% uilulnlit'. 

The Bureau’s land-use plan and multi¬ 
ple land-use management plans of other 
Federal agencies, as appropriate, will be 
available for inspection at the appro¬ 
priate Bureau or agency office. Upon the 
request of the Governor of a State af¬ 
fected by coal lease actions, the State 
Director will make available for hJs re¬ 
view the land-use plans for that State, 
and. as appropriate, adjacent States 

§ 3323.13 l.onM-til to Imping: Ftilrral 
*urfarc managing agency. 

<a) The Secretary may not issue leases 
for lands the surface ol which is under 
the jurisdiction of any agency other 
than the Department of the Interior un¬ 
less the Federal agency has consented 
to the issuance of the lease, but any 
lease shall contain terms and conditions 
as the head of the agency may prescribe 
for the use and protection of the non- 
mineral interests in those lands. 

(b) The Secretary must accept the 
conditions prescribed by the surface 
managing agency, but may prescribe ad¬ 
ditional terms and conditions that are 
const*tout with the terms proposed by 
the surface managing agency to protect 
the Interests of the United States and to 
safeguard the public welfare. 

§ 3323.14 LonMiltatkni *ith (himthot*. 

<a> General consuttation. Prior to of¬ 
fering a coal lease for competitive sale, 
the Secretary shall consult the Gov¬ 
ernor of the State in which the land to 
be leased Is located. 

<b> Consultation for surface mining 
proposals in national forest ♦ (1) Prior to 
offering a coal lease in a National Forest 
where the method of mining which 
achieves maximum economic recovery 
of the coal resources is surface mining, 
the Secretary shall submit the lease pro¬ 
posal to the Governor of the State in 
which the coal deposits are found. 

(2) The Secretary may not issue a lease 
in a National Forest for a lease which the 
method of mining that achieves maxi¬ 
mum economic recovery is surface min¬ 
ing until at least 60 days alter he noti¬ 
fies the Governor of the lease proposal. 

<3> If the Governor foils to object to 
the lease proposal in 60 days, the Sec¬ 
retary may issue the lease. If within the 
sixty-day period the Oovernor notifies 
the Secretary, in writing, that he objects 


to the lease proposal, the Secretary may 
not approve the lease for six months 
from the date the Oovernor objects to 
the lease. 

(4 1 The Governor may. during this 
six-month period, submit a written 
statement of reasons why the lease 
should not be issued, and the Secretary' 
shall, on the basis of this statement, re¬ 
consider the lease proposal. 

§ 3323.13 \otlre of lra*r »*!r. 

(g> Notice of lease sale. il> Publica¬ 
tion. Prior to the lease sale, the Author¬ 
ized Officer shall publish in the Fidtraj. 
Register and in a newspaper* si of 
general circulation in the county affected 
by the sale a notice of the proposed sale. 
The newspaper notice shall be published 
once a week for three consecutive weeks. 

(3) Hie notice will show the time and 
place of sale whether the sale will be at 
public auction or by sealed bids, the de¬ 
scription of the land, and the place 
where a detailed statement of the terms 
mid conditions of the lease offer and the 
obligations of the successful bidder to 
pay for publication of tliat notice may be 
obtained. 

(3> It will also contain a statement 
that sealed bids may not be modified or 
withdrawn unless the modifications or 
withdrawal* are received prior to the time 
fixed for opening of the bids. 

<4> The detailed statement will set 
forth the terms and conditions of the 
sale, including the manner in which the 
bids may be submitted. 

(51 The detailed statement will also 
contain a warning to all bidders against 
violation of 18 UB.C. I860, which pro¬ 
hibits unlawful combination or intimida¬ 
tion of bidders. 

<6* The detailed statement wUl specify 
that the Government reserves the right 
to reject any and all bids. If^he sale te 
by public auction, the statement of terms 
and conditions of the sale w'ill also 
specify tliat scaled bids may be submit¬ 
ted If any bid be rejected, the deposit 
will be returned. 

I7> The detailed statement will also 
contain a request for comments on the 
fair market value of the tracts to be sold. 
The notice shall state the address to 
where the comments on fair market value 
should be submitted. 

§ 3323.16 (iifiMillulHin »itlt \tlornrv 
General. 

(a* Subsequent to a lease sale, but 
prior to Issuing a lease, the Secretary' 
shall notify the Attorney General of the 
proposed lease issuance, the proposed les¬ 
see. normally the high bidder in a sale, 
and other relevant information. The Sec¬ 
retary may not issue a lease until 30 days 
after he notifies the Attorney General. 

<b> The Secretary' shall not issue the 
lease to the proposed lessee if. during this 
30-day period, the Attorney General 
notifies the Secretary' that the proposed 
lease issuance would create or maintain 
a situation inconsistent with the anti¬ 
trust laws, which means: 

(1> The Act entitled “An Act to pro¬ 
tect trade and commerce against unlaw¬ 
ful restraints and monopolies/* approved 
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July 2. 1890 (15 U.S.C. 1 et seq.). as 
amended; 

(2) The Act entitled “An Act to sup¬ 
plement existing laws against unlawful 
restraints and monopolies, and for other 
purposes/’ approved October 15, 1914 (15 
U.8.C., ct scq.). as amended; 

(3) The Federal Trade Commission 
Act (15 U.S.C. 41, ct seq.), as amended; 

<4> Sections 73 and 74 of the Act en¬ 
titled "An Act to reduce taxation, to pro¬ 
vide revenue for the Government, and for 
other purposes," approved August 27, 
1894 (15 U.8.C. 8 and 9>. as Amended; or 

(5) The Act of June 19, 1938, chapter 
592 (15 U S.C. 13, 13a. 13b, and 21a) /• 

(c) If the Attorney General notifies 
the Secretary that a lease should not be 
Issued the Secretary may: 

(1) Reject all other bids or may re¬ 
quest the Attorney General In a:cordancc 
with paragraph (a) of this section to con¬ 
sider the issuance of the proposed lease 
to the next qualified high bidder; or 

(2) Issue the lease if. after he con¬ 
ducts a public hearing on the record in 
accordance with the Administrative Pro¬ 
cedures Act. he determines that; (!) Is¬ 
suance of the lease is necessary to carry 
out the purposes of the Federal Coal 
Leasing Amendments Act of 1975; (ii) Is¬ 
suance of the lease Is consistent-with the 
public interest; and (111) There arc no 
reasonable alternatives to the Issunn :c of 
the lease that are consistent with the 
Federal Coal Leasing Amendments Act of 
1975, the antitrust laws and the public 
interest. 

(d> If the Attorney General does not 
give a’written reply to the notification In 
paragraph (a) of this section within 30 
days, the Secretary may issue a lease 
without waiting for the advice of the 
Attorney General. 

8 3525.17 Award nf 

(a) Prc-salc evaluation. Before the 
lease sale, the US. Geological Survey, 
considering public comments on fair 
market value and available geotechnical, 
engineering and economic data, shall 
make a coal resour e economic evalua¬ 
tion of each tract U> be sold and shall 
submit It to the authorized officer. 

(b) Notification of award. Bids will be 
received only until the hour on the date 
.specified in the notice of competitive 
leasing. All bids submitted after the hour 
will be rejected. The authorized officer 
will read all sealed bids. If the procedure 
culls for scaled bids followed by oral bids 
the oral bidding will begin at the level of 
the highest scaled bid received. After the 
oral bidding has ceased, the highest bid 
wlH be announced. The high bidder will 
be required to comply with 43 CFR 
f 3431.2-4 and 43 CFR f 3521.4-2. No de¬ 
cision to accept or reject any bid will be 
made at this time. The sale will be ad¬ 
journed and the sale panel will convene 
to determine if the bid adequately reflects 
fair market value considering, among 
other factors, comments on fair market 
value. The recommendations of the 
panel will be sent to the authorized offi¬ 
cer who. after the Department complies 
with 8 3525.17 of this subpart, will make 
the Anal decision to accept a bid or reject 
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all bids, as soon as possible after the sale 
date. The successful bidder will be noti¬ 
fied in writing. The Department reserves 
the right to reject any and all bids but 
will not accept any bids which are less 
than the fair market value of the tract. 
The Department also icservcs the right 
to offer a lease to the second high bidder 
If the successful bidder fails to execute 
the lease. 

(c> Intertract competition „ The use of 
bidding competition between tracts (In¬ 
tertract bidding) is hereby authorised 
when and if the Bureau of Land Man¬ 
agement and the U S. Geological Survey 
determine it is needed in the public in¬ 
terest. The authorization to utilize inter¬ 
tract competition does not preclude the 
use of any other form of competitive 
bidding procedure. 

§3525.18 Compliance with nolire of 
competitive leave offer. 

(a) Action by successful bidder. Four 
copies of the lease will be sent to the suc¬ 
cessful bidder, who will be required not 
later than the 30th day after his receipt 
thereof, to execute them, pay the balance 
of the bonus bid or the first payment of 
the deferred bonus payment on the first 
year's rental, and file a bond as required 
by 8ubpart 3504. 

<b> Death of bidder. If the bidder dies 
before the lease is issued, there must be 
compliance with 8 3502.8 of this chapter. 

§ 3525.19 Procedure* ami public par¬ 
ticipation* 

(a) Written findings. Except as may 
be otherwise expressly set forth In this 
subpart, decisions and determinations of 
any appropriate authorized officer act¬ 
ing pursuant to this subpart with respect 
to issuance of leases, shall be in writing, 
shall set forth with reasonable specificity 
the facts and the rationale upon which 
such decisions or determinations are 
based, and shall be available for public 
inspection during normal business hours 
at the offices of such officer. 

<b) Availability of documents. Except 
for documents which are subject to with¬ 
holding under the Freedom of Informa¬ 
tion Act, any application for a lease, to¬ 
gether with the proposed terms, condi¬ 
tions. and special stipulations and any 
preliminary data submitted under this 
subpart shall be available for public in¬ 
spection in the appropriate BLM office. 
To allow for such public inspection, a no¬ 
tice of the availability of any such doc¬ 
uments shall be prepared by the appro¬ 
priate officer of the BLM and promptly 
P06ted at his office and mailed to the sur¬ 
face owner. If other than the United 
States, to appropriate Federal and State 
agencies, and to the clerk or other ap¬ 
propriate officer In the county in which 
the proposed operation Is located for 
posting or publication in accordance with 
the procedures of that office. No final ac¬ 
tion with respect to such documents shall 
be taken for a i>eriod of 30 days after 
such postin? and mailing. A copy of such 
notice shall be published by the appli¬ 
cant in a local newspaper of general 
circulation in live locality of the proposed 
operation at least once a week for four 
consecutive weeks. 
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(c) Where a hearing under this subpart 
has been held on the record, a complete 
transcript, of the hearing, including any 
written comments submitted for the rec¬ 
ord. shall be kept and maintained avail¬ 
able to the public during normAl business 
hours at the appropriate Federal office 
under whose auspices such meeting Is 
conducted, and shall be furnished at cost 
to any interested party. 

Dated: January 18, 1977. 

Thomas S. Klevpk, 
Secretary, 

Department of the Interior 

|PR Doc.77 2250 Piled 1-24-77:8:45 »m| 


CHAPTER II—BUREAU OF LANO MANAGE 
MENT, DEPARTMENT OF THE INTERIOR 

PART 3500—LEASING OF MINFRALS 
OTHER THAN OIL AND GAS; GENERAL 

PART 9230—TRESPASS 

Exploration Licences for Felerally-Owned 
Coal Deposits 

These regulations rrovide for the is¬ 
suance of licenses to explore Federally - 
owned coal deposits subject to lease pur¬ 
suant to 43 CFR Part 3500. 

Section 4 of the Federal Coal Leasing 
Amendments Act of 1975 (Pub. L. 94-377 
90 Stot. 1089) amended section 2(b) of 
the Mineral Leasing Act of 1920 (30 
U.8.C. 201(b)) to provide for the Issu¬ 
ance of exploration licenses for federally - 
owned coal. In November 5. 1978, the 
Department published a notice of pro¬ 
posed rulemaking to implement section 4 
of the new Act. 41 F.R. 48754. Comments 
have been received and carefully con¬ 
sidered, and the regulations ore included 
in this notice as a final rulemaking. 

The most significant change to be mndn 
since the regulations were ruWtohed in 
draft to In the section controlling the 
submission and treatment of data col¬ 
lected during exploration, 43 CFR 
8 3507.4. The statute requires the Depart - 
ment to treat data as confidential until 
the applicable land to leased or until dis¬ 
closure would not damage the competi¬ 
tive position of the Jlremee. whichever 
is sooner. The proposed regulations re¬ 
peated this reouirement but limited th* 
period of confidentiality to five year? 
Several commontntors stated that if land 
was not leased within five years, the com¬ 
petitive position of a licensee would usu¬ 
ally be damaged. For this reason, the 
five-year limitation has been deleted. 

Other commentators exorwed con¬ 
cern with the «nme section because It 
provides that only "resource data" (data 
relating primarily to coal deposits) a* 
opposed to environmental data would be 
treated as confidential. Fowrycr. the 
statute does not moke fhto distinction in 
requiring "all data” to be treated as con¬ 
fidential. Accordingly, the section has 
been amended to eliminate the distinc¬ 
tion and follow the wording of the 
statute more closely. The Department 
points out that in most cases the dis¬ 
closure to the public of environmental 
information would not damage the com¬ 
petitive position of a licensee and. as 
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permitted by the statute, it will be dis¬ 
closed when that finding is made. 

Many comments were received in re¬ 
sponse to § 3507.3-1 (d > of the proposal, 
which provides for participation in ex¬ 
ploration licenses. Many commentators 
urged that the subsection he deleted be¬ 
cause the requirement to explore Jointly 
with others would reduce the incentive 
to explore. Nevertheless, the Department 
has decided not to delete the subsection. 
If parties are induced to group together, 
fewer exploration programs are apt to 
be conducted in any single area and any 
toll on the environment is therefore apt 
to be less. 

Many commentators urged that 43 
CFR 1 3507.3-2* b> be modified so as to 
allow for an extension of the term of a 
license beyond two years. The Depart¬ 
ment believes that this suggested change 
would conflict with a provision in the 
statute that limits the term of a license 
to “not more than two years.** There is 
no authority in the statute to extend 
that 2-year term. Accordingly, the De¬ 
partment has not modified the subsec¬ 
tion as suggested. It should be noted that 
the provision for Issuance of another li¬ 
cense covering the same land at the end 
of the initial license's 2-year term serves 
the same purpose as an extension. 

There was some concern expressed 
over the restrictive interpretation of 
“substantial disturbance’* and “reason¬ 
able amounts’* found in 43 CFR IS 3507.- 
0-5<J). 3507.0-5(k). and 3507.3-3ic>. It 
is the Department's position that the 
statute is intended to allow exploration 
of coal deposits “without substantial 
disturbance to the natural land surface.” 
So-called “test bums.** involving the ex¬ 
traction of several thousand tom of 
coal, would be outside the scope of the 
statute. Accordingly, these provisions 
have not been changed. 

Two commentator* suggested that 
land subject to outstanding prospecting 
permits or preference right lease appli¬ 
cations be excluded from exploration ac¬ 
tivities. The statute does not provide for 
tills limitation: it prohibits only the is¬ 
suance of exploration licenses for lands 
for which coal leases have been issued. 
While no amendment has been made, 
however, the Department points out that 
if lands subject to a license arc leased, 
those lands shall thereafter be excluded 
from the license. 

So me commentators objected to 43 
CFR I 3507.3-0 of the proposed regula¬ 
tions which provides that a licensee may 
be required to collect and submit ground 
water data to the authorised oUlcer. The 
objections were based on a feeling that 
the collection of hydrologic data might 
be costly and beyond the scope of an ex¬ 
ploration program. The Department 
feels that hydrologic data often provides 
valuable environmental information 
that can bear on. the advisability of 
opening an area for coal leasing. For 
this reaxon. it is not considered to be 
beyond the scope of an exploration pro¬ 
gram The Department has therefore not 
modified this section of the regulations. 

On the basis of the foregoing: 
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1. 43 CFR Part 3500 be amended by 
adding a new Subpart 3507 to read as 
follows: 

Sub part 3507—Coal Ciptor»tlon LIcmms 

Sec. 

3607.0-1 Purpose 
3607.0-2 Objective 
3507.0-3 Authority. 

3607.0-4 RespomtibiliUes 
3607.0-5 Definitions 

3507.1 Lands subject to exploration 
license. 

3607. 2 Prollcensing procedure* 

3507.2- 1 Environmental review. 

3507. 2-3 Cultural resources. 

3507. 2-3 Threatened or endangered spec leu 
35072—4 Surface management agency. 

3507.3 License*. 

3507.3- 1 Applications for license. 

3507.3- 2 Issuance and termination of li¬ 

cense 

3607. 3 3 Rights under Ucense. 

3607.3- 4 Operating regulations. 

3607.3- 5 Surface protection and reclama¬ 

tion 

3507. 3-6 Ground water data 
3507 3-7 Bond*. 

3507. 4 Use of data 

3507. 5 Use of surface 

Subpart 3507—Coal Exploration Licenses 
§ 3507.0—1 I’urfMw. 

This subpurl provides for the issuance 
of licenses for exploring federally-owned 
coal deposits subject to disposal pursuant 
to this Part 3500. regardless of surface 
ownership. 

§ 3507.0—2 Objective. 

The objective of tills subpart Is to 
allow private parties to explore federally - 
owned coal deposits in order to obtain 
geological, environmental, and other per¬ 
tinent data concerning the deposits and 
the lands in which they Ue. 

§ 3507.0—3 \uiltorit%. 

The authority for this subpart is 
found in section 2(b> of the Mineral 
Leasing Act of February 25. 1920. as 
amended by section 4 of the Federal Coal 
Leasing Amendments Act of 1975.90 Stat. 
1083, 1085. 30 UJS.C 201(b). 

§ 3507.0—I Kr-poriMbiliiir*. 

<a» The Bureau of Land Management 
<BLMj exercises at the Bureau level the 
Secretary's discretionary authority to de¬ 
termine whether exploration licenses are 
to be taued. and is responsible for issu¬ 
ing and cancelling exploration licenses 
and terminating the period of liability 
of bonds. The regulations in this Subpart 
shall be administered by the Director 
through tiie State Director and the au¬ 
thorised officer, subject to the supervi¬ 
sory authority of the Secretary. The 
proper BLM office is also the office of rec¬ 
ord. 

(b> The Geological Survey exercises 
the Secretary's authority regarding oper¬ 
ations conducted within the area of op¬ 
erations by the licensee, and is responsi¬ 
ble for all geological, economic, and en¬ 
gineering determinations for the Depart¬ 
ment's coal leasing program. 

<c) The authorized officer in consulta¬ 
tion with the Geological 8urvey. and 
where appropriate, the surface manage¬ 
ment agency and the surface oumer if 


other than the United States, formulates 
the requirements to be incorporated in 
exploration licenses for the protection of 
the surface resources, for reclamation, 
using as guidelines the surface operating 
and reclamation performance standards 
in Subpart 3041 of this chapter and 30 
CFR Part 211. and for the bonding re¬ 
quirements. 

(d > The Geological Survey, after con¬ 
sultation with the authorized officer, and 
where appropriate, the surface manage¬ 
ment agency and the surface owner, if 
other than the United States, reviews 
and concurs tn exploration plans and rec¬ 
ommends termination of the period li¬ 
ability of the bond upon the completion 
of exploration operations. 

§ 3507.0—5 Definition*. 

(a> “Coal deposit” means all federally- 
owned deposits which are subject to dis¬ 
posal under applicable law. except those 
held In trust for Indians. 

<b> “Exploration” menus drilling, ex¬ 
cavating. and geophysical or geochemi¬ 
cal surveying operations designed to ob¬ 
tain detailed data on the physical and 
chemical characteristics of cool deposits 
and their environment including the 
strata above the deposit, the hydrologic 
conditions associated with the deposit, 
and any other information that may be 
necessary to prepare a complete resource 
evaluation of the land. 

<c) “Surface management agency" 
means the Federal agony or authorized 
officer thereof other than the Bureau of 
Land Management having jurisdiction 
over the surface of binds containing coal 
deposits subject to this part. 

(d) “Exploration plan" means a de¬ 
tailed plan showing the location and 
type of exploration work to be conducted, 
environmental protection procedures, 
present and proposed roads, as well as 
reclamation and abandonment proce¬ 
dures to be followed upon completion of 
such operations. 

<e* “Exploration license" means a li¬ 
cense Issued by the authorized officer to 
permit the exploration of federally- 
owned coal deposits under terms and con¬ 
ditions that will protect the surface and 
subsurface resources and the environ¬ 
ment. and provide for the reclamation of 
imy damage caused by such exploration. 

(f> “Participate" means to have or 
take part or share with others in an ex¬ 
ploration license. 

• g> “Participant" means a person who 
participates or shares in an exploration 
license. 

(h> “Reasonable amount of coal for 
analysis and study" means only that 
amount of coal necessary to establish 
whether or not a federally owned deposit 
can be economically extracted and the 
removal of which does not cause sub¬ 
stantial disturbance to the natural land 
surface. 

<i* “Substantial disturbance to the 
natural bind surface” means disturbance 
of the surface oilier than that necessary 
for the mere location of potential coal 
deposits and for the access to those de¬ 
posits necessary to determine their loca¬ 
tion and quality by operations such as 
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surface sampling or drilling geologic 
study and exploration holes. These op¬ 
erations alia 11 extend only to the degree 
and extent necessary to determine the 
nature of the overlying strata and the 
depth, thickness, shape, grade, and 
quality of the coal deposit. 

§ 3507.1 Lands nubjcrt to exploration 
license* 

(a) Exploration licenses may be Is¬ 
sued for: 

(1) Lands administered by the Secre¬ 
tary subject to coal leasing; 

(2) National forest lands or other 
lands administered by the Secretary of 
Agriculture through the Forest Service 
subject to coal leasing; 

(3) Coal deposits in lands which have 
been conveyed by the United States sub¬ 
ject to a reservation to the United States 
or mineral deposits, to the extent that 
those deposits arc subject to lease pur¬ 
suant to this Part 3500; and 

<41 Coal or lignite deposits in acquired 
lands set apart for military or naval pur¬ 
poses. 

<b> No exploration license will be Is¬ 
sued for any land on which a coal lease 
has been issued. 

§ 3507.2 Prclirenning procedures. 

§ 3307.2—1 Environmental review. 

Before the issuance of an exploration 
license: 

(a) The authorized officer or. where 
the surface is not administered by BLM. 
the surface management agency shall, 
in Accordance with 43 CFR *$ 3041.2 and 
3041.2-1 and using the exploration plan 
submitted by the applicant, make an en¬ 
vironmental analysis and technical ex¬ 
amination of the potential efTect of such 
exploration on the resources of the area 
and Its environment. Including Osh and 
other aquatic resources, wildlife habitats 
and populations, visual resources, recrea¬ 
tion. cultural, and other resources in the 
affected area. The applicant shall not 
begin exploration until an environmental 
analysis is accomplished and the explora¬ 
tion plan has been approved. 

<b> If the authorized officer or. where 
the surface Is not administered by BLM, 
the surface management agency deter¬ 
mines that an environmental impact 
statement is required by the National 
Environmental Policy Act of 1069 <43 
U.S.C. 4321-4327). he will take neces¬ 
sary steps to prepare such a statement. 

§ 3507.2—2 4 ultural rewourre*. 

If lands in the National Register or 
nominated for inclusion in the National 
Register contain cultural resources 
which might be affected by the Issuance 
of an exploration license, no license for 
such lands will be authorized until there 
has been compliance with Section 106 of 
the Historic Preservation Act <80 Stat. 
017; 16 U.8.C. 470f) and Section 2<b> of 
E.O. 11593 of May 13, 1971. <36 FR 8921 
< 16 U.8 C. 470 fn>>. 

8 3507.2—3 Threatc*nrd nr rmiun^ ri^l 
xprric*. 

The authorized officer shall not Issue 
an exploration license if he determines 
pursuant to the Act of December 28, 1973 
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<87 8tai. 884, 16 U.S.C. 1531-1543) that 
the existence of any threatened or en¬ 
dangered species of fauna or flora will be 
jeopardized and that critical habitat 
would be destroyed or adversely modi¬ 
fied to a significant degree by the ex¬ 
ploration activities authorized by that 
license. In making this determination, 
the authorized officer shall consult the 
surface management agency, if the sur¬ 
face is not managed by BLM. 

§ 3507.2—4 Surface management 
agency. 

The authorized officer shall Issue an 
exploration license covering lands the 
surface of which is under the Jurisdic¬ 
tion of any Federal agency other than 
the Bureau of Land Management only 
upon such conditions as the surface 
management agency may prescribe with 
respect to the use and protection of the 
nonmineral interests in those lands. 

§ 3507.3 lj(!fivu% 

§ 3507.3—1 Application* for liren*e. 

(a) Applications. Exploration license 
applications shall be submitted to the 
authorized officer and shall be subject 
to the following requirements: 

(1) No specified form of application 
is required. 

(2) Each application shall identify the 
tract or tracts to be explored described 
by legal description <or, if unavailable, 
by metes and bounds). 

(3) Each application shall contain 
three copies of an exploration plan which 
complies with the requirements of 30 
CFR 211.10. 

<4) Each application with supporting 
documents shall be filed in the proper 
BLM Office, together with a nonrefund- 
able $250 license fee. 

(5) A separate application shall be 
filed for exploration in each State. 

<b) Qualified persons. Any person 
qualified to hold leases or contracts is¬ 
sued pursuant to this Part 3500 may 
apply for an exploration license. 

<c) CaU for applications . Nothing In 
this subpart shall preclude the author¬ 
ized officer from issuing a call for an 
expression of Interest in exploration li¬ 
censes for a given area. 

<d) Participation . Applicants for li¬ 
censes shall be required^ after approval 
of the plan and prior to issuance, to 
afford other parties an opportunity, on 
a pro rata cost sharing basis, to par¬ 
ticipate in the approved exploration 
plan. Upon notice that a license will be 
issued to him an applicant must pub¬ 
lish a “Notice of Invitation.*' approved 
by the authorized officer, once every 
week for four consecutive weeks In at 
least one newspaper of general circula¬ 
tion in the area where the lands covered 
by the license application are situated. 
This notice must contain an invitation 
to the public to participate in the pro¬ 
posed exploration program. Copies of 
published Notices of Invitation mu<t be 
filed with the authorized officer upon 
each publication for posting in the proper 
BLM Office. Any person who elects to 
participate in the exploration programs 
shall notify in writing the authorized 
officer and the applicant. Upon the ap¬ 
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plicant*s compliance with the require¬ 
ments of this section, all else being regu¬ 
lar. the authorized officer may issue the 
exploration license. 

§ 3507.3—2 Ifttuunrr find termination of 
lirenM*. 

<a) General. No person may conduct 
exploration without a lease unless he has 
been issued an exploration license. An 
exploration license shall not be required 
for “casual use” as defined in 30 CFR 
4 211.10(a). The issuance of explora¬ 
tion licenses under this Subpart is dis¬ 
cretionary with the authorized officer. An 
exploration license shrill confer no right 
to a lease. 

<b) Duration. Exploration licenses 
may be issued for not more than two 
years, including the time for clean up 
and restoration. The authorized officer 
shall designate the date on which opera¬ 
tions may begin. 

<c> Relinquishments. A licensee may, 
subject to his own and his surety's con¬ 
tinued obligation to comply with the 
terms and conditions and special stipula¬ 
tions of the license, the rlan, and the 
regulations, relinquish an exploration 
license for all or any portion of the lands 
embraced In it. A rellnouishment must 
be filed in the proper BLM Office. 

<d) Revocation. Ai exploration li¬ 
cense may be revoked for noncompliance 
with the terms of the license, the plan, 
or the regulations, after the licensee has 
been given a notice of violation and the 
licensee has failed to correct the viola¬ 
tions within the period prescribed in the 
notice. 

<e) Exploration Plan. The approved 
exploration plan will be dated, attached, 
and made a part of each license issued. 

(f) Modifications. When unforeseen 
conditions that could result in signficant 
disturbance or damigc are encountered 
or when geologic or other physical con¬ 
ditions warrant a modification in the 
approved exploration plan, <1) the au¬ 
thorized officer, after consultation with 
the Mining Supervisor and. where ap¬ 
propriate, the surface management agen¬ 
cy, may adjust the terms and conditions 
of the license or, (2) the Mining Super¬ 
visor, after consultation with the au¬ 
thorized officer, and where appropriate, 
the surface management agency, may 
approve changes in the exploration plan. 

<g) Different States. A separate explo¬ 
ration license is required for exploration 
in each State. 

<h) Extensions. Exploration licenses 
may not be extended. Exploration opera¬ 
tions may not be conducted after a li¬ 
cense has expired. The licensee may ap¬ 
ply for a new license as described in 
i 3507.3-1. A new license may be Issued 
simultaneously with the termination of 
the existing license. 

§ 3507.3—3 Rigid* under licrnora. 

(a) The issuance of an exploration li¬ 
cense shall confer the right to perform 
exploration operations in accordance 
with the specific terms and conditions of 
tlie license, the approved plan, and the 
regulations. 

<b) The issuance of exploration li¬ 
censes shall not preclude the issuance of 
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coal leases at such time and places and 
to such persons as are deemed appropri¬ 
ate. subject to applicable regulations, 
and. if a coal lease Is Issued for lands em¬ 
braced In an exploration license, those 
lands shall be eliminated from the license 
ui>on the effective date of the lease. 

<c> A licensee may not remove for sale 
any coal from the deposits subject to his 
license, but he may remove a reasonable 
amount of coal for analysis and study. 

£ ,V>07..V1 Operating regulation*. 

The licensee shall comply with all reg¬ 
ulations of the Secretary of the Interior, 
including the provisions of the operating 
regulations of the Geological Survey <30 
CFR Part 211). Copies of the operating 
regulations may be obtained from the 
Mining Supervisor. The licensee shall al¬ 
low inspection of the premises and opera¬ 
tions by duly authorized representatives 
of the Secretary and. where appropriate, 
any surface management agency, and 
slrnll provide for the free Ingress and 
egress of Government officers and per¬ 
sons using the lands under authority of 
the United States. 

|j 3507.S-3 Surface protection wnd rw- 
bmalkm. 

(a) The authorized officer shall Include 
in each exploration license requirements 
and stipulations to protect the environ¬ 
ment and other resources and to ensure 
reclamation of the land disturbed by ex¬ 
ploration. 

<b> A licensee may not cause substan¬ 
tial disturbance to the natural land sur¬ 
face. 

§ 3507.3—6 Ground %»»tor d*i». 

The applicant may be required to col¬ 
lect and report ground water data to 
the authorized officer. 

If 3^07.3—7 Bond». 

(a> The provisions of the regulations 
in 8ubpart 3504 of this part are hereby 
made applicable to these regulations. The 
holding of an adequate compliance bond 
will be a condition of the exploration 
license. 

<b> Prior to issuing an exploration li¬ 
cense the authorized officer after con¬ 
sultation with the Mining Supervisor 
and, where appropriate, the surface man¬ 
agement agency, the surface owner, shall 
ensure that the amount of the compliance 
bond or bonds to be furnished is sufficient 
to ensure compliance with the terms and 
conditions of the license and regulations, 
but in no event shnll the amount of such 
bond be less than $5,000. 

(c) Upon completion of an exploration 
and reclamation program which is in 
compliance with the terms and condi¬ 
tions of the exploration license, the ap¬ 
proved plan, and the regulations, or upon 
discontinuance of exploration operations 
and completion of such reclamation as 
may be needed to the satisfaction of the 
authorized officer and. where appro¬ 
priate, the surface management agency, 
the authorized officer will terminate the 
j>eriod of liability of the compliance bond. 
Where the surface of the land being ex¬ 
plored is in private ownership, the au¬ 
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thorized officer shall not terminate the 
period of liability under the compliance 
bond until he has received written ac¬ 
knowledgement from the surface owner 
of his satisfaction with the reclamation 
of the surface. In the event the licensee 
and surface owners arc unable to reach 
agreement on the adequacy of the 
reclamation the authorized officer shall 
make the final determination. He will 
terminate the period of liability under 
the compliance bond after determining 
that the terms and conditions and special 
stipulations of the license, the approved 
plan, and the regulations have been met. 

§ 3507.1 U* of dam. 

The licensee shall furnish to the Min¬ 
ing Supervisor copies of all data 
(Including but not limited to. geological, 
geophysical, and core drilling analyses) 
obtained during exploration. The licensee 
shall submit such data and. w*hcre ap¬ 
propriate, the methods by which the data 
were gathered, at such time and in such 
form as required by the Mining Super¬ 
visor. the authorized officer, or surface 
management agency, or as specified In 
this Subpart the license, or the plan. The 
confidentiality of all data so obtained 
shall be maintained until after the areas 
involved have been leased or until such 
time as the Mining Supervisor deter¬ 
mines that making the data available to 
the public would not damage the com¬ 
petitive position of the licensee, which¬ 
ever comes first. 

§ 3507.5 IW of surface. 

(a) A licensee shall be entitled to use 
for exploration purposes only so much 
of the surface of the licensed lands as Is 
authorized in the approved cxploratton 
plan. 

(b) Operations under these regulations 
shall not unreasonably interfere with or 
endanger operations under any other au¬ 
thorized use pursuant to the provisions 
of any other Act. 

(c) The licensee shall comply with all 
applicable Federal. State and local laws 
and regulations including the regulations 
in Parts 3041. 3500. 3000 of this chapter 
and 30 CFR Parts 211 and 231. 

(d> Any person who willfully conducts 
coal exploration on lands subject to this 
subpart without an exploration license 
shall be subject to the provisions of 
$ 9239.5-3*f) of this chapter. 

2 Paragraph (b)(3) of 43 CFR 9239.- 
0-3 be amended to read as follows: 

§ 9239.0-3 Authority. 


<b> • • • 

(3) Coal trespass. 18 U.8.C. 1851; 30 
US.C 201(b)(4). 

3. 43 CFR 9239.5-3 be amended by 
adding a new paragraph <f> to read as 
follows: 

§ 9239.5-3 Coal. 

• • • • • 

(f) Penalties Jor unauthorized explor¬ 
ation Jor coal. (1) Any person who will¬ 
fully conducts coal exploration for com¬ 
mercial purposes without an exploration 
license issued under Subpart 3507 of this 
chapter shall be subject to a fine of not 


more than $1,000 for each day of viola¬ 
tion. 

(2) All data collected by said person 
on any Federal lands as a result of such 
violations shall Immediately be made 
available to the Secretary, who shall 
make the data available to the public as 
soon as passible 

(3) No penalty under this section may 
be assessed unless such person is given 
notice and opportunity for a hearing 
with respect to such violation pursuant 
to Part 4 of this chapter. 

Effective: January 19.1977. 

Dated. January- 19, 1977. 

Thomas 6. KLEPrx, 

Secretary. 

Department oj the Interior. 

1FR Doc .77-2261 Filed 1-24-77:8:45 am) 


Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT Of HEALTH. 

EDUCATION. AND WELFARE. GENERAL 

ADMINISTRATION 

PART 99—PRIVACY RIGHTS OF PARENTS 
ANO STUDENTS 

On June 17. 1976. final regulations 
were published in the Federal Register 
at 41 FR 24662 setting forth the require¬ 
ments to be met by an educational 
agency or institution to protect the pri¬ 
vacy of parents and students under sec¬ 
tion 438 of the General Education Pro¬ 
visions Act. a s amended (added by sec¬ 
tion 513 of Pub. L. 93-380 and amended 
by section 2 of Pub. L. 93-568). Due to 
an inadvertent drafting error $ 99 32 of 
those regulations require technical cor¬ 
rections In order to bring It Into con¬ 
formity with the statutory requirement 
upon which It is based. 

Accordingly, the purpose of this cor¬ 
rection notice is to make technical 
changes in the regulations of June 17. 
1976. 

The Department finds that there is 
good cause to dispense with proposed 
rule-making procedures as unnecessary', 
since the correction notice makes only 
technical changes to change incorrect 
wording and restore omissions. Further¬ 
more, to delay the effective date of these 
changes might result In an unnecessary 
expenditure on the part of educational 
agencies and institutions; specifically, 
with respect to the requirement that a 
record be kept of certain requests for 
disclosure of education records, even 
though an accounting need not be made 
for the actual disclosure of information 
pursuant to these requests. As modified, 
f 99.32 will relieve educational agencies 
and Institutions of keeping a record of 
requests for disclosure in those areas 
where they are not required to record 
actual disclosures. 

Section 99.32 of Title 45 of Ure Code of 
Federal Regulations Ls amended as fol¬ 
lows: 

1. The title of 1 99.32 is revised to read 
as follows: 

§ 99.32 Record of rrqurtin atid di*- 
rli’nurr* required lo be maintained. 

2 Paragraph <b> of 9 99.32 Is revised 
to read as follows: 
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<b) Paragraph <ft) of this section does 
not apply: 

<i) to requests by or disclosure to a 
parent of a student or an eligible stu¬ 
dent: 

(U) to requests by or disclosures to 
school officials under § 99.31(a) (1): 

(ill) If there is written consent of a 
parent of a student or an eligible student, 
or 

(lv) to requests for or disclosure of 
directory information under 5 99.37. 

3. Paragraph (c> Is amended by in¬ 
serting the phrase “requests and” before 
the word “disclosures'. 

Effective date: These amendments 
take effect on January 25. 1977. 

Dated: January 17. 1977. 

Thomas S. McFee. 

Deputy Assistant Secretary tor 
Management Planning and 
Technology . 

(FR Doc.77-2226 Piled 1-24-77.8:45 am| 


Title 47—Telecommunication 

CHAPTER I—FEOERAL 
COMMUNICATIONS COMMISSION 

(Docket No. 20110: FCC 77-501 

PART 15— RADIO FREQUENCY DEVICES 
tow Power Communication Devices 
Adopted: January 13.1977. 

Released: January 19.1977. 

By the Commission: Commissioner 
Lee absent. 

1. The Commission has received two 
timely filed petitions and three letters 
requesting reconsideration of the re¬ 
vised rules adopted February 4. 1976. by 
the Report and Order 1 in the above de¬ 
scribed proceeding. The letters are being 
considered part of this proceeding, since 
they deal with the same questions raised 
in the petitions. Petitions were filed by 
Radio Communications Co., Inc. < Rad- 
cam > and Teletrontcs United Inc. (Tcle- 
tronics). 1 Letters were received from 
Barrett Electronics Corp.. < Barrett* *. 
Outzmer International Inc. (Gutzmer) 
and Mr. Bruce D. Ross, a private con¬ 
sultant in electronics. 

2. Teletrontcs, Outzmer, Rndcom and 
Ross stated that they are either manu¬ 
facturing and marketing or In the de¬ 
sign stage of producing a cordless tele¬ 
phone terminal device/ They allege that 
the new rules arc not satisfactory to per¬ 
mit the continued marketing of their 
devices and therefore request reconsid¬ 
eration of these rules. Barrett claims 
that the channelization of the frequen¬ 
cies lias placed a severe restriction on 
the marketability of low power commu¬ 


1 41 FR 7394, February 18, 1976. 

*A supplement to the Teletrontcs petition 
for reconsideration was subsequently re¬ 
ceived and accepted on the basis of the Jus¬ 
tifications presented In a separate pleading 
"Motion for leave to file a supplemental Pe¬ 
tition for Reconsiders tion.’* 

* A cordless telephone terminal device la 
customer provided ancillary equipment 

which Is connected to the telephone network 
through interface equipment. 
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nication devices * used to control mate¬ 
rial handling equipment used by the 
grocery Industry. 

3. The new rules adopted in this pro¬ 
ceeding that, among other things, shift¬ 
ed low power voice-operated communi¬ 
cation devices, such as toy walkie- 
talkies, from the 27 MHz bond to a new 
band at 49 MHz, went into effect on 
March 18, 1976. The rules In effect prior 
to March 18, 1976, permitted the oper¬ 
ation of a low power communication de¬ 
vice on any frequency in the 26.97-27.27 
MHz bond—a band that coincides with 
the band allocated for the Class D Citi¬ 
zen Radio Service commonly referred to 
os the CB band. The principal technical 
restrictions for operating a low power 
communication device in tills band were 
a power and antenna limitation of 100 
milliwatts and 1.5 meters, respectively. 
Toy walkie-talkies arc the most preva¬ 
lent example of devices operating under 
these provisions. Because of enforce¬ 
ment and interference problems between 
transmitters licensed In the Class D 
Citizen Radio 8ervice and toy walkie- 
talkies which operate without an indi¬ 
vidual license, the Commission shifted 
low power voice-operated devices from 
the CB band to 49 MHz/ Non-voice oper¬ 
ated devices were permitted to remain 
in the 27 MHz bond under more restric¬ 
tive technical requirements. 

Petitions for a Coraless Telephone 
Terminal Device 

4. Teletronics manufacturers and 
markets a cordless telephone terminal 
device under the trade name of Porta- 
Call. The system is comprised of a base 
unit that interfaces with the interstate 
telephone network and a mobile unit 
that can be carried from place to place. 
The battery-operated mobile unit and 
base units contain a telephone handset 
and cradle unit fitted with a low power 
transmitter. To permit duplex opera¬ 
tion. Le„ a continuous conversation be¬ 
tween sender and receiver, two frequen¬ 
cies separated by at least 150 kHz are re¬ 
quired. According to Teletronics this Is 
a critical operating requirement. Under 
the previous provisions at 27 MHz. Telc- 
tronlcs claimed that it was possible to 
operate up to five PortaCall systems in 
the same area at the same time without 
causing Interference to one another and 
still avoid the most active citizens band 
channels. With respect to its interfer¬ 
ence potential. Teletronics argued that 
it was to their advantage to avoid CB 
channels, since PortaCall systems oper¬ 
ate with low power and are more sus¬ 
ceptible to receiving harmful interfer¬ 
ence than causing harmful interference. 
It should also be noted that the pro¬ 
pensity for the interception of commu¬ 
nications. as with any radio transmitter, 
is a possibility with the use of these 
devices. 


• A low power communication device com¬ 
plying with both the technical and certifica¬ 
tion requirements of Subpart D of Part 15 
may be operated without an Individual li¬ 
cense for any legitimate purpose. 

•Report and Order In Docket No 20119 
at paragraph 1. 
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5. According to Teletronics. cordless 
telephone terminal devices serve the pub¬ 
lic In a number of useful ways. For ex¬ 
ample an individual who Is confined to 
XunoqjTP svq osjAuaqio jo MfWip foaif.* a 
in moving rapidly to a telephone, is 
thereby provided with communications 
capability to deal with personal and 
emergency situations which are not pos¬ 
sible with cord bound phones. It is also 
argued that these systems provide addi¬ 
tional flexibility for many thousands of 
people who are required to stay by a 
telephone terminal. The extended range, 
which is advertised to be 300 feet in most 
operating environments, allows these in¬ 
dividuals to receive Important (and in 
some cases emergency) phone calls no 
matter where they may be as long as 
they are within the bounds of the system. 

6. In their Initial filing. Teletronics 
stated: ”We find the shift to the 49.82 
to 49.90 MHz band attra tlve in princi¬ 
ple in that it will allow more reliable 
and secure short range communications 
without the present legal and illegal in¬ 
terference from Citizen Band users. How¬ 
ever. the proposal (new rules) requiring 
that operation be confined to five defined 
20 kHz channels inhibits certain devel¬ 
opments in progress that could enable us 
lTeletronics 1 to shift to the 49 MHz bond 
with little cost penalty and major per¬ 
formance advantage.** Their initial peti¬ 
tion concludes by requesting the Com¬ 
mission to allow the simultaneous use of 
two adjacent channels with a total band¬ 
width of 35 kHz to allow the operation 
of a single carrier time shared duplex 
communication. 

7. In a subsequent supplemental filing, 
Teletronics stated • • after extensive 
evaluation It has been determined that 
the current allocation at 49.82-49.90 
MHz places serious .limitations that 
would result in Its (Teletronics) demise.'* 
Moreover, the petition asserts that even 
if a satisfactory 40 MHz PortaCall could 
be developed, it would not likely be mar¬ 
ketable due to Its increased cost and 
single system limitation, Le., only one 
system could be operated in one given 
area at a time. The net result of limiting 
such devices to the 49 MHz band, ac¬ 
cording to Teletronics, would be the 
cessation of their manufacture and use. 

8. In Its supplemental filing Tele¬ 
tronics suggested that the true answer to 
the dilemma presented to the cordless 
telephone industry lies in an allocation 
of more frequencies. This can be accom¬ 
plished by permitting cordless telephones 
to continue to operate in the 27 MHz 
band with the same technical require¬ 
ments ns adopted for non-voice devices 
under Section 15.116 of the new rules 
adopted in this proceeding/ A claim la 
also made that the cordless phones would 
not be confused with the licensed Class 


* Non-voice < t.e„ radio control) device* op¬ 
erating under the new requirement# < | 10 - 
116). among other thing* are restricted to 
six 20 kHz channels in the 2699-27.26 MRx 
band and field strength limits of 10.000 pV/m 
at 3 meters. It would appear that Teletronics 
is requesting the Commission to amend the 
rules In Part 15 to permit eordleee telephones 
to operate under these same provisions. 
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D Citizen Stations since the cordless 
phone operates on different frequencies 
• Class C frequencies) and 1U transmis¬ 
sions arc preceded with a tone signal 
for dialing purposes. This, coupled with 
Porta-Call’s low power and Held strength 
limitations, practically eliminates the 
possibility of interference it is asserted. 

9. Gutzmer International Inc., also a 
manufacturer of personal communica¬ 
tion devices including cordless telephone 
equipment, submitted two letters sup¬ 
porting the Teletronics petition. The 
modus operandi of the Gutzmer system 
is slightly different from that of Tele- 
tronlcs in that the base station of the 
Gutzmer system uses carrier current 
techniques at frequencies just above the 
standard AM Broadcast Band. 1 Its mobile 
unit operates at 27 MHz under the in¬ 
terim provisions of $ 15.115 of the rules. 
In addition to supporting Teletronics pe¬ 
titions, Gutzmer emphasized the need for 
additional frequencies If the portable tel¬ 
ephone Industry is to grow, otherwise 
usage density (i.e., the number of sys¬ 
tems in a given area) becomes high 
enough to cause interstation interfer¬ 
ence. Even under the previous rules in 
Part 15, Gutzmer says there isn’t suffi¬ 
cient spectrum to promote growth and 
additional frequencies would be needed 
in a couple of years in any case. It claims 
that further studies are under way but 
the immediate need is a relaxation of 
the new rules adopted in this proceeding. 

10. Gutzmer In their first correspond¬ 
ence requested the following technical 
specifications as an immediate but tem¬ 
porary solution for allowing the con¬ 
tinued development and manufacture of 
cordless telephone extensions; 

Continued operation at 27 MHz with 
100 milliwatt power to the final on the 
six Class C Citizen Radio Station Chan¬ 
nels. 

Continued operation at 1.7 MHz using 
carrier current technique. 

30.000 M V/m at 3 meters instead of 
10,000 M V/m at 3 meters for devices at 
49 MHz. 

11. The second letter from Gutzmer re¬ 
vises their original request and asks for 
a higher level of radiated signal at 27 
MHz. Gutzmer states that after exten¬ 
sive evaluation, the 10.000 , 4 V/m at 3 
meters, (which is the level of radiated 
signal requested by Teletronics in their 
Supplemental Petition > is too low to pro¬ 
vide an operating range of 100 meter (300 
feet) for a cordless telephone. A sample 
calculation based on a number of as¬ 
sumptions ostensibly shows that an order 
of magnitude Increase of radiated signal 
is required to obtain a 100 meter operat¬ 
ing distance. No measurement data is 
provided. Based on these calculations. 
Gutzmer requests that its portable phone 


' Presently these systems operate under the 
provision in I 16.7 of the rules, which Umits 
the radiated energy from the system to 
IS^V/m at a distance of K/2w, The Notice of 
Proposed Sole Making In FCC Docket No, 
20780 ( 41 FR 17938) proposed to revise 
f 15.7. If revised as proposed the subject sys¬ 
tem would be redefined as a low power com¬ 
munication devloe. 
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be permitted 100.000 ^/Vm at 3 meters, 
which they claim is equivalent to the 
100 milllwatt limit under the previous 
provisions. 

12. The relief sought by cordless tele¬ 
phone terminal equipment manufactur¬ 
ers puts the Commission in somewhat of 
a quandary. On one hand, we are faced 
with diluting, if not abandoning, the 
original stated purpose of this pro¬ 
ceeding.* * 

On the other hand. If we insist on the im¬ 
mediate removal of all voice-operated 
low power communication devices from 
the CB Band, it may cause the demise 
of these manufacturers. In part, this is 
due to the fact that cordless telephone 
equipment was designed to operate 
under rules which were never in¬ 
tended to provide for a reliable com¬ 
munication service. It appears that the 
proposal to make changes in the 27 MHz 
band did not come to the attention of 
these manufacturers until after the re¬ 
vised rules were promulgated. According¬ 
ly, the Commission was not made aware 
of their needs when it adopted the Report 
and Order In Docket No. 20119. When the 
revised rules did come to their attention, 
the petitioner realized that they could 
not operate under the new rules and that 
they no longer had a marketable system. 

13. The statements and claims made 
by the manufacturers of this equipment 
raise a number of questions which can¬ 
not be addressed in this reconsideration. 
A basic question that needs to be an¬ 
swered relates to the public interest as¬ 
pect of the cordless equipment under 
our obligation to assure efficient use of 
the limited radio spectrum. Another is: 
Should such cordless equipment be op¬ 
erated under Part 15 or should it be 
licensed? These questions can only be 
answered in a formal rule making pro¬ 
ceeding with adequate opportunity for 
all interested parties to participate and 
make their views known to the Commis¬ 
sion. 

14. Inasmuch as these questions can¬ 
not possibly be answered here and since 
at the same time we do not desire the 
demise of these manufacturers without 
giving them a reasonable opportunity 
to develop alternatives, the Commission 
is hereby granting temporary relief for 
manufacturers of cordless telephone ter¬ 
minal devices. A new 4 15.114 Is added 
to provide for the operation of such de¬ 
vices for a limited period of three years 
during which a petition for permanent 
regulations can be received and con¬ 
sidered. The temporary regulations are 
essentially the same as those In f 15.116 
which regulate the operation of non¬ 
voice devices, except that the permitted 
field strength has been increased from 
10,000 to 50.000 *V/m at 3ra In response 
to the Gutzmer pleading. The text of 


" See paragraph 3. supra, 

* Although there ore no requirement* on 
the receiver port of these eyatem* at present, 
this is subject to change in another rule 
making proceeding in FCC Docket No. 20746 
(41 FR 13376. 58 FCC 2nd 6. page 839), 


these new regulations Is set out m the 
Appendix ." u 

15. During this 3 year period, the cord¬ 
less telephone equipment Industry may 
petition the Commission to amend the 
rules to make special provisions for their 
devices. This must be accompanied by a 
positive allowing Why It Is in the public 
interest to do so. Any such petition 
should be submitted promptly, but in no 
event later than 9 months after release of 
this order, to allow adequate time for 
normal rule making process. The indus¬ 
try is also put on notice that the Com¬ 
mission does not anticipate extending the 
temporary regulations adopted herein 
beyond the three years specified. Also, 
the Industry Is reminded that the respon¬ 
sibility is theirs and not the Commis¬ 
sion’s for making a showing that si.ch 
rules are necessary and In the public 
Interest. Such a determination has not 
been made here. 

Petitions Re Restrictions in the 49 
MHz Band 

16. Radio Communications Co.. Inc , 
(Radcom) another manufacturer of such 
cordless equipment, in its petition re¬ 
quests reconsideration of the require¬ 
ment in } 15.118(d) that a device operat¬ 
ing under the new provisions at 49 MHz 
must be completely self-contained with 
the antenna permanently attached and 
the microphone built Into the box con¬ 
taining the device. Radcom states that 
they contemplate redesign of their sys¬ 
tem. which operates under the old pro¬ 
visions at 27 MHz. to use the new fre¬ 
quencies at 49 MHz. Although not ex¬ 
plicitly stated, the petition implies that 
the restriction in 9 15.118(d) would pre¬ 
clude their type of device, since the 
microphone which is in a telephone 
handset, is separated by a connecting 
w’lre from the box housing the trans¬ 
mitter. Whether the firm is able to pro¬ 
duce a marketable system at 49 MHz is 
not clear from the petition. 

17. In a similar vein. Mr. Bruce D. 
Ross, a private consultant, states that he 
is in the process of designing a cordless 
telephone equipment and that the new 
rules, particularly 115.118(d), are un¬ 
necessary, Mr. Ross argues that there hr© 
man configurations and services that 
should be allowed, but are presently ex¬ 
cluded by tive built-in microphone and 
no remote control rule. Most of these, he 
states, could be used in commercial appli¬ 
cations; such as. desk top sets with 
microphones or handsets on cords, wall 
mounted seta with handsets, fork truck 
scooter, bicycle and hard hat mounted 
units for use inside factories and con¬ 
struction sites, telephone operator type 
headsetS. If the intent of the require¬ 
ment is curtailment of the range by pre¬ 
venting the device to be mounted on tall 
poles, this can be accomplished by more 
direct rules, he argues. He also recom¬ 
mends that prohibition of remote opera- 


'“Inasmuch a* cordless phonos are at¬ 
tached to the telephone network, they must 
be separately registered with the Communion 
pursuant to Part 88 and Subpart L or Part 
2 of FCC Rules. 
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ceeding. To accomplish this, a new rule 
making proceeding must be initiated to 
amend the present rules to make addi¬ 
tional frequencies available for remote 
control operation in the 2? MHz band. 
However, it is not apparent that new 
rules are necessary In this Instance, since 
the present rules appear to accommodate 
the type of operation described by 
Barrett. For instance, a transmitter li¬ 
censed for use in the Business Radio 
Service under Part 91 of the rules with 
an output power of 200 milliwatts may 
operate on almost any frequency allo¬ 
cated for use in the Business Radio Serv¬ 
ice with minimum technical restrictions. 
Eligibility requirements for licensing In 
this service arc minimal and certainly 
within the realm of most small busi¬ 
nesses. A second possibility in the Busi¬ 
ness Radio Service is use of the offset 
frequencies at 450-470 MHz (band). 

22. Notwithstanding these alternatives, 
there are eleven frequencies available for 
remote operation without an individual 
license at 27 MHz and 49 MHz." provided 
the device complies with both the tech¬ 
nical and certification requirements of 
Subpart D of Part 15 of FCC Rules A 
suitable coding scheme, similar to the 
type used by most door opener controls, 
could accommodate several controllers 
on each frequency. 

Extension or Interim Requirements 

23. The mica adopted in this proceed¬ 
ing allow a 7 year period for amortization 
of devices operating in the 27 MHz band 
under the previous provisions In Part 15. 
Manufacture and marketing must cease 
March 18. 1977 and March 18. 1978. re¬ 
spectively. Inasmuch as several peti¬ 
tioners must modify their present equip¬ 
ment in accordance with the rules 
appended hereto, the Commission is ex¬ 
tending the 7 year amortization period 
under the interim provisions in Section 
15.115 for an additional six months. This 
is to allow these manufacturers the time 
needed to produce equipment under 
these modified requirements. 

24. In view of the foregoing, the Com¬ 
mission finds that it Ls in the public in¬ 
terest to amend Section 15.118(e): in the 
manner described herein, to extend the 
date for manufacturing low power com¬ 
munication devices in the CB Band for 
six months, and to permit continued 
manufacture of cordless telephone ter¬ 
minal devices under restricted conditions 
for a period of 3 years, pursuant to the 
discussion in paragraph 12 above. Pur¬ 
suant to the authority contained in Sec¬ 
tion 4(1), 302 and 303(r) of the Com¬ 
munications Act of 1934, as amended 
it is ordered. That effective February 28. 
1977. Part 15 Is amended as set forth 
below. 

25. It is further ordered. That to the 
extent indicated above, the subject peti¬ 
tions are granted and in all other re¬ 
spects. denied. 
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(Secs. 4. 303. 48 Stat., u amended, 1066, 1082. 
Sec. 302. 82 Stwt. 290; 47 U.S.C 154. 302. 
303 ) 

Federal Communications 
Commission. 

Vincent J. Mullins. 

Secretory. 

Part 15 to amended as follows: 

1. A new f 15.114 is added to read as 
follows: 

§ 15.114 Interim requirement* for rortl- 
Icin* telephone terminal device* oper¬ 
atic between 26,97-27.2 Mil/. 

A low power communication device 
used as a cordless telephone terminal 
device that complies with all the require¬ 
ments of paragraphs (a) through <l» 
may be operated until January 1, 1986. 
Manufacture, importation and market¬ 
ing of such a device shnll cease Janu¬ 
ary 1. 1980. April 1, 1980 and January 1. 
1981, respectively. 

- fa) The device may only be used as a 
cordless telephone terminal device. 

<b) The device shidl operate on one or 
more of the following frequencies: 

26 995 MHr. 27.145 MHz 

27 045 MHr 27 195 MHz 

27 095 MHz 37 255 MHz 

<c) Frequency tolerance of carrier: 
±0.01%. This tolerance shall be main¬ 
tained for a temperature variation of 
—20* to -f 50’C at normal supply voltage 
and for a variation in the primary supply 
from 85% to 115% of the rated supply 
voltage at a temperature of 20*C. 

td> The authorized band shall be 20 
kHz centered on the frequencies listed 
in paragraph <b> of this section. 

<e> Emissions within the authorized 
band shall not exceed 50.000 aV/m when 
measured at 3 meters in accordance with 
a procedure approved by the Commission. 

<f) Emissions between 10 kHz and 50 
kHz from the carrier frequency shall not 
exceed 1000 *iV/m at 3 meters. 

(g) Emissions greater than 50 kHz 
from the carrier frequency shah not ex¬ 
ceed 300 >tV/m at 3 meters. The spectrum 
shall be scanned from 10 kHz to 1000 
MHz and ail emissions from the device 
shall be scanned from 10 kHz to 100 MHz 
exceeding 30 ^V/tn at 3 meters shall be 
reported. 

<h> If the device to designed to operate 
from commercial power lines, the RF 
energy fed back into the power lines 
shall not exceed 100 microvolts on any 
frequency below 25 MHz when measured 
in accordance with the procedure in 
IEEE Standard 213 (See f 15.75 of this 
Part). 

U) The device shall be registered pur¬ 
suant to the procedures in Subpart L of 
Part 2 of this Chapter demonstrating 
that the device complies with the re¬ 
quirements in Part 68 of this Chapter. 

2. The hcadnote and introductory text 
of i 15.115 are revised to read as follows: 


tion, restrictions on modulation and 
'hannel speefleations be deleted. No Jus¬ 
tification is provided for these recom- 
ndatlons. 

18. With respect to the self-contained 
friction in I 15.118. the Commission 

T rees, in part with Radcom and Mr. 
±05* that a requirement for a built-in 
microphone would preclude many types 
o' useful devices. The intent of this re- 

riction is to insure that the radiated 

inal from the device, hence Its inter¬ 
ference potential, is not increased by at¬ 
tachment of external antennae and 
microphones. Since this can be accom¬ 
plished by limiting the microphone cable 
length and by requiring the device be 
tested with the permanently attached 
microphone cable orientated so as t * pro¬ 
duce maximum radiation, we are re¬ 
vising this restriction accordingly. 

Barrett Petition vor Additional Radio 
Control Frequencies 

19. Barrett Electronics Corporation, lit 
their petition, states that the rule 
changes in this proceeding will preclude 
a material handling equipment that they 
have been manufacturing and marketing 
to the grocery industry for over 20 years. 
The system they arc producing is de¬ 
scribed as a radio remote controlled 
tractor-trailer train which is used by 
wholesale grocery warehouses for order 
selections. The train operator wearing 
a small transmitter on his belt controls 
the tractor from the various positions 
adjacent to the vehicle as he finishes 
each loading operation. 

20. To Insure that each operator con¬ 
trols only his particular tractor. Barrett 
designs each system (transmitter-tractor 
combination) to operate on a separate 
frequency and have a range of approxi¬ 
mately 30 feet Because some warehouses 
utilize up to 50 trains. 50 separate fre¬ 
quencies are used with the present equip¬ 
ment operating under the interim pro¬ 
visions of Section 15.115 of the rules with 
a 5 kHz spacing between each channnel 
over the entire band, 26.97-27.27. The 
petition states that this type of opera¬ 
tion ls obviously not feasible on the 5 
channels at 49 MHz. nor Is it on the 6 
channels In the 27 MHz under the new 
provisions. Electronic schemes to reduce 
the number of channels, such as time di¬ 
vision or synchronous operation. Barrett 
claims have not proved feasible. Rede¬ 
signing the equipment to operate In the 
licensed Business Radio Service is also 
not acceptable, because of the limited 
number of channels available. Barrett 
asserts. Distributing the system over all 
bands available. licensed or unlicensed is 
costly and entirely unsatisfactory to the 
!>etittoner. Barrett concludes by request¬ 
ing that instead of the present unlicensed 
operation anywhere in the CB band. li¬ 
censed low power < 100 milliwatts) limited 
bandwidth operation be allowed, with 
5 kHz spacing throughout the entire 
26.97-27.27 MHz band 

21. Barrett's request for a number of 
frequencies spaced 5 kHz apart over the 
entire CB band to provide for the li¬ 
censed operation of remote control de¬ 
vices is outside the scope of this pro¬ 


u Six frequencies are available to non-voice 
operation at 27 MHx and five frequencies at 
49 MHz making a total of 11 frequencies 
available under Part 15 for remote operation. 


§ 15,115 Interim requirement* for op¬ 
eration between 26.97-27J7 Mil/. 

A low power communications device 
complying with all the provisions of par- 
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a graphs (a) through <d> of this section 
may be operated until September 18. 
1983. Manufacture and importation of 
such a device shall cease September 18. 
1977 and October 18. 1977, respectively. 
Applications for certification of such a 
device will not be accepted by the Com¬ 
mission after June 18. 1977. Marketing 
of such a device shall be terminated not 
later than September 18, 1978. 

• • • • 

3. Paragraph (e> of i 15.118 is revised 
to read as follows: 

§15.118 Technical Specification* for 
llir band 49.82-19.00 Mil*. 


<e> The device shall, with the excep¬ 
tion of the microphone, be completely 
self-contained with the antenna per¬ 
manently attached to the enclosure con¬ 
taining the device. The microphone may 
be external to the device, provided it is 
permanently attached to the enclosure 
with a cable not longer than 1.5 meters. 
• • • • . 

4. Paragraph <d> of f 15.119 Is revised 
to read as follows: 

§ 15.119 Alternative technical »prcitira- 
lion* for the hand 19.82—19.90 Mil/. 
• • • • • 

<d> The device shall, with the excep¬ 
tion of the microphone, be completely 
self-contained with the antenna per¬ 
manently attached to the enclosure con¬ 
taining the device. The microphone may 
be external to the device, provided it is 
permanently attached to the enclosure 
with a cable not longer than 1.5 meters. 
• • * • • 

(PR Doc.77-1339 Piled 1-24-77:8:45 »m| 


Tide 49—Transportation 

CHAPTER II—FEDERAL RAILROAD AD' 
MINISTRATION. DEPARTMENT OF 
TRANSPORTATION 

| FRA Docket No. HS-4. Notice No «| 

HOURS OF SERVICE ACT 

Signal Service: Interim Statement of 
Agency Policy and Interpretation 

On September 28, 1976. the Federal 
Railroad Administration (FRA) pub¬ 
lished in the Federal Register a pro¬ 
posed statement of agency policy and 
interpretation concerning the Hours of 
Service Act. as amended (45 U.8.C. 61- 
64b; hereinafter “Act”; (41 FR 42692). 
Public comments were requested to be 
submitted by October 29, 1976. Subse¬ 
quent notices extended the comment pe¬ 
riod through December 7. 1976 (see 41 
FR 48163. November 2,1976; 41 FR 52351. 
November 29. 1976; 41 FR 54047. De¬ 
cember 7. 1976). FRA administers and 
enforces the Act under section 6(f)(3) 
(A> of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(f)(3)(A)) and 
a delegation from the Secretary of 
Transportation (49 CFR 1.49(d)). 

Having analyzed the comments re¬ 
ceived In light of the express purpose of 
the Act, its legislative history, case law, 
and prior administrative interpretations. 
FRA has decided to issue Interim inter¬ 
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pretations concerning the limitations on 
hours of service of individuals engaged in 
installing, repairing or maintaining sig¬ 
nal systems (section 3A of live Act). A 
final statement of policy and interpreta¬ 
tion addressing the balance of the statute 
will be published in the very near future. 

Eleven Individuals or organizations 
submitted comments on the segment of 
the proposed statement dealing with sig¬ 
nal service. A Joint submission by the or¬ 
ganization representing the great major¬ 
ity of common carriers by railroad and 
the principal labor union representing 
employees affected by section 3A of the 
Act was particularly helpful. FRA has 
adopted much of the substance of that 
joint submission in preparing the in¬ 
terim interpretations. Other comments 
have been considered and incorporated 
to the extent appropriate. 

The interim Interpretations set forth 
below- are designed to implement safety 
policy considerations within the frame¬ 
work of the Act, guarding against exces¬ 
sive poriods of work while permitting 
enough flexibility to assure that systems 
vital to the safety and efficiency of rail 
transportation are properly maintained. 
PRA is issuing interim interpretations at 
this time because of the complexity of 
the administrative problems involved in 
applying the amended statute to the 
variety of factual situations possible. 
These interpretations may be modified 
as knowledge is gained of the various 
practical situations that may arise un¬ 
der the Act. This will permit FRA to as¬ 
sess the actual application of the Act to 
persons in signal service. If it becomes 
evident that the intent of the Act is not 
achieved by these interpretations, then 
FRA may be required to issue interpre¬ 
tations based on a more strict reading of 
the statute. 

In making their Joint submission, in¬ 
dustry and labor representatives noted 
their intention to seek legislative ac¬ 
tion to address possible deficiencies in the 
Act and clarify its intended application. 
FRA has been mindful of the likelihood 
of such action in preparing these Interim 
interpretations. 

Covered service. Six commenters ad¬ 
dressed the issue of the scope of covered 
signal service. One commcnter urged 
that all maintenance of way employees 
have a role in the installation, mainte¬ 
nance or repair of signal systems and 
that a tired or fatigued person working 
any place on the signal system is a dan¬ 
ger to the integrity of the entire system. 
An organization representing electrical 
workers detailed the tasks which are the 
responsibility of its members on some 
railroads but which arc listed in the leg¬ 
islative history as duties of “signalmen". 
The commcnter objected to the use of 
the term “signalman" to Identify mem¬ 
bers of otiler crafts and concluded by 
arguing that the Act should be construed 
to apply only to such tasks as are uni¬ 
formly assigned to the signal craft on all 
railroads across the country. 

FRA is convinced by the fanguage of 
the legislative history and the stated pur¬ 
pose of the Hours of Service Act that the 
proper benchmark for application of the 
Act must be found in the relationship 


of the particular function or service to 
the safety of the devices and systems 
which Congress deemed to fall under the 
general rubric of “signal systems”. That 
is. covered service cannot be defined by 
reference to the craft which owns the 
contractual right to a particular task on 
one or more railroads. Rather, the focus 
must be safety of railroad operations as 
it is affected by the readiness of individ¬ 
uals who work on the identified devices 
and systems. Therefore, the discussion 
of covered service which appears in the 
interim interpretations is substantially 
unchanged from the discussion in the 
notice of interpretations. A commenter 
has noted that, through Inadvertent 
error, the w r ords “train control and cab 
signal systems, interlocking systems" 
were omitted from the quotation taken 
from House Report 94-1166. The quota¬ 
tion has been corrected in the present 
document. 

Two commenters urged that the con¬ 
struction of signal systems should be 
distinguished from the “installation” of 
signal systems. The commenters believe 
that the latter term should be read to 
mean “activation”. No basis appears in 
the legislative history for making such 
a distinction. While It is true that nor¬ 
mal testing procedures should limit 
potential hazards deriving from defects 
in construction. Congress may well have 
assumed that some problems could go 
undetected as a result of faulty testing 
or that a lack of durability could be 
caused by poor workmanship. Indeed, the 
Committee on Interstate and Foreign 
Commerce of the House stated in its re¬ 
port on the legislation “A signalman who 
worked excessive hours in either the 
“construction" or maintenance of signal 
systems may make errors in the Intricate 
wiring or adjustment of those devices 
which would circumvent the safety func¬ 
tions of the system.” 'Emphasis added.) 

H R. Rep. No. 94-1166 (1976) at page 13. 
Two commenters stressed the use of sub¬ 
sequent component tests as a basis for 
excluding work done in carrier signal 
shops from the coverage oP the Act. 
Again, there would seem to be insufficient 
basis for distinguishing between repairs 
on components in the field and repairs 
effected in a carrier shop. One commen¬ 
ter would exclude testing and inspection 
functions from covered service. FRA be¬ 
lieves that testing and inspection are an , 
important and integral part of overall 
system maintenance. 

Limitations on hours. One commenter 
suggested that the text point out more 
strongly that a new- 24-hour period may 
begin after any 8-hour period of release. 
Additional examples have been added 
which point out tills fact. 

Duty time . Perhaps the most difficult 
problem posed by the general language 
of section 3A of the Act is the definition 
of time on duty. Individuals who work 
on signal systems often spend much of 
their compensated time traveling for the 
carrier’s purposes. Since such travel in¬ 
evitably adds to fatigue and detracts 
from time available for rest, and since 
the provision on commingled service con¬ 
templates Uiat noncovered service will 
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normally be counted with covered serv¬ 
ice in computing total time on duty* 
clearly time spent In transportation be¬ 
fore covered service and en route between 
work sites must be recognized to be on- 
duty time. Similarly, travel from a work 
site to headquarters by on-track vehicle 
Involves potential peril to train opera¬ 
tions and to the individuals themselves 
and must be viewed as time on duty. 
However, as.one commentcr pointed out. 
highway travel back to the headquarters 
or residence after work Is complete, by 
itself. Involves no hazard to the safety 
of train operations. Further* travel to the 
residence < directly or via the headquar¬ 
ters) following a period of covered serv¬ 
ice closely resembles deadheading or a 
combination of deadheading and com¬ 
muting. 

As recommended in the Joint Industry/ 
labor submission. FRA has revised the 
discussion and examples concerning 
travel time from the work site to the 
headquarters or residence outside the 
regular work day. 

Both industry and employee represent¬ 
atives have urged that, while all travel 
time within regular assigned work hours 
should be acknowledged to be time on 
duty, time spent in transportation from 
a work site to the headquarters or resi¬ 
dence outside regularly assigned hours 
should be treated neither as time on duty 
nor as time off duty. That is. the^ em¬ 
ployee should be considered to have been 
‘'released” for purposes of the prohibi¬ 
tion on excess service: but the employee 
would not be considered “off duty” for 
purposes of the required period of release 
of 8 or 10 hours. In the text below. FRA 
authorizes this treatment of transporta¬ 
tion time following any period of covered 
or commingled service outside regularly 
scheduled hours. That Is. during the next 
months FRA will not assert statutory 
penalties involving alleged violations 
where such time is used in computing ex¬ 
cess service and no violation would exist 
absent the addition of such time. How¬ 
ever. FRA will monitor implementation 
of this approach during the period these 
interim interpretations are under study. 

Effective periods of release. Because 
many employees who work on signal sys¬ 
tems perform overtime service outside 
their regularly assigned hours, and be¬ 
cause the Act does not expressly articu¬ 
late the requirements for effective pe¬ 
riods of release, both FRA and the com- 
menters have experienced difficulty in 
fashioning principles of general applica¬ 
tion concerning when time available for 
rest may be considered off-duty time and 
when the continuity of service Is broken. 
The question of continuity is important 
because it may determine whether an 
employee is required to have 10 rather 
than 8 hours off following a period of 12 
hours service. Obviously, any period con¬ 
sidered off-duty time would not count to¬ 
ward the 12-hour maximum. 


After review of all comments and in 
light of specific recommendations by 
representatives of the industry and 
affected employees. FRA has decided to 
modify its position on periods of release. 
It has been determined that regularly 
assigned meal periods should be treated 
as off-duty time but should not be viewed 
>s interrupting the essential continuity 
of service. Similarly, other periods of 
release during which the employee is 
entirely free of responsibilities to the car¬ 
rier are treated as off-duty time. How¬ 
ever. only periods of 1 hour or more would 
be recognized as effective breaks in the 
continuity of service. 

One commenter urged that transpor¬ 
tation time to or from a food service 
facility should not be counted as time on 
duty. While FRA believes that a strong 
case can be made that such time, which 
is expended in part for the convenience 
of the carrier, should be treated as on- 
duty time. FRA recognizes that such a 
view may be impractical ns applied in 
many situations. Thus, where the em¬ 
ployee has the option to eat his lunch 
at the site (by use of a lunch box or other 
arrangement), the entire meal period 
may be treated as time off duty. 

It should be stressed that, with the 
exception of assigned meal periods, all 
compensated time during a scheduled 
work tour is considered time on duty. 
A carrier may not stretch the permitted 
12-hour work period by creating breaks 
In a regular work day which do not afford 
meaningful periods of relaxation. 

Emergencies . Several commenters 
seriously questioned the proposed inter¬ 
pretation of the special emergency provi¬ 
sion for signal service and urged a more 
liberal reading of the statute. The com¬ 
menters noted, for Instance, that there 
may be no way in many Instances to as¬ 
certain whether a false restrictive Indi¬ 
cation involves a hazard to train opera¬ 
tions without first calling a signal main¬ 
tained to investigate the situation. 

FRA appreciates that the section $A(f) 
“emergency situation” is a broader con¬ 
cept than the section 5(d) “casualty or 
unavoidable accident or • • • act of 
God”. That is. an emergency permitting 
service up to 16 hours may be a less ex¬ 
traordinary event than an act of God 
permitting service in excess of 16 hours. 
By the same token. FRA Is concerned 
that the exception not be read in a way 
which will largely consume the rule. 

The joint submission of industry and 
employee representatives implicity rec¬ 
ognized that many potential safety prob¬ 
lems associated with false restrictive 
conditions and device malfunctions may 
be eliminated through temporary meas¬ 
ures such as operation at restricted 
speed; but the submission noted that cer¬ 
tain other conditions might produce 
service disruptions or secondary safety 
problems rising to the level of emer¬ 
gencies. The text below reflects an FRA 
determination that conditions producing 
material disruptions of service may be 


legitimate emergencies within section 
3A<f ). 

As noted above. FRA has decided to 
issue the interpretations which appear 
below as operative interim interpreta¬ 
tions pending review of their effective¬ 
ness in carrying out the statutory design 
and purpose. Therefore. FRA hereby re¬ 
opens for comment its Docket No. HS-4 
on an indefinite basis and invites further 
public comment on the proper applica¬ 
tion of section 3A of the Act. FRA will 
publish a notice in the future renewing 
the invitation for comments and setting 
a date for closing of the comment period. 

Comments should refer to Docket No. 1 
HS-4 and should be submitted in tripli¬ 
cate to the Docket Clerk Office of Chief 
Counsel (RCC-l). Federal Railroad Ad¬ 
ministration. 400 7th Street. SW.. Wash¬ 
ington. D.C. 20590. 

In consideration of the foregoing, the 
following statement constitutes the pol¬ 
icy of FRA concerning the administra¬ 
tion and enforcement of section 3A of 
the Hours of Service Act, as amended 
<45 U.S.C. 63a), and Is effective on Janu¬ 
ary 25. 1977. This statement should be 
read in conjunction with the final state¬ 
ment of policy on the balance of the stat¬ 
ute. Including general provisions, which 
will be published in the very near future. 

iNTura* Stat niiirr or Acrrwcr Policy and 

1 .vrrmrrATioN Suction 3A or the Homs 

or 8nmz Act 

(Act of March 4. 1907. 34 Stat. 1416. as 
amended (46 USC. 61-64b): sec. 8(f)(3)(A) 
of Pub. L. 89-870, 80 Stat 940 (49 US.C. 1656 
(f)(3)(A)); 9 1.49(d) of the Regulation* of 
the Secretary of Transportation (49 CFR I 40 
«S>.) 

The dtecuiisian below de crlbes the policy 
of the Federal Railroad Administration 
(FRA) concerning the administration and 
enforcement of section 3 A of the Ho urn of 
Service Act (46 UJ3.C. 63a) Section 3A es¬ 
tablishes maximum hours of service and re¬ 
quired periods of release for Individuals em¬ 
ployed by common carriers who are engaged 
In installing, repairing or maintaining signal 
systems. 

Section 3A was added to the Act by seetton 
4(d) of the Federal Railroad Safety Author¬ 
isation Act of 1978, Pub. L. No. 94-348. 90 
Stat. 819. This amendment become effective 
July 8, 1976. 

CO VEXED SERVICE 

The legislative history of section 3A es¬ 
tablishes that Congress intended to make 
subject to the Act all those persona who work 
on “signal systems.** and that this term was 
meant to refer to a variety of technologies 
bearing on the safety of railroad operations. 
The House committee report on the 1976 
amendments contains the following state¬ 
ment. which was repeated on the Senate floor 
during the debate on passage in that body 
and which sets forth the congressional un¬ 
derstanding of the term ''signal systems ", 

The duties of signalman encompass the 
construction, installation, repair, main¬ 
tenance, testing and Inspection of signal 
system*. These signal systems Include auto¬ 
matic block signal systems, trmfllc control 
ays terns, train stop, train control and cab 
signal aystema. Interlocking systems, rail- 
highway grade crossing protection, automatic 
classification yards, hot box detector*, broken 
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flange detector*, and other similar device*, 
appliances and systems. H R. Rep. No. 04- 
1166 (1976| at pg. 12 . See 122 Cong. Rcc. 
8 10376 (dally ed. June 24. 1978). 

Thin explanation of the language of the 
statute i*tends as the basic guide to the type* 
of duties covered by thin amendment. The 
reference to “automatic classification yards** 
la to retarder mechanism* and related con¬ 
trol systems. 

On many railroads certain of the functions 
described by Congress as relating to signal 
systems are performed by persons who are 
assigned to other departments within the 
carrier's organization, persons who may not 
be affiliated with the labor union which 
represents “signalmen* 4 as that term Is com¬ 
monly employed. It la neither practical nor 
realistic to vary the application of the Act 
from one railroad to another, based on which 
craft has the contractual right to particular 
work of the individual carrier. Thus, the only 
reasonable construction of the statute in 
light of the legislative purpose la that any 
employee who performs work on one or more 
of the enumerated systems during a twenty - 
four hour period i» oovered by and subject to 
the Act. In the discussion below, individuals 
covered by the statute are referred to as 
'signalmen" for purposes of convenience 
only. That term is meant to Include all in¬ 
dividuals engaged in installing, repairing or 
maintaining signs! system* 

It should be noted that certain related 
work will have such a minimal relation to 
traditional signal duties as to put it outside 
the scope of oovered service. For Instance, 
an individual responsible for track main¬ 
tenance whose only signal-related work Is 
the replacement of Insulation at rail Joints 
would not be covered by the Act 

In keeping with the functional approach 
of the Act, employees are subject to the Act 
only If they perform covered service. Work In 
the nature of digging ditches into which 
signal cables are to be laid, putting up poles 
I without Installing signal lines), and driv¬ 
ing signal department vehicles la not cov¬ 
ered service under the Act. Of course. If an 
Individual performing non-covcred service 
also engages in coVbied service during the 
twenty-four hour period, then the individual 
will be subject to the Act with respect to “on- 
duty* time and required off-duty periods 

LIMITATIONS ON HOURS 

No individual employed by a common car¬ 
rier in installing, repairing or maintaining 
signal systems may be required or permitted 
to work In excess of twelve continuous hours. 
After working twelve continuous hours, au 
individual must be given at least ten consec¬ 
utive hours off duty before being permitted 
to return to work. 

No Individual engaged in covered work may 
be required or permitted to continue on duty 
or go on duty unless he has had “at least 
eight consecutive hours off duty within the 
preceding twenty-four hours *’ The clear 
spirit and intent of the quoted language lead 
to the conclusions that: 

(1) When the time on duty Is broken or in¬ 
terrupted by off-duty periods of less than 8 
connecutive hours, the indlvldi^sl may be on 
duty up to a maximum of 12 hour* during a 
24 hour period, so long as such individual 
has hod a statutory off-duty period of at least 
8 or 10 consecutive hours immediately prior 
to reporting for work. 

(2) After completing the 12 hours of 
broken duty, or at the end of the 24 hour 
period, whichever occurs flnrt, the employee 
may not be required or permitted to con¬ 
tinue on duty or to go on duty until he has 
had at least 8 consecutive hours off duty. 

(3) The 24-hour period referred to In para¬ 
graphs I and 2 above shall begin when an 
employee reports for work immediately after 
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hi* having had a statutory off-duty period of 
8 or 10 hours. 

The provision on emergencies, discussed 
below, may extend the permissible time on 
duty referred to above. 

The following examples illustrate the ef¬ 
fect of the limitations on hours of service 
In situations similar to those likely to be 
encountered on many railroads. For sim¬ 
plicity, the examples assume no regularly 
assigned meal periods during the stated 
hours, no emergencies, and no travel time. Aa 
used throughout these interim interpreta¬ 
tions, “regular duty tour" refers to any sched¬ 
uled period of service. It Is to be distin¬ 
guished from trouble calls, when the em¬ 
ployee is called without prior warning to per¬ 
form a particular task. 

Example A 

Facta. Regular duty lour, 7:00 am.-3:00 
pm. (8 hours). Trouble\call. 10:00 pm- 
1 00 a.m. (3 hours), 

Effect of law: The individual may not re¬ 
turn to his regular Job until 9:00 a m., since 
he must have 8 consecutive hours off duty' 
before commencing a now 24-hour period. 
(Note that the Individual had not had 8 con¬ 
secutive hours off duty between hla release at 
3:00 p.m. and the trouble call). On these 
facts the employee could take a abort trouble 
call If he could complete it by 7:00 a m. How¬ 
ever. If he returned home at 7:00 am. he 
could not return to work before 3:00 pm. 

Example B 

Facts: Regular duty tour, 7:00 am.-3:00 
pm. (8 hours) Trouble call. 11:00 pm.-l :00 
am. <2 hour*). 

Effect of law: The Individual may return to 
work at 7:00 o.m.. hU normal starting time, 
since he did have 8 consecutive hours off duty 
prior to the 11:00 pm. trouble call, which 
commenced a new 24-hour period. However, 
the individual would be limited to 10 hours 
of work, since he has already worked 2 hours 
in the new 24-hour period. 

Example C 

Facte Work. 7:00 a.-m.-3:00 pm (8 
hours). Off duty. 3:00 p.m.-ll :00 pm. (8 
hours) Work, 11:00 p m.-7:00 a.tn. (8hours). 
Off duty, 7:00 a.m-3;0O p.m. (8 hours). Work. 
3:00 pm.-l 1:00 p.m. (8 hours). 

Effect of law: No violation of law because 
a new 24-hour period commences when the 
employee reports for work after each 8-hour 
period off duty. At the end of the last 8-hour 
work period, the employee has an additional 
4 hours that he may work In other than 
emergency service under the law during the 
24-hour period which began at 3:00 p.m 

Example D 

Facts: Regular duty tour, 7:00 a m.-3:00 
pm. (8 hours). Trouble call 1. 10:00 p.m - 
12:00 midnight (2 hours). Trouble call 2. 
5:00 am.-8:00a m (1 hour). 

Effect of law: The Individual may not re¬ 
turn to his regular duty tour until 2:00 p.m., 
since he must have 8 consecutive hour* off 
duty before a new 24-hour period would 
commence. Note that on these facts the em¬ 
ployee could take a short trouble call If he 
could complete it by 7:00 am. However, if 
he returned home at 7:00 a.m. he could not 
return to work before 3:00 p.m. 

Example E 

Facta: Regular duty tour. 7:00 am 3:00 
pm. (8 hour*). Trouble call 1. 10:00 p.m.- 
12:00 midnight (2 hours). Trouble call 2. 
6:00 am. 

Effect of law: The individual must be re¬ 
leased from duty at 7:00 am. since the 24- 
hour period which commenced at 7:00 am. 
the previous day ha* now expired. He must 
have 8 consecutive bourn off duty before re¬ 
turning to work. 


DUTT TIME 

The Act provides that time on duty com¬ 
mences when an Individual reports for duty 
and terminates when the Individual Is finally 
released from duty. 

Uniform and consistent administration of 
tho Act requires that a fixed, known stand¬ 
ard be enunciated for the treatment of time 
spent in transportation for the carrier's pur¬ 
poses. FRA has determined that the follow¬ 
ing discussion fairly Interpret* the Intent of 
the Act while providing objective standard* 
applicable to most common situations. For 
purposes of the following, compensated travel 
time means time spent in transportation for 
the carrier's purposes, which is compensated 
by the employer. 

1. Commvting disttngutohed from trawl 
for employer, Normal commuting between 
the Individual’s residence and his normal 
“headquarters'* or “regular reporting point" 
Is not time on duty for any purpose. Thin 
principle applies only to commuting associ¬ 
ated with a regular work day. Irrespective of 
the method by which the employee com¬ 
mutes By contrast, compensated travel time 
to an initial work site other than the indi¬ 
vidual's headquarters in connection with a 
regular work day is considered time on duty 
Customarily, signal main tain era and otbeT 
employees engaged in this work will report 
to headquarters before going to a work site 
on the line of railroad. However. In those In¬ 
stances where an employee is permitted to 
utilise .some of his compensated time travel¬ 
ing directly from his residence to a work 
site where covered service Is performed, that 
compensated time in oounted a* time on duty 
under the Act. It Is administratively imprac¬ 
ticable to distinguish between work sites 
which are relatively close to the residence and 
those distant from the residence. 

Example /-A. Signalman A operates out of 
a headquarters point to which he normally 
reports at the beginning of a regular work 
day. As a matter of personal preference. Sig¬ 
nalman A chooses to live 1 hour’s drive from 
headquarters. His transportation time be¬ 
tween his home and the headquarter* point 
at the beginning and end of the regular work 
day U counted as part of his required off-duty 
period of 8 or 10 hours. 

Example l-B. Signalman A, whose regular 
work day begins at 7:00 am., goes directly to 
a work site on a given day Instead of report¬ 
ing to headquarters. Signalman A leaves his 
homo at 6:30 a m. and drives to the work site, 
arriving at 7:45 am. He is paid from 7:00 a.m 
until he goes off duty. Signalman A is on duty 
for purposes of the Act commencing at 7:00 
a.m It is immaterial whether he drove to the 
work site in his personal automobile or a car¬ 
rier-provided truck. 

2 Transport ation during and following 
regular nork dag. All time spent in trans¬ 
portation during a regular work day Is 
normally on-duty time. Time spent In non- 
rail transportation returning to headquar¬ 
ters or the Individual's residence after the 
expiration of tike regular work day is neither 
time on duty nor time off duty, even 
though such time may be paid for Time 
spent In transportation by on-track vehicle 
is always time on duty. 

Example 2-A. Signalman B reports to 
headquarters for a regular work day. 7:00 
am.-3:00 p m., and rides or drives to work 
site where covered service is performed, com¬ 
mencing at 7:40 am. He departs work 
site at 2:20 p.m. and rides or drives back 
to headquarters where he is relieved at 
3:00 p m. Signalman B has been on duty a 
total of 8 hours. 

Example 2-B. Signalman B reports to 
headquarters for a regular work day* 7:00 
a.m.~3:00 pm, and ridee or drives to work 
site where covered service is performed, com¬ 
mencing at 7:40 a.m. He departs work site 
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at 3:00 p.m. and ride* or drives back to head¬ 
quarters where he Is relieved at 3:40 pm. 
signalman B ha* been on duty a total of 8 
hours from 7:00 nun. to 3:00 pm Off-duty 
time commences at 3:40 p.m. 

Example 2-C. Signalman B report* to head¬ 
quarters for a regular work day. 7:00 am.- 
3:30 pm, and ride* or drives to work site 
where covered service U performed, com¬ 
mencing at 7:40 am. He departs work site 
at 3:50 pm and rides or drives back to head¬ 
quarters where he la relieved at 3:30 p.m. 
Signalman B has been on duty a total of 8 
hours from 7:00 am. until 3:00 pm. Off- 
duty time commenced at 3:30 p.m. 

Example 2-D. A signal gang travels to a 
work site remote from Individual residence#*. 
The carrier houses the crew In a motel lor 
other facility), which la treated as the tie-up 
point for the gang. The gang has had a 
statutory off-duty period and departs the 
motel at 7:30 am. for a work site, works con¬ 
tinuously until 7:30 pm. and returns to the 
Ue-up point arriving at 8:00 p.m. Members 
of the gang have been on duty for 12 hours 
for purposes of the Act and must have 10 
consecutive hours off duty before returning 
to work. The travel time to the Ue-up point 
from 7:30 pm to 8:00 pm. la considered 
neither on-duty time nor off-duty Ume; con¬ 
sequently. the 10 consecuUve hours off duty 
commenced on arrival at the tie-up point 
at 8:00 pm 

3, Trouble calls. Am a general rule, all com¬ 
pensated Ume from the time an Individual 
receives a trouble call until he haa completed 
the work for which he wo* called with be 
considered time on duty. Of course, this as¬ 
sumes the individual actually begins service 
for the carrier immediately and that there 
are no diversions for personal reason*. If an 
individual devotes only 2 hours to a call for 
which he receives 2 hours and 40 minutes pay 
under a collective bargaining agreement, only 
the actual Ume worked (2 hours) la counted 
for purposes of the Act. Travel time on re¬ 
turn from an Individual's work site to his 
headquarters or his home outside his assigned 
hours (except any part of said time per¬ 
formed In or on an on-track vehicle traveling 
on rails); prior to receiving an off-duty pe¬ 
riod. U not counted as either off-duty time 
or on-duty Ume. 

Example 3~A. Signalman C, after return¬ 
ing home following a regular work day of 8 
hours, receives a trouble call at 10:00 p.m. 
The work location Is some distance from his 
residence. Signalman C Immediately puts on 
work clothing and departs for the work site 
and completes repairs by 11:30 p.m. Ho ar¬ 
rives homo at midnight having consumed 30 
minutes on the return trip. He has been on 
duty OH hours (8 plus 1ft hours). His off- 
duty time began at 12:00 midnight, when he 
returned homo and had an opportunity for 
meaningful rest. 

Example 3-B. 81gnnlman C. after returning 
home following a regular work day of 8 
hours, receives a trouble call at 10:00 p.m. 
The work location l* some distance from his 
residence. Signalman C immediately put* on 
work clothing and depart* for his headquar¬ 
ters and takes an on-track vehicle and drives 
it over the rails to the work site. He com¬ 
pletes repairs by 11:30 pm. He arrive* at hts 
headquarters at midnight after driving the 
on-track vehicle over the rails, having con¬ 
sumed 30 minutes on the return trip. Taking 
a direct route, he arrives home at 12:15 am. 
Signalman C was on duty until hla arrival at 
headquarters at midnight. If Signalman O la 
compensated In some way for the drive tp his 
residence, then the period from 12:00 to 13:15 
am. Is counted neither as on-duty time nor 
as off-duty time. 

As a general rule, on-duty time ceases 
with the employee's release. (Where travel 
prior to the end of the work day la In¬ 


volved, see paragraph 2 above.) With re¬ 
spect to trouble calls, on-duty Ume ceases 
with completion of the work (paragraph 8 
above). On-duty time begins again at the 
commencement of the employee's next regu¬ 
lar work day or with the receipt of a trouble 
call (paragraph 3 above). 

rmcnvr pauoos or ixlxasx 

In order to qualify as off-duty time, a pe¬ 
riod of release must provide a meaningful op¬ 
portunity for relaxation. In addition, the 
employee must be free of all responsibilities 
to tho carrier, Including any duty to remain 
at a particular location. 

Because of the unique characteristics of 
signal service, regularly assigned meal pe¬ 
riods are not computed as on-duty time but 
do not break the continuity of service. This Is 
true regardless of the duration of the meal 
period. Thus, service through a scheduled 
work tour Is deemed to be continuous for 
purposes of the 10-hour release requirement 
If the only non-duty period Is a regularly as¬ 
signed meal period. Of course, the 10-hour 
release requirement would come Into play 
only If the continuous service (less the meal 
period) totaled 12 hours. 

Ex A Ml*LX A 

Pacts: Regular duty tour. 7:00 am.-12:00 
noon. Assigned meal period, 12:00 noon-12:30 
pm. Regular duty tour continued. 12:30-3:30 
pm. Additional service. 3:30-7:30 pm. 

Effect of law: The Individual has worked 
12 continuous hours and must be afforded 
10 consecutive hours off duty. 

Ex a Mr ur B 

Pacts: Regular duty tour, 7:00 am-12:00 
noon. Assigned meal period. 12:00 noon-12:30 
p.ui Regular duty tour continued. 12:30-3:30 
p m. Trouble call. 4:30 p.m.-8:30 pm. 

Effect of law: The individual ho* worked 
a total of 12 hours In broken service and must 
be afforded 8 consecuUve hours off duty be¬ 
fore being permitted to return to work. 

All other non-duty periods of less than one 
hour during which there Is an opportunity 
for relaxation and during which the Individ¬ 
ual is free of respond bill tie* to the carrier 
are excepted from the computation of on- 
duty Ume. However, such periods of less than 
one hour are not deemed to Interrupt the 
continuity of service. Conversely, periods, of 
one hour or more which are available for 
rest snd during which the individual Is free 
of respondblllUes ore considered off-duty 
time and do break the conUnulty of service. 

EXAMrt r C 

Pscts: Regular duty tour, 7:00 a m -12 
noon. Assigned meal period. 12:00 noon-1:00 
pm. Regular duty tour continued. 1:00-4:00 
pm. Trouble call, 4:30 p.m.-8:30 pm. 
Travel on return from trouble call, 8:30 pm.- 
9:00 pm 

Effect of law: The individual has been on 
duty 12 conUnuou* hours (6 + 3 4-4) and 
must receive 10 consecutive hours off duty. 
The 30-minute period between the close of 
the scheduled duty tour and the trouble 
call ts not counted toward time on duty but 
does not Interrupt the essential continuity 
of service. The off-duty period begins at 9:00 
nm. 

SxAMric D 

Pacts: Scheduled duty tour. 7:00 am- 
12:00 noon. Assigned meal period. 12:00 
noon-12:30 pm. Scheduled duty tour con¬ 
tinued. 12:30 pm.-3:30 p.m. Trouble call. 
5:30 pm.-9:30 pm. Travel on return from 
trouble call. 9 :30 pm.-10:00 p m. 

Effect of law: The individual has been on 
duty 12 hours In broken service (6+3+4) 
and must receive 8 consecutive hours off 
duty. The off-duty period begins to run at 
10:00 pm. 


XMXmOXNCXBS 

Section 3A(f) of the Act provides that an 
individual engaged In Installing, repairing, or 
maintaining signal systems may work up to 
4 additional hours within a 24-hour period 
when an actual emergency exists and the 
work of the individual Is related to such . 
emergency. This mean* that during an on¬ 
going emergency the individual may work 
up to 10 hours consecutively or in the aggre¬ 
gate. An emergency ceases to exist when the 
signal systems are restored to service. 

An emergency for purposes of signal serv¬ 
ice Si considered to be any condition caus¬ 
ing a material disruption of service or con¬ 
stituting a significant safety haxard. Exam¬ 
ples of emergencies Include (1) false proceed 
Indications, (2) malfunctioning grade 
crossing protection device*. and (3) false re¬ 
strictive condition* that materially disrupt 
service or which may cause a significant 
safety hazard. An emergency I* to bo dis¬ 
tinguished from an extraordinary event un¬ 
der section 6(d) of the Act which may render 
the limitation* of the Act inapplicable. For 
instance, an unusually severe ice storm 
might rise above an emergency and qualify 
a* an "act of God’’ permitting service In 
excess of 16 hours. However, judicial pro¬ 
nouncement* on section 6(d) have made It 
clear that, even in the presence of an "act 
of Cod'* or other extraordinary event the car¬ 
rier must employ due diligence to avoid or 
limit excess service. 

It la Important to remember that the 
existence of a bona fide emergency does not 
excuse the failure to provide a proper off- 
duty period after the emergency Is over. In 
addition, the existence of a continuing 
emergency will not always Justify working an 
employee a full 18 hours. 

Consider the following: 

SXAMFSJC 

Facte: Work: 7:00 am.-2:00 p.m. (8 

bourn). Trouble call 10:00 pm.-12:00 mid¬ 
night (2 hours). Emergency call (valid con* 
Uniting emergency) 3:00 am. 

Effect of law: The individual must be re¬ 
leased for 8 hours of! duty not later than 
7:00 am., even though at that Ume he ha* 
worked only 14 hours total. The reason for 
this Is that the 24 hour period which com¬ 
menced at 7:00 am. the prerloua day has 
now expired. 

Nor*.—These Interim Interpretation* 
should be read In conjunction with the final 
statement of agency policy and Interpreta¬ 
tion on the balance of the Hours of Service 
Act which will be issued In the very near 
future. 

Issued at Washington, DC., on Janu¬ 
ary 18. 1977. 

Asaph H. Hall, 

Administrator. 

(FR Doc.77-2197 Filed l-24-77;8;45 am) 


CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

SUBCMAPTER A—-GENERAL RULES ANO 
REGULATIONS 

(Service Order No. 1268) 

PART 1033—CAR SERVICE 

Tho Baltimore and Ohio Railroad Co. and 
the Chesapeake and Ohio Railway Co. 
Authorized To Select Certain Cars of 
Coal To Be Unloaded by Port Coal Dump¬ 
ing Machines 

At a Session of the Interstate Com¬ 
merce Commission, Railroad Service 
Board, held In Washington. D.C* on the 
17th day of January, 1977. 
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It appearing, that, there arc massive 
accumulations of carloads of coal for 
transshipment by water awaiting un¬ 
loading by the coal dumping machines of 
The Baltimore and Ohio Railroad Com¬ 
pany (B&O) at its Curtis Bay coal piers 
at Baltimore, Maryland, and by The 
Chesapeake and Ohio Railway Company 
<C4iO> at its coal piers at Newport News. 
Virginia; that because of extreme cold 
and high moisture content, many of these 
carloads of coal are so deeply frozen that 
they cannot be unloaded at rates in ex¬ 
cess of five cars per hour: that other 
carloads of coal arc available which are 
not so deeply frozen which can be un¬ 
loaded without excessive delay for thaw¬ 
ing and loosening; that the normal prac¬ 
tice of the BkO and CkO is to unload 
cars on a sequential basis determined 
by the arrival of the vessel designated by 
the transshipper to receive the coal; that 
such practice results in excessive delays 
to cars of coal which are unfrozen or only 
pail tally frozen on arrival thereby caus¬ 
ing these cars also to become deeply fro¬ 
zen; that the transshipment of coal from 
railroad cars to vessels has been drastic¬ 
ally reduced because of these conditions; 
that the B&O and C&O are unable to 
supply sufficient cars to coal mines, 
thereby forcing some mines to clotje or 
severely to curtail operations resulting in 
the unemployment of coal miners, rail¬ 
road employees and others engaged In 
the mining and transporting of coal; 
that several thousand carloads of coal 
awaiting movement are being stored at 
points as far distant as 300 miles from 
the ports: that such practices arc re¬ 
sulting in serious congestion and are in¬ 
terfering with the normal Hows of other 
types of traffic; that the prompt unload¬ 
ing of coal less deeply frozen or unfrozen 
without regard to the normal sequence 
of unloading will enable the B&O and 
CkO to reduce the backlog of cars await¬ 
ing unloading, thereby making these cars 
available to shippers and reducing con¬ 
gestion at various points between the 
coal fields and the ports; that the sever¬ 
ity of the operating and car supply 
problems caused by the continued at¬ 
tempt to unload frozen coal on the nor¬ 
mal sequential basis requires immediate 
modification; that in the opinion of the 
Commission an emergency exists: that 
notice and public procedure herein are 
Impracticable and contrary to the public 
Interest; and that good cause exists for 
making this order effective upon less 
than thirty days' notice. 

It is ordered. That: 

§ 1033.I2S6 The Itallimnri mid Ohio 
It minimi Company and the Chesa¬ 
peake and Ohio Railway Company 
uiithoeiireti to select certain ears of 
roal to be unloaded by port coal 
dumping machine*. 

<a) The Baltimore and Ohio Railroad 
Company (BAO) and The Chesapeake 
and Ohio Railway Company tC&O). be, 
and they are hereby, authorized to select 
for unloading by the coal dumping ma¬ 
chines of the B&O at Curtis Bay. Balti¬ 
more. Maryland, and by the coal dump¬ 
ing machines of the C&O at Newport 
News. Virginia, carloads of coal con¬ 
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signed to such ports for transshipment 
to vessels, which, in the judgment of the 
carrier, may be unloaded more promptly 
than other carloads of coal which are 
more deeply frozen regardless of the 
normal sequence of unloading. 

(b) Application. The provisions of this 
order shall apply to Intrastate, interstate, 
and foreign traffic. 

(c) Effective date. This order shall be¬ 
come effective at 12:01 a.m., January 19. 
1977. 

<d) Expiration date. The provisions of 
this order shall expire at 11:59 pjn.. 
February 28. 1977. 

(Secs 1. 12. 15. and 17(2). 24 8tat. 379. 383. 
384. as Amended; 49 U SC. 1. 12. 15. and 
17(2). Interprets or appltes Secs. 1(10-17), 
15(4). and 17(2), 40 8tat. 101. os amended. 
64 8tat. 911; 49 UJ9.C. 1(10-17), 15(4). and 
17(2).) 

It is further ordered , That copies of 
this order shall be served upon the 
Association of American Railroads. Car 
Service Division, as agent of all railroads 
subscribing to the car service and car 
hire agreement under the terms of that 
agreement, and upon the American 
Short Line Railroad Association; and 
that notice of this order shall be given 
to the general public by depositing a copy 
In the Office of the Secretary of the 
Commission at Washington. D.C.. and by 
filing it with the Director. Office of the 
Federal Register. 

By the Commission. Railroad Service 
Board, members Joel E. Burns, Lewis R. 
Teeple. and Thomas J. Byrne, 

Robert L. Oswald. 

Secretary. 

|FU Doc.77 2345 Piled l-24-77;8;45 um| 


Title 50—Wildlife and Fisheries 

CHAPTER II—NATIONAL MARINE FISH¬ 
ERIES SERVICE, NATIONAL OCEANIC 
AND ATMOSPHERIC ADMINISTRATION. 
DEPARTMENT OF COMMERCE 

PART 263—UNITED STATES STAND¬ 
ARDS FOR GRADES OF FISH FILLETS 

Subpart A—United States General 
Standards for Fish Fillets 

The National Marine Fisheries Service 
<NMFSi, National Oceanic and Atmos¬ 
pheric Administration <NOAA> # pro¬ 
poses to issue interim regulations to 
amend Title 50, Code of Federal Regula¬ 
tions. by the addition of a new Subpart 
A to Part 263. The purpose of this pro¬ 
posed amendment is to Issue U.S. gen¬ 
eral standards for grades of fish fillets. 

The scope of the proposed general 
standards cover fresh or frozen fish fil¬ 
lets of any commercial marine or fresh 
water species except those fillets cov¬ 
ered by specific U.S. Standards for 
Grades as follows: 

Part 263 

Subpart B—US. Standards for Grade* of Cod 
Filial* 

Subpart C—U8 Standard* for Grades of 
Plounder and Sole Fillets 
Subpart D—U.S. Standards for Grades of 
Haddock Fillets 

Subpart E—U8. Standards for Grade* of 
Ocean Perch and Pacific Ocean Perch 
Plilets 


The Intent of the proved general 
standards is to allow for the systematic 
differentiation of the quality of fish fil¬ 
lets into three categories. U.S. Grades A. 
B, and C. and subsequently to permit 
identification of such quality levels on 
the product or product label for the ben¬ 
efit of the consumer and the industry. 

Issuance of general standards is ex¬ 
pected to facilitate trade in fish fillets of 
all commercial species, not Just those 
currently covered by specific standards. 
ThL* will allow consumers to select pur¬ 
chases of any fish fillet on the basts of 
identified quality. 

It is the policy of the Department of 
Commerce, whenever practicable, to af¬ 
ford the public an opportunity to partic¬ 
ipate In the rulemaking process. Accord¬ 
ingly, interested persons may submit 
written comments, suggestions, or objec¬ 
tions with respect to the proposed 
amendments on or before February 28. 
1977. to the Director. National Marine 
Fisheries Service, 3300 Whitehaven 
Street. NW., Washington. D.C. 20235. 

Because of the high level of interest 
expressed for the availability of this 
document. NMFS Intends to allow’ the 
use of the proposed interim general 
standards for fish fillets In its voluntary 
program of fishery products inspection 
and certification commencing on Janu¬ 
ary 25, 1977. 

The amendments are proposed pursu¬ 
ant to 16 U.S.C. 742e; D.O.O. 25-6A, 
subsection 3.01 K(A); and D.O.O. 25-5B. 
section 12. 

Accordingly. Title 50 Chapter II. Part 
263 of the Code of Federal Regulations 
is hereby proposed to be amended by the 
addition of a new Subpart A to read as 
follows: 

.Subpart A—U.S. Q»n«ral Standards (or Gradas 
of Fish Fillets 

8cc. 

263.101 Scope and product drsrriptton. 

263.102 Product forma. 

263.103 Grade* 

263.104 Grade determination. 

Aothomty: 16 U.S.C. 742e; D.O.O. 25- 5A, 
subjection 3.01K(A); and D.O.O. 25-6B. flec¬ 
tion 12. 

Subpart A—U.S. General Standards for 
Grades of Fish Fillets 

§ 263.101 Scope aim! product descrip¬ 
tion. 

This standard shall apply to fillets of 
fish that arc fresh or frozen of any spe¬ 
cies suitable for use as human food and 
processed and maintained in accordance 
with good manufacturing procedures. It 
does not apply to products covered by 
Subparts B. C, D. and E of Part 263. Fil¬ 
lets are slices of fish of irregular size 
and shape which are removed from the 
carcass by cuts made parallel to the 
backbone and sections of such fillets cut 
so as to facilitate packing. 

§ 263.102 Product form*. 

<a> Types. 

<T Fresh 

1 2) Frozen individually (IQF); glazed 
or unglazed. 

1 3) Frozen sohd packs; glazed or uu- 

glazed. * 

<b> Styles . <1) Single. 
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<1# 8kin-on. 

(in Skin-on sealed. 

(ill) Skin-on (Whiteside only* 

(lv) Skin-off (skinless). 

<2) Butterfly. 

The fillets may be labeled as boneless, 
provided that boning lias been com¬ 
pleted. 

§ 2(4.103 (.rn<K v 

(a) U.S. Grade A. Pish fillets shall. 

(l) Possess good flavor and odor charac¬ 
teristic of the species and 

(2) Comply with the limits for defects 
for U.8. Grade A quality as outlined in 
5 263.104. 

(b) U.8. Grade B Pish fillets shall. (1) 
Possess reasonably good flavor and odor 
characteristic of the species and 

(2) Comply with the limits for defects 
for U.8. Grade B quality in accordance 
with I 263.104. 

<c> U.8. Grade C. Pish fillets shall. 
(1) Possess minimal acceptable flavor 
and odor characteristic of the species 
with no objectionable off-flavors or off- 
odors and 

(2> Exceed the limits for defects for 
UB. Grade B quality in accordance with 
I 263.104. 

§ 263.101 t#r;id« dolrrminotion. 

(a> Procedures for grade determina¬ 
tion . The grade shall be determined by 
evaluating the product in the frozen, 
and/or thawed, and cooked states. Each 
defect is classified as to its relative sever¬ 
ity as minor, major, or serious in ac¬ 
cordance with paragraphs (d) f <c>. and 
<f) of this section. Odor and flavor are 
evaluated in accordance with paragraph 

(c) of this section. Tolerance for the 
various defects is set for each grade 
c lassification according to group species. 

<b> Sampling, Sampling is to be done 
in accordance with the Regulations Gov¬ 
erning Processed Fishery Products, Title 
50. Chapter II. Subchapter G. ft 260 61. 
Tables H or V. where applicable When 
sampling for Military procurement, 
sampling shall be in accordance to Mili¬ 
tary Standard 105. The sample unit shall 
be the container and its entire contents 
for containers up to 10 pounds. A rep¬ 
resentative 3 pound sample unit for con¬ 
tainers over 10 pounds shall be used. 

(c) Evaluation of flavor and odor. (1) 
Evaluation of flavor and odor on each of 
the sample units shall be carried out 
only by those trained to do so. For eval¬ 
uation of the odor of raw fillets the 
thawed fillets should be broken and the 
broken flesh held close to the nose im¬ 
mediately to detect off odor. 

<2) If raw odor evaluation Indicates 
any non-characteristic and/or off-odors, 
the sample unit or parts thereof shall be 
cooked by any of the following methods 
for verification of results of raw* odor 
evaluation: 

(1) Baked method. Package the prod¬ 
uct in aluminum foil. Place the pack¬ 
aged product on a flat cookie sheet or 
shallow flat-bottom pan of sufficient size 
so that the packages can be evenly spread 
on the sheet or pan. Place the pan and 
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frozen contents In a properly ventilated 
oven preheated to 400’ F until the In¬ 
ternal temperature of the product 
reaches 160“ P. 

(ii) Boil in bag method. Insert the 
thawed unseasoned sample into a bo li¬ 
able film-type pouch. Fold open end of 
the pouch over a suspension bar. Clamp 
in place to provide a loose seal after 
evacuating the air by immersing the 
pouch into boiling water. Cook the con¬ 
tents until the Internal temperature of 
the product readies 160“ P. 

(ill) Steam method. Wrap the sample 
in a single layer of aluminum foil and 
place on a wire rack suspended over boil¬ 
ing water in a covered container. Steam 
the packaged product until the internal 
temperature of the product reaches 
160 4 P. 

(d) Examination for physical defects. 
Each sample unit shall be examined for 
defects using the list of defect definitions 
that follow. Defects will be categorized 
as minor, major, and serious according 
to Table 1 of tills standard. 

<e) Definition of defects In fillets. (1) 
“Abnormal condition” means that the 
normal physical and/or chemical struc¬ 
ture of the fish flesh has been sufficiently 
changed so that the usability and/or de¬ 
sirability of the flesh is adversely af¬ 
fected. It includes but is not limited to 
the following: 

(!) Jellied—refers to the abnormal 
condition wherein a fish fillet is partly 
or wholly characterized by a gelatinous, 
glossy, translucent appearance. 

<il> Milky—^refers to the abnormal 
condition wherein a fish Allot to partly or 
wholly characterized by a milky-white, 
excessively mushy, pasty, or fluidized 
appearance. 

(ill) Chalky—refers to an abnormal 
condition wherein a fish fillet is partly 
or wholly characterized by a dry. chAlky. 
granular appearance, and fiberglass 
structure. 


The intensity of abnormal conditions is 
defined as follows: 

(A) Moderate—refers to a condition 
that is distinctly noticeable but does not 
seriously affect the appearance, desir¬ 
ability, and or the eating quality of the 
product. 

<B) Excessive—refers to a condition 
which to both distinctly noticeable and 
seriously objectionable. 

(2) Appearance defects—refers to the 
color of the fish flesh and to the degree 
of surface dehydration of the product. 

(1) Color defects—refers to any 
readily dtocemable abnormal coloration 
including bruises, blood spots, browning, 
yellowing, and melanin spotting. Each 
square inch (6.5 cm*) of affected area to 
counted as one instance as determined 
by a transparent grid of 1 inch squares. 

The extent of appearance defects to de¬ 
fined as follows: 

(A) Slight—2-4 instances. 

(B) Moderate—5-6 instances. 

(C) Excessive—over 6 instances. 

(ii> Dehydration—refers to loss of 
moisture from fish fillet surfaces during 
frozen storage. 
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(A) Blight dehydration—to surface 
color masking affecting more than 5 per¬ 
cent of area which can be readily re¬ 
moved by scraping with a blunt instru¬ 
ment. 

<B> Moderate dehydration—to deep 
color masking penetrating the flesh 
affecting less than 5 percent of area and 
requiring a knife or other sharp Instru¬ 
ment to remove. 

(C) Excessive dehydration—to deep 
color masking penetrating the flesh 
affecting more than 5 percent of area 
and requiring a knife or other sharp In¬ 
strument to remove. 

(3) Workmanship defects refers to; 
(1) Cutting and trimming imperfections, 
ragged edges, holes, tears, and improper 
or misplaced cuts. Each square inch (6.5 
cm*) of affected area to counted ns one 
instance whether it Is full or fractional 
“Ragged edges” refers to the Irregular or 
shredded appearance of the fillet edge. 

(ii> Scales, fins, or pieces of fins or 
extraneous material 

<A) Scales (skin-off) scaled fillets—An 
occurrence of attached or loose scales in 
any sample unit up to 1 square inch <6.5 
cm') to counted as one instance. Each 
additional 1 square Inch <0.5 cm') to an 
Additional Instance. 

(B) Pins—Any fin or parts of any fin 
up to 1 square Inch <0 5 cm*) in area 
shall be considered one instance of fin. 

<C) Extraneous material means any 
piece of foreign matter on the fillet or 
el*iewhere In the package. Each occur¬ 
rence to considered one instance. 

The extent of workmanship defect* to 
defined as follows: 

Blight degTce—1-2 instance*. 

Moderate degree—3 4 Instances. 

Excessive degree—Over 4 Instances 

(4) Bones (for Fillets not designated as 
boneless) refers to a bone that after the 
product has been cooked to capable of 
Piercing or hurting the palate. Each area 
of one inch square (0.5 cm*) which con¬ 
tains a bone or a cluster of bones shall 
be regarded as one Instance of bones 

The amount of bones to defined as fol¬ 
lows: 

Slight—] Instance 
Moderate— 3-4 instances. 

Excesal v©—Over 4 instance*. 

If labeled boneless, no bones shall be per 

ml t ted. 

(5) Skin—this includes exterior *kin 
and black membrane (belly lining). 

(i) For skinless fillets, each piece of 
skin up to 1 square inch (0.5 cm') and 
every additional complete 1 square inch 
(6.5 cm*) thereafter shall be considered 
an instance. 

(il) In the case of skln-on or skinless 
fillets, each piece of black membrane 
(belly lining) up to 1 square inch (0.5 
cm*> thereafter sliall be considered an 
instance. 

The amount of skin to defined as follows 

Slight degree—1 Instance. 

Moderate degree—2- 4 Instance*. 

Kxceenlve degree—Over 4 Instance*. 

<0) Size of fillets—Refers to the free¬ 
dom from undesirably small pieces of fil- 
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lets. Undesirably small shall mean any 
piece of fillet weighing less than 1 ounce 
(30 grams ) per container. 

Moderate degree—3 pieces. 

Excessive—Over 2 pieces. 

(7l “Texture defects*’—Refers to the 
texture of the cooked fish—not charac¬ 
teristic of the species. 

(i) Slight—fairly firm, does not form 
a fibrous mass in the mouth, moist but 
not mushy. 

(U) Moderate—moderately tough or 
rubbery, has noticeable tendency to form 
a fibrous mass in the mouth, moist but 
not mushy. 

(US) Excessive—excessively tough or 
rubbery, has marked tendency to form a 
fibrous mass in the mouth, or is very dry 
or very mushy. 

<f> Categorization of physical defects. 
Instances shall be assessed on a per 
pound basis for physical defects, except 
for defects relating to abnormal condi¬ 
tions, texture, dehydration and sizes of 
fillets. 


Tabll 1.— Di'frv'l table 


IteWt iWttplion 


C&AttllkAiiUll 
Mi; tor Major Srn- 

UU» 


Defwt Ue*<>rtptt*a 


daostflrAtWft 


Minor Umyoe Swi¬ 


ft. Hiioornifeu: 
Modern* (2 
Klociftiv* (of nr 

■umiM 

T. Texlut*: 

Slight ... 

Kiewrivf 


4 lift- 


? . 


I ... 



I Ij* tl»n I frt. 

Tolerance* for defects 


i oniUr.^1 minor and Hvrtmw (rpadtfi • 

lUiihv dnlrcts ilrlect* 


tSM. riiui. A 

l'p to 4 iMiiuU N«rif 

Vp U>6paint* . 

t’l* toft poiitti ...do.. 

Vptoftputulv do. — 


tnulr B 
l1# K>* point* 
t (> t* 10 paint* 
l-p to U paint* 
l’p to 12 point* 


do. 



I’ S gratis C: RtooMb 
JoWoocm lor t’.S 
cr««ir II. bat I* tutiablr 
lor Human co«mtni|>* 


(irouiulftth 


Kr<ifi*h. 

11•*ring and 
otbarv. 


(iroundfiah. 

1 k! 


liming and 

othrfA 


L Abnormal **ondltWm 


KtOCAMVr 

1. Appeomnw’ 

(ft)L’ofor <k*cti 

Slight CS to 4 U» 

fftonnw). --- 

Modrmttf (I to 0 in- 


Etcreftdve (ovrr ft In* 

•Umw*)—. 

(b> Drbytfntliou: 

Slight modonU* 
Mod'HiU fbccmirr 
gtcwtKlrn exrttMtvc 
X Woikmftrulupdftfacl*: 

(•) Cutting and trimming 
ih> Scftlw. ftna, rUrmneous 
material: 

FUghl 0 to 2 In- 


Modml* a to 4 tn- 

■ 

EiPMsln (ovre 4 m« 


4. Bonn . 

.Slight (t lnataiM»).~~.... 
Mockmtr (3 h> 4 Imtauw) 
KiM^ivd (over « in- 


X Skt» and m^mbranr: 

fllgbt (I ln*l*n«w>- 

Modern t* (3 to 4 tnatattx*). 
jUorodva (ow I Id* 
elatiopf). '- .... 


I 


I 



» (imuiiftlbh (wbllt* Asli) inrludr* link, ocean celAeh. 
notkvk, hake, whiting, mad Unr. KtntfWU UMdudw 
«,icmUml UaU>t and halibut lirdtbti include* rookflsh, 
and mm lwr«un. Herring end oUht* Include* **rdU>w. 
Hli herd*. «r*rut», and tuackrfel. 

(g) Grade assignment. Each sample 
unit will be assigned the grade Into which 
it falls In accordance with the tolerance 
contained In Tabic 1 for Group Species. 
The grade to be assigned a lot is the grade 
indicated by the average of the total 
scores, provided the number of sample 
units in the next lower grade for both 
physical defects and flavor and odor does 
not exceed the acceptance number of in¬ 
dicated in the sampling plans contained 
in $ 260.61. 

Dated: January 17. 1977. 

Robert W. Scuonwo. 

Director. National 
Marine Fisheries Service. 

I PR Doc.77-2193 Piled l-24-T7;8:48 ami 
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This section of the FEDERAL REGISTER contain* notices to the public of the proposed Issuance of rules and refutations. The purpose of 
these notices is to give interested persons an opportunity to participate in the rule malting prior to the adoption of the final rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
[ 7 CFR Part 1002] 

| Docket No AO-71-A72J 

MILK IN THE NEW YORK NEW JERSEY 
MARKETING AREA 

Decision on Proposed Amendments to 
Marketing Agreement and to Order 

A public hearing was held upon pro¬ 
posed amendments to the marketing 
agreement and the order regulating the 
handling of milk In the New York-New 
Jersey marketing area. The hearing was 
held, pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.8.C. 001 et 
seq.). and the applicable rules of prac¬ 
tice (7 CFR Part 900), at New York, 
New York, on September 16, 1976. pursu¬ 
ant to notice thereof issued on August 
26. 1976 (41 FR 36666). 

Upon the basis of the evidence intro¬ 
duced at the hearing and the record 
thereof, the Deputy Administrator, Pro¬ 
gram Operations, on November 30, 1976 
(41 FR 53346), filed with the Hearing 
Clerk. United States Department of 
Agriculture, his recommended decision 
containing notice of the opportunity to 
file written exceptions thereto. 

The material issues, findings and con¬ 
clusions. rulings, and general findings 
of the recommended decision are hereby 
approved and adopted and ore set forth 
in full herein subject to the following 
modifications: 

1. Under the heading "1. Partial pay¬ 
ments to producers and cooperative asso¬ 
ciations three new paragraphs are 
added at the end of the discussion. 

2. Under the heading *'2. Due dates for 
the payment of certain obligations .": 

a. Paragraph 4 is changed. 

b. Two new paragraphs are added 
after paragraph 13. 

c. A new paragraph is added after 
paragraph 17. 

d. Paragraph 20 Is changed. 

e. Two new paragraphs are added 
after paragraph 21. 

f. Paragraphs 22 and 33 arc changed, 
and two new paragraphs arc added after 
paragraph 23. 

The material issues on the record of 
the hearing relate to: 

1. Partial payments to producers and 
cooperatives; and 

2. The dates by which payments should 
be made to producers and cooperatives, 
and to and from the producer-settlement 
fund. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof: 


1. Partial payments to producers and 
cooperative associations. The New York- 
New Jersey order (Order 2) should not 
be amended to require handlers to make 
a partial payment for milk received from 
producers and cooperatives during the 
first 15 days of the month. 

Amendments requiring partial pay¬ 
ments for milk were proposed by a group 
of nine cooperatives representing about 
30 percent of the market’s producers. As 
proposed, handlers would be required to 
pay not less than the preceding month's 
Class IT price for milk received from 
cooperatives and producers during the 
first 15 days of the month. Such pay¬ 
ments to cooperatives would be due by 
the 5th day of the following month and 
payments to individual producers would 
be due on the 7th day. 

The witness for proponents contended 
that adoption of the proposal would as¬ 
sure a uniform and more orderly system 
of partial payments for all producers and 
Cooperative associations supplying the 
market. He indicated that for those pro¬ 
ducers not now receiving partial pay¬ 
ments the order changes would reduce 
the period of time some must wait to 
be paid for at least a portion of their 
deliveries to handlers. The witness also 
contended that mandatory partial pay¬ 
ments would eliminate certain handler 
inequities which he alleged exist under 
the voluntary partial payment practices 
that now prevail in the market. The 
spokesman asserted that such inequities 
contribute to market disorder by creating 
competitive advantages for some han¬ 
dlers. The witness also claimed that 
order-imposed partial payments would 
help reduce the risk of losses by coopera¬ 
tives and producers if a handler became 
financially unable to pay for his milk 
receipts. 

In support of partial payments, the 
witness pointed out that such payments 
are required under most other Federal 
orders. He contended that adoption of 
partial payments for the New York-New 
Jersey market would better align the 
payment provisions of Order 2 with other 
orders, thereby promoting greater inter¬ 
market equity for handlers, producers, 
and cooperative associations. 

Mandatory partial payments were op¬ 
posed by several handlers on the basis 
that most cooperatives and producers 
now receive partial payments at rates 
that generally exceed the proposed rate. 
The handlers contended that producers 
are satisfied with the current partial 
payment practices. The spokesman for a 
major cooperative association indicated 
that there appeared to be little need at 
this time for establishing prescribed 
partial payment procedures for the mar¬ 
ket. 


The evidence adduced at the hearing 
indicates that most of the handlers in 
the market are making partial payment* 
to producers and cooperatives that sup¬ 
ply them milk. However, payment prac¬ 
tices do vary. For example, various co¬ 
operatives bill handlers for partial pay¬ 
ments on the basis of class prices, esti¬ 
mated class prices, or estimated blend 
prices. The dates on which such billings 
arc submitted and the subsequent pay¬ 
ments received also vary. In the case of 
nonmembers, some handlers make 
partial payments to Just those producers 
who request them, while others make 
partial payments to all producers from 
whom they receive milk. Also, the date on 
which such partial payments are made 
may vary from handler to handler by 
several days. 

Partial payment practices in this mar¬ 
ket clearly lack uniformity. Yet, aside 
from that expressed by the proponent 
cooperatives, there appears to be little 
dissatisfaction with the present volun¬ 
tary arrangements. Although one handler 
expressed concern about handler equity, 
he nevertheless was opposed to having 
the order require partial payments. Han¬ 
dler spokesman otherwise did not express 
concern that certain handlers might gain 
a competitive advantage by not making 
partial payments, or by making such 
payments at lower rates than paid by 
other handlers. Also, the record provides 
no evidence that producers or coopera¬ 
tives that wish to receive a partial pay¬ 
ment for milk are unable to obtain such 
payments. 

As pointed out by witnesses, recent leg¬ 
islation applicable in the State of New 
York is tending to result in somewhat 
greater uniformity of payment practices 
In the Order 2 market. Under the New 
York State Security Fund Law for as¬ 
suring payments to producers, handlers 
who make semi-monthly payments in a 
prescribed manner are entitled to a re¬ 
duction in the amount of the surety bond 
or other security filed by them In lieu of 
making payments to the security fund 
It is recognized that this applies only to 
handlers receiving milk from New York 
producers. Nevertheless, such legislation 
apparently is lessening the differences in 
payment practices in this market 

The fact that other Federal orders re¬ 
quire partial payments in itself provides 
no basis for adopting similar provisions 
In the Order 2 market. There was no 
demonstration, however, that the lack of 
prescribed partial payment requirements 
in this market is causing problems for 
handlers or producers because of the ap¬ 
plication of such payment requirements 
in other markets. 

The record in this proceeding does not 
provide a compelling basis for concluding 
that partial payment provisions are es- 
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sent ml to maintain stable and orderly 
marketing conditions in the Order 2 
market. Accordingly, such provisions 
.should not be adopted. 

In their exceptions to the recommend¬ 
ed decision, the proponent cooperative 
contended that the Department erred in 
concluding that mandatory partial pay¬ 
ments should not be adopted on the 
basis of tills proceeding They stated 
tlmt because of proposed order changes 
that would affect the payment schedule 
of handlers, some handlers have indi¬ 
cated their intention to cease their cur¬ 
rent practice of making voluntary par¬ 
tial payments to cooperatives. Propo¬ 
nents indicated that if this alleged 
threat materializes handlers would then 
be in a position to make partial pay¬ 
ments to nonmembers only, thereby 
further undermining the strength of co¬ 
operatives in this market. Also, the co¬ 
operatives argued that the Department 
relied on “self-serving, unsworn state¬ 
ments by handlers in opposition'* to the 
partial payment proposal, and that evi¬ 
dence of non-uniform voluntary partial 
payments was disregarded. 

It is recognized, as stated In the rec¬ 
ommended decision, that volutary par¬ 
tial payment practices lack uniformity. 
This does not necessarily mean, how¬ 
ever. that partial payments thus should 
be mandated by the order. In view of op¬ 
position to such provisions, their adop¬ 
tion should be based on a demonstrated 
need, which we believe is lacking. The 
absence of a compelling need tends to be 
supported by the lack of widespread 
support among producers in this market 
for the adoption of the proposal. 

The alleged threat* that voluntary 
partial payments may be discontinued 
do not appear In the record and thus 
may not serve as a basis for concluding 
that partial payments should be manda¬ 
tory. The decision must be based, as this 
decision is. solely on the basis of testi¬ 
mony by witnesses who were under oath 
at the hearing. 

2. Due dates /or the payment of cer¬ 
tain obligations The dates by which cer¬ 
tain payments under the order are to be 
made should be changed as follows: <l> 
Handler payments to cooperatives for 
milk purchased at class prices should be 
received by such cooperatives by the 19th 
day after the month in which the milk 
was delivered: <2> Handler payments to 
the producer-settlement fund should be 
received by the market administrator by 
the 21st day of the month: and (3> Pay¬ 
ments to handlers from the producer- 
settlement fund should be made by the 
market administrator by the 22nd day 
of the month. If the due date for pay¬ 
ments to or from the producer-settle¬ 
ment fund falls on a Saturday or Sunday 
or a national holiday, such payment 
should not be due until the next day the 
market administrator's office is open for 
public business. 

Tile order also should be clarified with 
respect to the handling of producer-au¬ 
thorized deductions from payments for 
their milk, and with respect to the collec¬ 
tion of lump-sum payments at the blend 
price by a cooperative on behalf of its 
member producers. 


Handler payments to cooperatives at 
class prices currently are required by the 
15th day of the month, and payments to 
and from the producer-settlement fund 
are due on the 18th and 20th days, re¬ 
spectively. Handler payments to pro¬ 
ducers and cooperatives at the uniform 
price, which would not be changed, are 
due on the 25th day of the month. 

The group of nine cooperatives re¬ 
ferred to under Issue No. 1 proposed that 
handlers pay cooperatives for milk pur¬ 
chased at class prices by the 16th day of 
the month following the month of de¬ 
livery, rather than on the 15th day. 
These cooperatives also proposed that 
the due date for paying producers and 
cooperatives at the uniform price be 
changed from the 25th to the 22nd day 
of the month. Another group of coopera¬ 
tives proposed that handier payments to 
cooperatives at class prices be due by the 
19th instead of the 15th day of the month. 
Also. they proposed that payments to and 
from the producer-settlement fund be 
mode by the 20th and 21st days, respec¬ 
tively. of each month, rather than on the 
18th and 20th days. 

In the case of both groups, the basic 
thrust of their proposals was a reduction 
in the amount of time between payments 
to cooperatives at class prices and pay¬ 
ments to individual producers and co¬ 
operatives at the blend price. Presently*, 
the time between payment dates Is 10 
days, the difference between the 15th and 
the 25th days of the month. Both groups 
contended that the 10-day difference in 
payment dates tends to provide handlers 
with an economic incentive to buy milk 
from nonmember producers rather than 
from cooperatives that are selling milk 
at class prices, since the cooperatives 
must be paid 10 days earlier. 

While the cooperatives were In agree¬ 
ment on the need for reducing the 10-day 
difference in payment dates, the tw r o 
groups proposed different sets of dates to 
accomplish this. The witness for the nine 
cooperatives indicated that producers 
should be paid as soon as possible and 
urged that the final payment date be ad¬ 
vanced from the 25th to the 22nd day of 
the month. It was his position that the 
current deadline (the 25th> provides an 
unjustified extension of credit to 
handlers. Also, he claimed that an earlier 
payment date would be somewhat more 
In line with the payment deadlines under 
other Federal orders. The witness indi¬ 
cated. on the other hand, that the final 
payment date should not be advanced 
more than 3 days because of problems as¬ 
sociated with adjustments in other pay¬ 
ment dates. In this regard, he urged that 
payments to cooperatives at class prices 
be due on the 16th rather than the 15th 
day of the month so that handlers would 
have an additional day for making their 
payments. 

Witnesses for the other cooperatives 
stressed that the payment dates must be 
structured so as to afford handlers a rea¬ 
sonable opportunity to comply with the 
regulations. They Indicated that requir¬ 
ing payments to cooperatives at class 
prices and to producers at the blend 
price on the 19th and 25th days, re¬ 
spectively. would best accommodate the 


existing settlement arrangements in the 
market. They pointed out. however, that 
if these dates are adopted corollary 
changes would need to be made in the 
dates by which payments to and from 
the producer-settlement fund must be 
made 

The order prescribes various dates 
throughout the month for actions thai 
must be completed. The present sequence 
begins with the announcement of class 
prices by the 5th day of each month. 
Handlers* reports of receipts and utili¬ 
zation mast be mailed to the market 
administrator by the 8th day. or physi¬ 
cally delivered to him by the 10th day. 
By the 15th day of the month the 
market administrator announces the 
uniform price, with his billings to han¬ 
dlers mailed immediately thereafter. 
Handler payments to cooperatives for 
milk purchased at class prices ulso are 
due on the 15th day. Handler obliga¬ 
tions to the producer-settlement fund 
arc due by the 18th. followed by pay¬ 
ments to other handlers from the fund 
by the 20th. Finally, handler payments 
to producers are due by the 25th day of 
the montlL It is within the context of 
this sequence of dates that the proposed 
changes must be considered. 

It is necessary that the payment dates 
prescribed in the order allow' adequate 
time for the required transfers of money. 
Otherwise, handlers could be placed in 
the position of being unable to comply 
with the order simply because the dates 
are not realistic in view of mailing times 
and other factors that affect the pay¬ 
ment of obligations. The changes in 
dates adopted herein are intended to 
provide handlers a reasonable oppor¬ 
tunity toxotnply with the order In mak¬ 
ing the required payments. 

Basically, the various payment dates 
must be coordinated with the date for 
announcing the uniform price to pro¬ 
ducers. Presently, the market adminis¬ 
trator must announce this price by the 
15th day of the month. It is only then 
that the obligations to and from the pro¬ 
ducer-settlement fund can be deter¬ 
mined and final payments made to pro¬ 
ducers and cooperatives. 

With this announcement date for the 
blend price, it is not reasonable to re¬ 
quire that payments to the producer- 
set Clement fund be completed before the 
21st day of the month. Once the uni¬ 
form price has been announced, the mar¬ 
ket administrator must then notify han¬ 
dlers of their obligation to the producer- 
settlement fund. The handlers in turn 
must submit their payments to the mar¬ 
ket administrator. Thus, in setting the 
date for such payments, it is necessary 
that adequate recognition be given to 
the time needed to carry out these steps. 

Customarily, both the notification to 
handlers and the payments to the pro¬ 
ducer-settlement fund are done by mail. 
Although other procedures could be used 
that w'ould involve less time, it is more 
convenient for both the handlers and the 
market administrator to rely upon the 
mail service. This necessarily requires, 
then, that handlers be given until tlie 
21st of the month to get their payments 
to the market administrator. Payments 
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not received by the market administra¬ 
tor by the close of business on the 21st 
day would be considered late. 

Payments to handlers from the pro¬ 
ducer-settlement fund should then be 
made by the market administrator by 
the 22nd day of the month This will 
provide 3 days for handlers to receive 
their money from the producer-settle¬ 
ment fund and* In turn, make final pay¬ 
ments to producers by the 25th day. 

A group of cooperatives took exception 
to specifying the 21st and 22nd days of 
the month as the dates for making pay¬ 
ments to and from the producer settle¬ 
ment fund. They would prefer the 20th 
and 21st days, as they proposed at the 
hearing, on the basis that cooperatives 
otherwise may not receive payments from 
tlie producer-settlement fund In time for 
tiie payments by the cooperatives to 
reach Uieir member producers by the 
25th of the month. 

If the latter dates were adopted, co¬ 
operatives receiving class price payments 
from handlers would have only one day 
in which to make their payments to the 
producer-settlement fund, since such 
handler payments would not have to 
reach the cooperative until the 19th day. 
This would provide insufficient time for 
cooperatives to then get their payments 
to the market administrator. 

The dates when payments to fluid from 
the producer-settlement fund are due 
occasionally will fall on weekends or 
holidays when the market administra¬ 
tor's office is not open for public business. 
On such occasions, the due date should 
be the next day that the market admin¬ 
istrator's office is open for business. The 
order should provide, however, that If 
payments to the market administrator 
are so delayed, payments by the murket 
administrator to handlers also may be 
delayed by the same number of days. 

From a review of the various proce¬ 
dures Just outlined. It U evident that 
final payments to producers and cooper¬ 
atives at the blend price should not be 
required before the 25th day of the 
month. Requiring such payments at an 
earlier date would not permit the timely 
completion of the various payment pro¬ 
cedures necessary under the order. 

It is possible, however, to accommo¬ 
date the desire of the cooperatives to re¬ 
duce the time between payments to co¬ 
operatives at class prices and payments 
to producers and cooperatives at the 
blend price. The order requires that 
when a cooperative in its capacity as a 
handler sells milk to other handlers, it 
must account to the pool at the classi¬ 
fied use value of the milk. If the value 
of the milk at class prices exceeds its 
vftlue at the uniform price, the coopera¬ 
tive must pay the difference to the pro¬ 
ducer-settlement fund. It Ls essential, 
then, that the cooperative receive pay¬ 
ment for the milk from hflmdlers at the 
appropriate class prices in time to make 
the necessary raynient to the producer- 
-* ettlement fluid. 

As provided herein, handlers <includ¬ 
ing cooperatives) would not be required 
to get their payments to the market ad¬ 
ministrator until the 21st day of the 


month. Accordingly, cooperatives that 
must submit payments to the market ad¬ 
ministrator need not receive payments 
from their handler-buyers until the 19th 
of the month, rather than on the 15th 
as the order now provides. Under such 
scheduling, cooperatives should be able 
to make their payments to the producer- 
settlement fund on a timely basis. At 
the same time, such scheduling would 
reduce from 10 days to 6 days the differ¬ 
ence in time between payments to co¬ 
operatives at class prices and final pay¬ 
ments to producers at the blend price. 

The order language accompanying the 
recommended decision did not specif¬ 
ically state that handler payments to 
cooperatives at class prices and to the 
producer settlement fund must be re¬ 
ceived by the recipients by the due date, 
as was indicated in the findings. The 
order should be specific In this regard, as 
reflected in the revised order language 
accompanying this decision. 

On the basis of questions raised at 
the hearing relative to various payment 
practices in the market, certain clari¬ 
fying changes should be made in the or¬ 
der in conjunction with the handling 
of the principal Issues of this proceed¬ 
ing. The record indicates that some han¬ 
dlers receive milk from producers who 
are members of a cooperative associa¬ 
tion that is not acting os the handler for 
such milk. However, rather than pay¬ 
ing the individual producers, the han¬ 
dler pays the cooperative an amount 
equal to the total amount due the In¬ 
dividual producers at the blend price. 
The cooperative. In turn, distributes the 
funds to its member producers. 

The order lacks specific provisions for 
the accommodation of this payment 
practice. Accordingly, the order should 
clearly specify that a cooperative may 
collect from handlers on behalf of its 
members the total amount due such pro¬ 
ducers at the blend price. Such pay¬ 
ments should be subject to the follow¬ 
ing conditions: (1) The cooperative has 
been authorized by each such producer 
to collect payment for his milk delivered 
to the handler; <2> The cooperative has 
requested the handler in writing lo make 
such payment to the cooperative; and 
(3) The cooperative has certified to the 
market administrator in writing that It 
has authority to collect payments for 
milk on behalf of its member producers. 

At the hearing a witness suggested 
that lump-sum payments to cooperatives 
at the blend price be required two days 
earlier than the final payments to Indi¬ 
vidual producers. He contended that co¬ 
operatives need to receive such payments 
from handlers in time for the coopera¬ 
tives to make payments to members on 
the same date that proprietary handlers 
pay their producers. 

Tho order should provide that pay¬ 
ments to cooperatives that arc collecting 
on behalf of their members be made by 
the same date that final payments are 
due Individual producers—the 25Ui day 
of the month. As indicated earlier, the 
market administrator's payments to 
handlers from the producer-settlement 
fund would not be required until the 


22nd day. In most cases, this schedule 
would not provide sufficient time for 
handlers to receive their payments from 
the market administrator and pay the 
cooperatives on the 23rd of the month. 

Cooperatives took exception to tills 
conclusion In the recommended decision. 
Tliev claimed that cooperatives need to 
receive their money from handlers by 
the 25th day to cover the cooperatives' 
payments to producers on that date. 
Otherwise, they contended, cooperatives 
may need to seek short-term commercial 
loans in order to pav their member pro¬ 
ducers on the 25th when other producers 
in the market are paid. 

With the other payment dates adopt¬ 
ed herein, there is no practicable way to 
provide assurance that cooperatives will 
receive lump-sum payments by the 25th 
of the month. Under the adopted time¬ 
table. it Is possible that payments to 
handlers from the producer settlement 
fund might not be made until the 
24th. This could occur when the due date 
for making payments to the producer 
settlement fund falls on a Saturday In 
such situations, payment to the market 
administrator would rot be due until 
Monday, the 23rd, and payments from 
the producer settlement fund would 
then be due on the 24th. Handlers 
should not be required to pay coopera¬ 
tives in advance of the date that the 
handlers themselves can expect to re¬ 
ceive pavment from the market ad¬ 
ministrator. 

Another issue raised at the hearing 
was the procedure for handling pro¬ 
ducer-authorized deductions from blend 
price pavments to producers. Handlers 
are making pavments to third parties on 
behalf of producers and deducting such 
Amounts when making pavment for milk 
received from the producers. Amounts 
covering the value of supolles purchased 
from the handler also are being deducted 
from producer payments. The order 
lacks specific language concerning the 
treatment of such deductions. Accord¬ 
ingly. the order should clenrlv provide 
for producer-authorized deductions. De¬ 
ductions for assignments and supplies 
should be allowed, however onlv if the 
producer has authorized the handler in 
writing to make su^h deductions and 
such authorization is retained by the 
handler for verification by the market 
administrator. 

Exception wan taken by cooperative* 
to the statement in the recommended 
decision that handlers ore expected to 
pay the amounts deducted from pro¬ 
ducers' returns to the assignees by the 
time payment is made to producers. The 
cooperatives took the view that a few 
days of leeway in this regard Is reason¬ 
able because rigid compliance with the 
payment date would interfere with the 
scheduled use of computers In preparing 
payments lo producers. Moreover, it was 
claimed that the order language does not 
reflect this expectation. 

A producers written authorization or 
a handler to deduct monies for payment 
to an assignee does not relieve the han¬ 
dler of his obligation to make full pay¬ 
ment or milk received from producers by 
the dAte specified in the order. 
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minimum payment requirement of the 
order would not be fully met if handlers 
were permitted to delay payments to as¬ 
signees to some time after such monies 
otherwise would be due producers. If 
such such requirements are not met. in¬ 
equities may arise among competing 
handlers. Thus, the date set forth in the 
order for handler payments to producers 
must apply also to the payment by han¬ 
dlers of third-party assignments. This la 
implied in the order language prescrib¬ 
ing the payment requirements of 
handlers. 

In conjunction with other changes 
adopted herein, the date by which han¬ 
dlers are required to pay>hetr adminis¬ 
trative assessment to the market admin¬ 
istrator also should be changed. Such 
payments arc now due on the 18th day of 
the month, which is the same date that 
handler payment* to the producer- 
settlement fund are now due. As de¬ 
scribed earlier, the latter payments 
would not be due under the changes 
adopted herein until the 21st day of the 
month. No purpose would be served by 
requiring handlers to make separate pay¬ 
ment* to the administrative expense and 
producer-settlement funds on different 
dates. Accordingly, payment* to the ad¬ 
ministrative expense fund should be due 
on the same date that payments to the 
producer-settlement fund are due. 

In conjunction with other proposed 
changes to the section of the order deal¬ 
ing with class prices, it also was proposed 
that a proviso applicable to the Class I- 
A milk price be removed because it no 
longer is operative. 

The proviso, adopted effective Febru¬ 
ary 11. 1975. provided that the Class 
I-A price for the remainder of February 
1975 and for March 1975 be based cm the 
basic formula price for the preceding 
month, rather than for the second pre¬ 
ceding month. The proviso’s application 
thus was limited to that period of time. 
Since no purpose would be served by re¬ 
taining order language no longer in ef¬ 
fect. the proviso should be deleted. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and coneulsions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
interested parties are inconsistent with 
the findings and conclusions set forth 
herein, the request* to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 
decision. 

At the hearing, a representative of sev¬ 
eral handlers requested a deferral of the 
decision on the issues being considered 
so that handlers could have an oppor¬ 
tunity to submit other proposals for con¬ 
sideration. This request was renewed in 
the handlers' brief. 

The record In this proceeding does not 
demonstrate a need for granting ‘the re¬ 
quest. There ha* been no showing of how 


the submission of additional proposal* 
would be helpful to a full review of the 
issues under consideration. Also, the 
handlers in question have not demon¬ 
strated how they would be adversely af¬ 
fected should the Department not grant 
their request. Accordingly, their request 
is denied. 

General Findings 

The findings and determinations here¬ 
inafter set forth arc supplementary and 
In addition to the findings and deter¬ 
minations previously made in connection 
with the issuance of the aforesaid order 
and of the previously issued amendments 
thereto; and nil of said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such find¬ 
ings and determinations may be in con¬ 
flict with the findings and determina¬ 
tion* set forth herein. 

<a> The tentative marketing agree¬ 
ment And the erder. as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

*b> The parity prices of milk as deter¬ 
mined pursuant to section 2 of the Act 
are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic condition* which affect 
market supply and demand for milk In 
the marketing area, and the minimum 
prices specified in the tentative market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
Interest; and 

lei The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the han¬ 
dling of milk in the same manner as. and 
will be applicable only to persons in the 
respective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held. 

Rulings on Exceptions 

Iii arriving at the findings and con¬ 
clusions. and the regulatory provisions 
of tills decision, each of the exceptions 
received was carefully and fully con¬ 
sidered in conjunction with the record 
evidence. To the extent that the findings 
and conclusions, and the regulatory pro¬ 
vision* of this decision are at variance 
with any of the exceptions, such excep¬ 
tions are hereby overruled for the reason* 
previously stated in this decision. 

Marketing Agree went and Order 

Annexed hereto and made a part here¬ 
of are two documents, a Marketing 
Agreement regulating the handling of 
milk, and an Order amending the order 
regulating the handling of milk in the 
New York-New Jersey marketing area 
which have been decided upon os the 
detailed and appropriate means of effec¬ 
tuating the foregoing conclusions. 

It is hereby ordered^ That this entire 
decision, except the attached marketing 
agreement, be published In the Federal 
Register. The regulatory provisions of 


the marketing agreement are identical 
with those contained in the order as 
hereby proposed to be amended by the 
attached order wdiich is published with 
this decision. 

Referendum Order To Determine Pro¬ 
ducer Approval; Determination or 
Representative Period; and Designa¬ 
tion or Referendum Agent 

It is hereby directed that a referendum 
be conducted and completed on or before 
the 30th day from the date this decision 
is issued, in accordance with the proce¬ 
dure for the conduct of referenda <7 
CFR 900.300 et seq.i. to determine 
whether the issuance of the attached 
order as amended and as hereby pro¬ 
posed to be amended, regulating the 
handling of milk in the New York-New 
Jersey marketing area In approved or 
favored by producers, as defined under 
the terms of the order (as amended and 
as hereby proixKed to be amended >. who 
during the representative period were en¬ 
gaged in the production of milk for sale 
within the aforesaid marketing area. 

The representative period for the con¬ 
duct of such referendum is hereby deter¬ 
mined to be August 1976. 

The agent of the Secretary to conduct 
such referendum is hereby designated to 
be Norman K. Garber 
The United States Department of 
Agriculture hA* determined that thin 
document does not contain a major pro¬ 
posal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107, 

Signed at Washington, DC., on Janu¬ 
ary 19. 1977. 

Richard L. Peltner. 

Assistant Secretary. 

Order' amending the order, regulating 
the handling of milk in the New York- 
New Jersey marketing area 

Findings and Determinations 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and deter¬ 
minations previously made in connec¬ 
tion with the issuance of the aforesaid 
order and of the previously issued 
amendments thereto; and all of said 
previous findings and determinations are 
hereby ratified and affirmed, except in¬ 
sofar as such findings and determina¬ 
tions may be in conflict with the find¬ 
ing* and determination* set forth herein 
*a» Findings. A public hearing was 
held upon certain proposed amend¬ 
ments to the tentative morketing agree¬ 
ment and to the order regulating the 
handling of milk in the New York-New 
Jersey marketing area. The hearing was 
hejd pursuant to the provisions of the 
Agricultural Marketing Agreement Act of 
1937, as amended *7 U.8.C. 601 et r,eq.>. 
and the applicable rules of practice and 
procedure <7 CFR Part 900*. 


' This order shall not become effective un¬ 
less end until the requirements of 1900.14 
of the rules of practice and procedure gov¬ 
erning proceedings to formulate marketing 
agreements and marketing orders have beeu 
met. 
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Upon the basis of the evidence Intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

Cl) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy of the Act; 

(2) The parity prices of milk, os de¬ 
termined pursuant to section 2 of the 
Act. are not reasonable In view of the 
price of feeds, available supplies of feeds, 
and other economic conditions which af¬ 
fect market supply and demand for milk 
in the said marketing area, and the min¬ 
imum prices specified in the order as 
hereby amended, are such prices as will 
reflect the aforesaid factors, insure a suf¬ 
ficient quantity of pure and wholesome 
milk, and be in the public interest; and 

<3) The said order os hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of in¬ 
dustrial or commercial activity specified 
in. a marketing agreement upon which a 
hearing has been held. 

Order relative to handling. It is. there¬ 
fore. ordered that on and after the effec¬ 
tive date hereof the handling of milk in 
the New York-New Jersey marketing 
area shall be in conformity to and in 
compliance with the terms and condi- 
• tions of the order, as amended, and as 
hereby amended, as follows: 

The provisions of the proposed mar¬ 
keting agreement and order amending 
the order contained in the recommended 
decision issued by the Deputy Adminis¬ 
trator. Program Operations, on Novem¬ 
ber 30, 1976. and published In the Fed¬ 
eral Register on December 6. 1976, <41 
FR 53346) shall be and are the terms and 
provisions of this order, amending the 
order, and are set forth in full herein, 
subject to the following modifications: 

Changes are made in 95 1002.50a (in¬ 
troductory text) and 1002.85. 

1. In I 1002.50a. the introductory text 
and paragraph (a) are revised to read 
as follows: 

§ 1002.50a (lfl« prior*. 

For pool milk received during each 
month from dairy farmers or coopera¬ 
tive associations of producers, each han¬ 
dler shall pay per hundredweight not 
less than the prices set forth in this 
section, subject to the differentials and 
adjustments in 39 1002.51 and 1002.81. 
Any handler who purchases or receives 
milk during any month from a coopera¬ 
tive association of producers which is 
also a handler but which does not oper¬ 
ate the plant or the unit receiving the 
milk from producers shall pay the co¬ 
operative association on or before the 
19th day of the following month for such 
milk at not less tlian the class prices 
pursuant to this section, subject to the 
differentials and adjustments set forth 
in 99 1002 51. 1002.81 and 1002.82(b) ap¬ 
plicable at the location where the milk 
was received from producers. Any han¬ 
dler who purchases or receives mlik dur¬ 
ing any month from a cooperative asso¬ 
ciation of producers which is also a 
handler and which operates the plant 
or the unit receiving the milk from pro¬ 


ducers shall pay the cooperative asso¬ 
ciation on or before the 19th day of the 
following month for such milk at not 
less than the class prices pursuant to 
this section, subject to the differentials 
and adjustments set forth in 91 1002.51, 
1002.81. and 1002.82(b) applicable at 
the plant at which the milk was first 
received. 8uch payments to a cooperative 
association shall be deemed not to have 
been made until the payments have been 
received by the cooperative association. 

(a) For Class I-A milk the price shall 
be the basic formula price for the second 
preceding month plus $2.40. 

• • • • • 

2. In § 1002 80. paragraphs (a), <b) # 
<c>, and (d) are redesignated as para¬ 
graphs (c), (d), (c), and <f>, respective¬ 
ly, the Introductory text of the section is 
designated as paragraph (a) and is re¬ 
vised, and a new paragraph fb> is added 
to read as follows: 

8 1002.00 Time anti rale of payment*. 

(a) On or before the 25th day of each 
month, each handler shall make payment 
pursuant to paragraphs (b), (c), <d), 
<e), and (f) of this section to each pro¬ 
ducer for all pool milk delivered by such 
producer during the preceding month at 
not less than the uniform price, subject 
to the following adjustments: 

(1) Appropriate differentials set forth 
In H 1002 81 and 1002.82; 

(2) Proper deductions for the month 
that were authorized in writing by pro¬ 
ducers from whom the handler received 
milk; and 

(3) For milk received in a bulk tank 
unit, there may be deducted, as proper 
and as authorized in writing by the pro¬ 
ducer, or by a cooperative association au¬ 
thorized to act on behalf of such pro¬ 
ducer, a tank truck service (transporta¬ 
tion) charge of up to 10 cents per hun¬ 
dredweight, which in no event shall ex¬ 
ceed in the case of Class n milk on which 
a transportation credit Ls applicable pur¬ 
suant to f 1002.55 the actual truasporta- 
tion costs In excess of 10 cents and other¬ 
wise actual transportation costs, and In 
either circumstance only to the extent 
transportation was actually provided by 
the handler or at hte expense. Any such 
deduction with respect to bulk tank milk 
must be made by the handler not later 
than the date on which the producer is 
required to be paid for the milk involved. 
If authorization for such deduction is 
canceled by the producer or by the co¬ 
operative by notifying the handler in 
writing, such cancellation shall be effec¬ 
tive on the first day of the month follow¬ 
ing its receipt by the handler. 

<b) Upon receipt of a written request 
from a cooperative association which the 
market administrator determines ls au¬ 
thorized by its producer-members to col¬ 
lect payment for their milk, each han¬ 
dler. on or before the date on which the 
payments are otherwise due individual 
producers, shall pay the cooperative as¬ 
sociation for milk received during the 
month from the producer-members of 
such association on amount equal to not 
less than the total amount otherwise due 
such producer-members as determined 


pursuant to paragraph (a) of this sec¬ 
tion. 


3. Section 1002.85 ls revised to read as 
follows: 

6 1002.85 Payment* !o the producer- 
•etllement fund. 

On or before the 21st day of each 
month, each handler shall make full pay¬ 
ment to the market administrator of ihe 
debit balance, if any, of such handler 
shown on the last statement of account 
rendered pursuant to 3 1C02.84. Payments 
to the market administrator shall be 
deemed not to have been made until such 
payments have been received by the mar¬ 
ket administrator. If the date by which 
such payments must be received by the 
market administrator falLs on a Saturday 
or Sunday or a national holiday, such 
payments shall not be due until the next 
day that the market administrator's of¬ 
fice is open for public business. 

4. Section 1002.86 is revised to read as 
follows: 

fi 1002.86 Payment* out of tfic produrcr- 
ftrttlrmrnt fund. 

(a) On or before the 22nd day of each 
month, the market administrator shall 
make payment to each handler of the 
credit balance, if any, of such handler 
shown on the last statement of account 
rendered pursuant to 9 1002.84. If the 
date by which such payments are to be 
made falls on a Saturday or Sunday or a 
national holiday, such payments need 
not be made until the next day that the 
market administrator's office k open for 
public business. If payments to the pro¬ 
ducer-settlement fund under 9 1002.85 
were delayed because the due date fell 
on a Saturday or Sunday or a national 
holiday, payments under this paragraph 
may be delayed by the same number of 
days. 

(b) If the balance In the producer- 
settlement fund Is insufficient to make 
the full payment required under para¬ 
graph (a) of this section, the market 
administrator shall reduce uniformly the 
payments to each handler and shall com¬ 
plete such payments as soon as the nec¬ 
essary funds are available. No handler 
who. on the 25th day of the month, has 
not received such payments in full from 
the market administrator shall be 
deemed to be In violation of 39 1002.80 
through 1002.82 if he reduces his total 
payments to producers for milk delivered 
by such producers during the preceding 
month by not more than the amount 
of the reduction in payment from the 
producer-settlement fund. 

5. Section 1002.90 Is revised to read as 
follows: 

§ 1002.90 Payment b> handler*. 

As his pro rata share of the expense ol 
administration of this part, each handler 
shall, on or before the date specified for 
making payment to the producer-settle¬ 
ment fund pursuant to 9 1002 85, pay to 
the market administrator a sum not ex¬ 
ceeding 4 cents per hundredweight on 
the total quantity of pool milk received 
from dairy farmers at plants or from 
farms in a unit operated by such han- 
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cilcr. directly or at the instance of a 
cooperative association of producers and 
on the quantity for which payment is 
made pursuant to 6 1002.70(d) (2>. the 
exact amount to be determined by the 
market administrator subject to review 
by the Secretary. This section shall not 
be deemed to duplicate any similar pay¬ 
ment by any handler under an order 
issued by the Commissioner of Agricul¬ 
ture and Markets of the State of New 
York, or the Director of the Division of 
Dairy Industry of the New Jersey De¬ 
partment of Agriculture, with respect to 
the marketing area. Whenever verifica¬ 
tion by the market administrator dis¬ 
closes an error in the payment made by 
any handler, such error shall be adjusted 
not later than the date next following 
such disclosure on which payments are 
due pursuant to this section. 

| PR Doc.77 2266 Piled 1-2^77:8:46 »mj 


Agricultural Marketing Service 
[7 CFR Part 1280] 

(Docket No BRIA-l | 

BEEF RESEARCH AND INFORMATION 

Recommended Decision and Opportunity 
To File Written Exceptions 

Notice is hereby given of the filing with 
the Hearing Clerk of this recommended 
decision concerning a proposed national 
research and information order for cat¬ 
tle. beef, and beef products. 

Interested persons may file written ex¬ 
ceptions to the recommended decision 
with the Hearing Clerk. United States 
Department of Agriculture. Washington. 
D.C. 20250. no later than February 24. 
1977. The exceptions should be filed in 
quintupllcate. AU written submissions 
made pursuant to this notice will be made 
available for public inspection at the 
omcc of the Hearing Clerk during regu¬ 
lar business hours. 

This notice of filing of the recom¬ 
mended decision and of opportunity to 
file exceptions thereto is issued pursuant 
to the provisions of the Beef Research 
and Information Act (7 U.S.C. 2901 et 
seQ.> and the applicable rules of prac¬ 
tice and procedure (7 CFR Part 1260) 
governing proceedings to formulate an 
order under the Act. which were pub¬ 
lished in the Federal Register. June 23. 
1976.41 FR 25881 

Preliminary Statement 

The public hearing, on the record of 
which the recommended decision was 
formulated, was held at Dallas. Texas. 
September 14 and 15: Pittsburgh. Penn¬ 
sylvania. September 28: Atlanta. Georgia. 
September 30: Denver, Colorado, Octo¬ 
ber 5 and 6: San Francisco. California, 
October 7: and Des Moines. Iowa. Oc¬ 
tober 12 and 13. 1976. Briefs, proposed 
findings, and conclusions were received 
until November 15. 1976. This hearing 
was held pursuant to notice thereof 
which was published in the Federal Reg¬ 
ister. August 17. 1976, 41 FR 34772. 

Material Issues 

The material Issues presented on the 
record of hearing are as follows: (1) The 


need for the Proposed Research and In¬ 
formation Order to effectuate the de¬ 
clared policy and purposes of the Act: 
and <2> The determination of the specific 
terms and provisions of the Proposed 
Order necessary to effectuate the de¬ 
clared policy and purposes of the Act. 
including: 

(a> Definitions of terms used therein 
which are necessary and incidental to 
achieve the objectives of the Order: 

lb) The establishment, maintenance, 
composition, powers, duties, procedures, 
and operation of a Board which shall be 
the administrative agency for this Order: 

<c> The authority for establishing and 
financing the development and Imple¬ 
mentation of programs and projects of 
research, information, education, and 
promotion to improve, maintain, and de¬ 
velop domestic and foreign markets for 
cattle, beef, and beef products: 

<d) The establishment and mainte¬ 
nance of an effective working relation¬ 
ship with State beef boards, beef coun¬ 
cils. or other beef promotion entities or¬ 
ganized to conduct programs with ob¬ 
jectives similar to those of this Order; 

(c> The procedures to levy assessments 
on the sales of cattle, to make refunds 
of assessments to producers who request 
them, and to Incur necessary expenses; 

(f) The provisions concerning record¬ 
keeping requirements and reports by 
slaughterers; and 

(g) The need for additional terms and 
conditions as set forth in SS 1260.181 
through 1260.187 of the Order which are 
necessary to effectuate provisions of the 
Act. 

Findings and Conclusions 

Cattle are produced in all 50 States 
and cattle, beef, and beef products move 
In interstate and foreign commerce and 
those which do not move in such chan¬ 
nels of commerce directly burden or af¬ 
fect interstate commerce of cattle, beef, 
and beef products. The record is replete 
with testimony that such commerce in 
cattle, beef, and beef products is com¬ 
monplace. Therefore, it is found that 
the right to exercise Federal Jurisdiction 
with respect to the Order set forth here¬ 
in is established. 

The findings and conclusions on the 
material issues are based on the evidence 
presented at the hearing and the record 
thereof and are as follows: 

(D Need for the Order. Beef is the 
major source of protein in the diet of 
most U.S. citizens. Beef supplies are cur¬ 
rently at record levels and U.S. per capita 
beef consumption in 1976 totaled more 
than 8 pounds above the former record 
established in 1975. Large increases In 
beef output during 1975 and 1976 were 
due largely to unusually high cow and 
heifer slaughter. During the past 3 years, 
beef producers have been caught in a 
severe price-cost squeeze. In response to 
this extremely unfavorable situation, 
cattlemen have reduced cow herds, 
sharply curtailing the nation's produc¬ 
tion potential for future years. 

The UJEL cattle cycle typically encom¬ 
passes a period of approximately 10 
years, which usually includes a period of 
about 7 years of increasing numbers fol¬ 


lowed by about 3 years of decline. There 
is a need to eliminate or at least mod¬ 
erate the recurring 10-year cattle cycle. 

A more stable beef production pattern 
would result in less variation In prices 
to consumers and more consistent re¬ 
turns to producers. Funding from assess¬ 
ments under this Order could be used 
to provide Improved market Information 
at all levels, which could aid the nation's 
nearly 2 million producers in being more 
responsive to consumer demand. 

During the past 50 years the U.S. cat¬ 
tle herd has more than doubled, but in¬ 
ventory growth has been marked by al¬ 
ternate periods of expansion and liqui¬ 
dation. The number of cattle and calves 
on UJS. farms and ranches grew from 
57 million head in 1928 to a peak of near¬ 
ly 132 million head on January 1. 1975. 
Numbers have consistently peaked at 
about 10-year Intervals followed by in¬ 
ventory declines of up to 12 percent In 
succeeding years. U.S. per capita con¬ 
sumption of beef and veal during the 
past 50 years has ranged from about 53 
pounds in 1932 to an estimated 132 
pounds during 1976. However, as herds 
were being rebuilt following periods of 
inventory liquidation, per capita con¬ 
sumption declined as much as 22 percent 
from the level attained in an earlier year. 

These large fluctuations are caused by 
large numbers of individual cattle pro¬ 
ducers responding independently but 
similarly to price incentives. Cattlemen 
tend to retain larger numbers of cows 
and heifers for breeding when calves are 
selling at profitable levels. This practice 
tends to restrict concurrent beef supplies 
while increasing beef output prospects 
for future years. In the early stages of 
an expansion phase of the cattle cycle, 
inventories grow but slaughter supplies 
remain relatively stable as increased re¬ 
tention of females tends to offset the 
effect of larger calf crops. Eventually, 
however, the full Impact of a larger 
breeding herd is reflected in larger 
slaughter and prices begin to decline. As 
profits turn to losses. cow t and heifer 
slaughter increases, f urther boosting beef 
output. The increased supplies soon put 
additional pressure on prices and signifi¬ 
cant losses to producers result. After the 
cow herd is diminished and calf crops 
decline, however, smaller beef supplies 
and higher prices return. With improved 
profitability the expansion phase of the 
cycle begins anew. 

Biological factors are a major cause 
of alternate periods of overproduction 
and underproduction in the beef Indus¬ 
try. Roughly 3 years transpire between 
the time a producer decides to retain a 
heifer for replacement and the date the 
beef from her offspring is purchased by 
the consumer. Thus, unprofitable price 
levels for a sustained period do not re¬ 
sult in a reduction in beef output until 
a few years later. Looses continue until 
the adjustment can be accomplished. 

Changes in cow numbers are a major 
determinant of future beef supplies and 
cattlemen favor an improved cow-herd 
size awareness program. Cow numbers 
increased rapidly during the early 1970's, 
jumping from 48 million head on Janu- 
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ary 1.i960. to a peak of 56.7 minion head 
on January 1. 1975. Prom January 1, 

1972. through January 1.1975. cow num¬ 
bers grew at an annual rate of 4 percent, 
or over 2 million head per year. As 
usually happens when the rate of expan¬ 
sion exceeds the normal year-to-year In¬ 
crease In demand for beef, which is 1 to 2 
percent, excess beef output and un¬ 
profitable price levels resulted. 

As losses to producers mounted during 

1974 and 1975, cow slaughter rates in¬ 
creased dramatically and numbers of 
heifer replacements entering the herd 
dropped sharply. Cow slaughter reached 
a record of almost 12 million head in 

1975, nearly doubling the 6 million head 
killed during 1973. The cow Inventory 
dropped nearly 2 million head during 

1975 to 54.8 million on January 1. 1976. 
Since cow slaughter during 1976 totaled 
almost 11 million head and the number 
of heifer replacements continued to de¬ 
cline. another significant drop in cow 
numbers will undoubted^* be reflected in 
the January 1. 1977, inventory. 

The downturn in the total cattle in¬ 
ventory during the current cycle is un¬ 
usually sharp, reflecting the severe finan¬ 
cial stress the cattle Industry experi¬ 
enced during 1974-1976. On January 1. 

1976. cattle numbers totaled 128 million 
head, down nearly 4 million head from 
i>cak levels a year earlier, and the Janu¬ 
ary l. 1977, Inventory is expected to total 
only 120-138 million head. With the ex¬ 
ception of several months during 1975. 
tiic cattle feeding segment of the in¬ 
dustry has suffered severe losses, often 
over $100 per head marketed, since late 

1973. Cow-calf producers generally liave 
sold calves and yearlings for less than the 
cost of production since mid-1974. As a 
result, many cattlemen have been forced 
into bankruptcy and those remaining 
have sharply higher mortgages on their 
farms and ranches and greatly increased 
overall debt 

One significant measure of the turn¬ 
around experienced by the industry was 
the drop in Inventory value. From Jan¬ 
uary 1, 1974. to January 1. 1975. the 
average value per head of cattle In the 
United States dropped 46 percent from 
$293 to $159. and the value of the total 
inventory dropped from over $37 billion 
to only $21 billion. 

Cattle producers have repeatedly indi¬ 
cated that they aunt a self-help program 
and not Federal monetary assistance. 
There are no price support programs for 
cattle or beef to moderate the cyclical 
ups and downs. A desirable goal of the 
programs made possible by assessments 
under the Order is to assist in alleviating 
the problems which result from the cycli¬ 
cal nature of beef production by provid¬ 
ing improved information to aid in mak¬ 
ing production decisions. 

Beef producers have been conducting 
beef education, information, and pro¬ 
motion programs for a number of years, 
often relying on either voluntary or man¬ 
datory State collection systems. Funding 
levels in relation to sales value are low¬ 
er than expenditures for many other 
raw agricultural products, and are ex¬ 
tremely low when compared to expendi¬ 


tures for competing manufactured food 
products. Twenty-eight major beef pro¬ 
ducing States have organisations which 
collect funds, primarily for State promo¬ 
tion activities. Some of the money col¬ 
lected at the State level is forwarded to 
the National Live Stock and Meat Board 
to be used, along with other voluntary 
contributions, in national education, in¬ 
formation. promotion, and research ef¬ 
forts. But such efforts have been rela¬ 
tively small In size and scope due to 
funding limitations. 

The Proposed Order would provide the 
industry with sufficient funding to carry' 
out a coordinated program of education, 
promotion, and research for the entire 
cattle and beef Industry. Such a pro¬ 
gram. operated on a national basis, would 
minimize duplication of effort among the 
various State groups and would be far 
more efficient and effective than pre¬ 
vious fragmented programs. 

Numerous areas of research concern¬ 
ing cattle and beef have potential for 
benefiting both producers and consumers 
but presently lack funding. There are 
identifiable research needs for produc¬ 
tion research, marketing research, prod¬ 
uct or market research, and foreign mar¬ 
ket research. E xa m ples of some current 
research needs are: 

Production research . Studies should 
be designed to speed genetic improve¬ 
ment of the nation’s cattle herds and to 
improve the rate of gain on grass and 
in the feedlot. Gaining a clearer under¬ 
standing of protein synthesis would pro¬ 
vide a step toward improving the growth 
process. Increasing the emphasis on find¬ 
ing solutions to animal health problems, 
such as brucellosis and internal par¬ 
asites. could lead to reduced death losses 
and lower production costs. 

Marketing research. More efficient 
beef marketing procedures and tech¬ 
niques would not only benefit producers 
but would also help consumers obtain 
quality beef at reasonable prices. Im¬ 
proved efficiency and reductions In the 
coat of distribution, cost reduction in 
the labor-intensive processing segment 
of the industry, and reducing product 
loss in the distribution chain could be 
studied to help reach that goal. 

Product or market research. There is 
a need to more accurately identify the 
quantities and types of cattle and beef 
products desired by the retail customer. 
Methods of marketing beef have not 
kept pace with consumer desires and 
buying habits and new beef products 
should be developed to meet the chang¬ 
ing consumer preferences. With a grow¬ 
ing share of meals eaten away from 
home, appropriate beef products must 
be developed to meet the needs of this 
growing market. Studies should be ini¬ 
tiated to find beef products and cook¬ 
ing methods consistent with the limited 
time available for meal preparation. Al¬ 
so, research directed toward developing 
processing methods to produce more de¬ 
sirable products from the less desirable 
portions of the carcass is nccesary to 
more efficiently utilize the whole carcass. 

Foreign market research. Determining 
the wants and needs of potential foreign 


customers for beef and methods to ful¬ 
fill those needs is necessary for effective 
foreign market development UJS. ex¬ 
ports of beef and veal in recent years 
have been less than one-half of l percent 
of commercial production while compa¬ 
rable U S. imports averaged 7 to 8 per¬ 
cent of commercial production. The 
United States enjoys a competitive ad¬ 
vantage over ail other nations in the 
production of large quantities of high- 
quality beef. With increasing affluence 
around the world, there is considerable 
potential for substantial Increases In U.S. 
beef exports if the appropriate market 
knowledge is developed. 

The record reveals a need to communi¬ 
cate factual information to consumer* 
about the nutritional properties of beef. 
Consumers understand that beef is high 
in protein, but often do not understand 
its many other significant contributions 
to health needs. For instance, there are 
high iron and B vitamin contents in beef, 
and the life-saying drug Insulin Is a beef 
byproduct. Educational programs could 
provide information to consumers on 
many topics concerning beef, with partic¬ 
ular attention directed to thore issues 
involving nutrition and health. Nutrition 
and health information developed for use 
In elementary schools has been well re¬ 
ceived. However, funds to reproduce this 
information and to distribute Jt to schools 
have been limited: consequently, only a 
small percentage of the nation's schools 
have had access to this Information. 
Similar funding problems have limited 
the distribution of meat nutrition, pur¬ 
chasing. and cooking information to high 
school and college classes in nutrition, 
food, and home economics. 

Adoption of a beef research and in¬ 
formation order has been endorsed in 
concept by 81 State and national cattle 
organizations The record evidence estab¬ 
lishes a need for financing research to 
find more efficient methods to produce 
and market a relatively stable supply of 
beef at fair prices to consumers with 
reasonable returns to producers. The 
evidence also shows that research and 
information funded under the Order will 
be beneficial to the beef industry and 
consumers as well. Consumers would 
benefit from the increased efficiency In 
production and marketing, a more stable 
supply of beef, more stable beef prices, 
and increased nutrition and health In¬ 
formation. 

It is concluded from the record evi¬ 
dence that the beef industry needs a re¬ 
search and information program and 
that the Order, by providing such a pro¬ 
gram. would effectuate the declared 
policy of the Act. 

(2> Terms and provisions of the Order. 
(a) Definitions. — 44 Act” is defined to pro¬ 
vide the correct legal citation for the 
statute pursuant to which the Order may 
be put Into effect and operated. The In¬ 
clusion of this definition makes it un¬ 
necessary to refer to such law and statu¬ 
tory citation each time reference is made « 
to the Act in the provisions of the Order. 
“Act” also is defined to include any 
amendments that may be made to the 
Beef Research and Information Act (7 
U.S.C 2901 et seq>. 
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•Fiscal Period” Is defined as the 12- 
month period corresponding with the 
USDA's fiscal year. The Beef Board Is 
required to submit to the Secretary, for 
his approval, budgets on a fiscal period 
basis containing anticipated expenses 
and disbursements in the various areas 
expenditures are authorized. The Board's 
fiscal period is the same as USD As fiscal 
year. However, the Beef Board, with the 
approval of the Secretary, may 'select 
some other 12-month period os its fiscal 
year if necessary. 

• Beef Board” or “Board” Is defined as 
the administrative agency or body 
charged by the Act with the duty to ad¬ 
minister the Order. Producer assessments 
finance the activities authorized and the 
administrative agency is composed of 
beef producers, selected by the Secretary 
from nominations submitted by eligible 
organizations, associations, general farm 
organizations, cooperatives, or unaflUl- 
ftted producers. 

The Board shall elect on “Executive 
Committee” of 7 to 11 Board members 
who are generally representative of the 
cattle Industry. This Committee has the 
authority to hire a staff to handle ad¬ 
ministrative matters, to make policy rec¬ 
ommendations to the Board, and to ad¬ 
minister the terms of the Order under 
the direction of the Board and within 
the policies determined by the Board. 

“Producer” is defined in the Order to 
identify the persons responsible for pay¬ 
ment of assesnients under the Order. In 
addition, producers have the right to 
vote in any referendum on the Order and 
are eligible to serve on the Board and to 
nominate others to serve on the Board. 

The term “producer” includes any per¬ 
son who owns or acquires ownership of 
cattle other than one who acquires cat¬ 
tle solely for the purpose of slaughter, 
except that a person may not qualify as 
a producer based on sales transactions 
in which his only share In the proceeds is 
a sales commission, handling fee, or 
other fee. However, the period of owner¬ 
ship may be short. For example, a cattle 
trader or any other person who assumes 
ownership of cattle, even if the cattle are 
resold the same day. would qualify as a 
producer. 

The term “producer” does not include 
a person w'ho acquires cattle solely for 
the purpose of slaughter. Packers who 
purchase all their cattle solely for the 
purpose of slaughter are performing no 
producer function and do not qualify as 
producers, even though it is recognized 
that in normal trade practice such cat¬ 
tle sometimes remain in the fecdlot or 
packer's lot for several days before 
slaughter. However, a cattle slaughterer 
or packer who has cattle on feed or buys 
or owns cattle for purposes other than 
Immediate slaughter qualifies os a pro¬ 
ducer. 

“Producer organization” or “eligible 
organization” is defined to include pro¬ 
ducer organizations, associations, gen¬ 
eral farm organizations, and coopera¬ 
tives representing cattle producers in a 
geographic area. The final determination 
of whether an organization is an eligible 
organization rests with the Secretary of 
Agriculture. 


••Research” is defined to include any 
type of systematic study or investigation 
Intended to advance the desirability, 
marketability, production, or quality of 
cattle, beef, or beef products. It Includes 
market research, production research, 
and other basic research as well as the 
evaluation of the relative effectiveness of 
such studies and investigations. 

The Board may enter into contracts, 
with the approval of the Secretary, for 
the purpose of carrying out authorized 
activities. The term “Contracting Party” 
is defined to include any individual, 
group of individuals, partnership, cor¬ 
poration, association, cooperative, or 
other entity, public or private, with 
which the Beef Board may enter into a 
contract or agreement in the manner 
provided In the Order. 

“Marketing year” means the calendar 
year ending on December 31 unless some 
other consecutive 12-month period is 
designated by the Board and approved by 
the Secretary. The calendar year Is the 
appropriate period to be designated the 
marketing year since most marketing 
statistics applicable to the Order are 
maintained on a calendar year basis. 

“Part” refers to 7 CFR Part 1260, con¬ 
taining rule?, regulations, orders, sup¬ 
plemental orders, amendments, and sim¬ 
ilar matters concerning the Beef Re¬ 
search and Information Act. The term 
“subpart” is used when referring to a 
portion or segment of Port 1260. 

<b> Beef Board. A “Beef Board” is 
established to act as the administrative 
body for this Order os specified in Sec¬ 
tion 8 of the Act. It is composed of pro¬ 
ducers appointed by the Secretary from 
nominations submitted either by eligible 
producer organizations in specified geo¬ 
graphic areas or in a direct manner by 
producers not represented by eligible or¬ 
ganizations in such areas. Each member 
has an alternate to serve in his stead as 
necessary. 

Membership. Members of the Beef 
Board shall be selected to reflect the 
varied character of the cattle and beef 
industry. Cattle are produced in all 60 
States, although the concentration varies 
greatly in different States as docs the 
position of producers in the production 
chain. Some are engaged primarily in 
the production of calves from either com¬ 
mercial or purebred herds, while another 
large section of the industry is Involved 
In fecdlot operations. Many producers 
keep only dairy animals which ore used 
primarily for the production of milk, al¬ 
though such operations also add sub¬ 
stantially to the beef supply. There are 
many combinations of these different 
functions and related interests in indi¬ 
vidual production units. There also is a 
wide range in the size of production 
units. 

The Act specifics that the Beef Board 
shall consist of not more than 68 mem¬ 
bers. A Board of this size was constituted 
so that there may be sufficient represen¬ 
tation for all geographic areas and for 
the multifarious interests of producers. 
It is intended that the result will be wide¬ 
spread participation of producers in the 
management of the programs authorized 
by the Act and the Order. 


The stated purpose of the Act is to 
enable cattle producers, through a Board 
composed of producers, to establish, fi¬ 
nance, and carry out a coordinated pro¬ 
gram of research, producer and consumer 
information, and promotion to improve, 
maintain, and develon markets for cattle, 
beef, and beef products. 

There was testimony recommending 
that consumers should be included as 
members of the Beef Board. The legisla¬ 
tive history of the Act demonstrates that 
Congress considered this point extensive¬ 
ly. However, the final version of the Act 
specifics that the Beef Board shall be 
composed of producers. The conference 
report Indicates that Congress intended 
for the Beef Board to seek consumer 
input and it was recomm?ndcd that the 
Secretary appoint five consumer repre¬ 
sentatives to serve in advisory capacities. 
Record evidence Indicates that such a 
practice would be advisable in order to 
obtain consumer views on programs of 
the Board. •. 

A partnership, cooperative, corpora¬ 
tion. or similar business entity is to be 
considered a producer for the purpose 
of determining who is renuired to pay 
assessments and who is eligible to vote 
in anv referendum held pursuant to the 
Act. However, only individual producers 
will be nominated and appointed to 
membership on the Beef Board. 

There was testimony proposing that 
only producers who receive a majority 
of their income from the production of 
cattle should be eligible to serve on the 
Beef Board. Further, it was recommend¬ 
ed that elected or appointed local. State, 
or Federal government officials and ex¬ 
ecutives or officers of organizations which 
contract with the Beef Board should be 
prohibited*from serving as members of 
the Board. Rather than outlining such 
restrictions on Board membership in the 
Order, producers in selecting nominees 
and the Secretary in appointing Board 
members should ascertain that they are 
active, representative producers. 

Term of office. The term of office for 
Board members and their alternates is 
3 years as provided in the Act. Such a 
period of time is necessary to permit a 
member to become familiar with the pro¬ 
grams and operations of the Board and 
to make an effective contribution. Initial 
appointments shnll be. proportionately. 

1. 2. and 3 year terms giving staggered 
terms for Board members to prevent the 
possibility that all terms would expire at 
the same time and providing continuity 
of program efforts and program direc¬ 
tion. The Secretary sh^il determine 
which Initial members shall serve for 1, 

2. and 3 year terms on a random basis, 
though assuring that the terms of mem¬ 
bers from a geographic area with mul¬ 
tiple representation expire at different 
times. 

No member may serve more thon 6 
consecutive years on the Beef Board, ex¬ 
cept that members appointed to the 
initial Board for terms of 1 or 2 years 
are eligible to serve 2 additional terms. 
This provision would serve to utilize the 
experience acquired and enhance the 
development of an effective pregram. 
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Certification of organizations. Record 
evidence shows that there are many or¬ 
ganizations representing cattle producers 
throughout the country. The Secretary 
is charged with the responsibility to set 
the criteria to be used in determining 
the eligibility of organizations to nomi- 
rntc members of the Board and has the 
rmal authority to make the determina¬ 
tion. 

Representatives of general farm or¬ 
ganizations expressed concern about 
whether such organizations would be 
eligible to nominate members to the 
Board. Further testimony suggested that 
accurate information necessary to estab¬ 
lish the eligibility of general form or¬ 
ganizations to nominate members would 
not be available, such as the proportion 
of members producing cattle and the 
number of cattle they produce. However, 
other testimony indicates that such or¬ 
ganizations normally could provide the 
data required to meet the needs for cer¬ 
tification. It is concluded that general 
farm organizations should be certified if 
they meet the criteria established. 

Record testimony shows that many of 
the producer organizations intending to 
nominate Board members arc State or¬ 
ganizations. but there also may be some 
regional organizations participating. A 
regional organization should be certified 
to nominate members to the Board In 
any geographic area in which it meets 
the established criteria. Similarly, a State 
organization should be certified to nomi¬ 
nate members in a geographic area, even 
though the area may include other 
States, if it meets the established criteria. 

An organization may file a request for 
certification to nominate members to 
the Board at any time. However, the cer¬ 
tification of an organization should not 
be open-ended, since the membership, 
program objectives, geographic area cov¬ 
ered. and other characteristics of an 
organization may shift. Accordingly, an 
organization is required to request re¬ 
certification each time it wishes to nomi¬ 
nate a member of the Board. 

Nominations. Orderly procedures are 
established for producer organizations, 
associations, general farm organizations, 
cooperatives, and producers not repre¬ 
sented by such organizations within a 
geographic area, as determined by the 
Secretary, to submit nominations for 
Board members and alternates to the 
Secretary. It is essential that the nomi¬ 
nations and appointments be completed 
in a timely fashion, but adequate time 
must be provided for producer* to con¬ 
sider and select their nominees and for 
the Secretary to make the appointments. 
A final Order establishing a Beef Board 
tiecomes effective only upon approval by 
producers voting in a referendum. Nomi¬ 
nations shall be submitted to the Secre¬ 
tary w ithln 90 days after it is determined 
that the results of the referendum favor 
the Order, but the Secretary may pre- 
vTibe a longer period If necessary. 

Eligible organizations in each geo¬ 
graphic area may caucus to jointly 
nominate qualified individuals for each 
member and each alternate member to 

appointed to the Board If they do 


not caucus or if they fail to agree on 
nominees, each eligible organization is 
authorized to submit nominations for 
each position to be filled. The Secretary 
also is required to determine whether 
a substantial number of producers are 
not members of or their Interests are not 
represented by any eligible organization 
and. if so, provide a manner for such pro¬ 
ducers to submit nominations. The 90- 
day period between approval of the Order 
and the deadline for submitting nomina¬ 
tions is necessary to permit the Depart¬ 
ment to certify eligible organizations and 
establish procedures by which producers 
not represented by an organization may 
submit nominations. This period of time 
should be sufficient for all certified or¬ 
ganizations to caucus, make their selec¬ 
tions, and submit their nominations to 
the Secretary and for producers not rep¬ 
resented by such organizations to submit 
nominations. However, the Secretary 
may prescribe a longer period If neces¬ 
sary. 

Alter the initial Board has been estab¬ 
lished. nominations for subsequent ap¬ 
pointments of Board members and 
alternates should be submitted suffi¬ 
ciently in advance to permit the Secre¬ 
tary to select the members, to inform 
them of their selection, and to obtain 
acceptance of such appointments before 
the beginning of the term of office for 
which they are being appointed. It is 
necessary to make these subsequent ap¬ 
pointments in a timely fashion In order 
that operations of the Board can con¬ 
tinue without interruption when normal 
changes In membership of the Board 
occur. Therefore, submission of nomina¬ 
tions to the Secretary for subsequent 
Board members and alternates shall be 
at least 60 days prior to the expiration 
of the terms of members and alternates 
previously appointed to the Board. 
Other aspects of the nomination proce¬ 
dures for these appointments to the 
Board are the same as those for nominat¬ 
ing members and alternates to the initial 
Board. 

Section 8 of the Act provides that 
Board members and alternates be named 
from specified geographic areas desig¬ 
nated to reflect, to the extent practicable, 
the proportion of cattle in each such 
geographic area. Organizations repre¬ 
senting cattle producers normally are 
organized and operate on a statewide 
basis, although there also are regional or 
national organizations, often formed by 
an affiliation of similar State organiza¬ 
tions Statistics measuring cattle produc¬ 
tion are available on a State by State 
basis. Accordingly, to the extent prac¬ 
ticable. a State is Uie geographic area 
used for determining representation on 
the Board, with each major cattle pro¬ 
ducing State entitled to at least one 
Board member and one alternate. The 
geographic areas for Up* initial Board 
and the number of Board members for 
each are listed in * 1260 128«e» of the 
Order. 

January 1 inventory numbers of cattle 
and calves on farms, published annually 
by the Department of Agriculture, are 
generally considered the best available 
measure of the proportion of cattle in 


the various States In determining tills 
initial distribution of membership, a geo¬ 
graphic area is defined os a State or com¬ 
bination of States with 500.000 head of 
cattle or more. Each such geographic 
area is entitled to one Board member and 
alternate plus an additional member and 
alternate for each additional 2.5 million 
head of cattie. Use of this definition ac¬ 
complishes the objective of providing 
separate representation on the Board for 
most States, recognizing Uie usual 
boundaries of producer organizations 
and Uie similarity of interests of pro¬ 
ducers within many States. 

Important considerations in combining 
States which have to few cattle to qualify 
as a geographic area are geographic loca¬ 
tion and similarity of interests, among 
other factors. To the extent possible, a 
geographic area containing several 
States includes those which are contigu¬ 
ous and which have similar interests. 
The practical problems of caucusing and 
reaching agreement on nominations then 
are simplified. 

California and Hawaii were combined 
to form a geographic area with two 
Board members and two alternates in the 
Proposed Order published and subjected 
to hearing. Spokesmen for California 
cattlemen testified at the hearing that 
California should be designated a geo¬ 
graphic area by itseU. since under the 
proposed guidelines the State would be 
entitled to two Board member* without 
the addition of another State. A repre¬ 
sentative of Nevada cattlemen testified 
that It would be acceptable to combine 
Nevada and Hawaii In a subsequent 
brief, the proponent* recommended that 
Hawaii be tncluded with Maryland. Dela¬ 
ware. New Jersey, and the District of 
Columbia to form a geographic area. A 
spokesman for Hawaii cattlemen filed a 
brief with the same recommendation. 
Such u combination would not follow 
Uie principle outlined with respect to 
geographic location. Accordingly. Hawaii 
is included with Nevada to form a geo¬ 
graphic area rather than with California 

Tlie record contains a suggestion that 
each State be assigned one Board mem¬ 
ber in establishing the initial Board until 
records are developed on assessments 
from the various States for use in deter¬ 
mining representation. However, it Is 
found that, with the wide differences in 
cattle numbers among the various States, 
adoption of such a plan would not pro¬ 
vide representation on the Board accu¬ 
rately reflecting the proportion of cattle 
in each geographic area 

The basis of determining the makeup 
of the initial Board cannot be perma¬ 
nent. Representation must be reviewed 
periodically to take into account shifts in 
cattle production. Accordingly, the 
Board is required to review the distribu¬ 
tion of membership within 5 years of the 
establishment of the Initial Board and 
subsequently at any time not to exceed 5 
years from the date of the last review. 
Assessments, cash receipts from the sales 
of cattie. cattie numbers, and other fac¬ 
tors which are found feasible to reflect 
the proportion of cattle in each geo¬ 
graphic area may be considered by the 
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Board in determining the need for 
changes in geographic areas when up¬ 
dating representation on the Board. The 
Board shall cause regular review to be 
made of geographic areas and redefine 
the geographic areas as necessary, sub¬ 
ject to the approval of the Secretary. 
8uch changes will be made at the ex¬ 
piration of the terms of members in order 
to effect the changes in on orderly fash¬ 
ion. 

Appointments . The Order provides 
that the Secretary will select and ap¬ 
point Board members and an alternate 
for each from nominations submitted, 
providing representation on the Board 
by geographic area. Written notice of 
their acceptance of the appointment will 
be submitted to the Secretary promptly 
by member and alternate designates. 

Vacancies . The nomination and ap¬ 
pointment procedures for individuals to 
fill unexpired terms when vacancies oc¬ 
cur are the same ns those specified for 
the normal appointment and reappoint¬ 
ment of members and alternates. It Is 
important that vacancies be filled 
promptly in order to maintain full mem¬ 
bership and representation on the 
Board and a minimum of disruption. Ac¬ 
cordingly. nominations to fill vacancies 
ore to be submitted to the Secretary 
within 60 days of the time the vacancy 
occurs. 8uch a period provides a reason¬ 
able amount of time for the selection of 
nominees. However, should a vacancy oc¬ 
cur within 6 months of the expiration of 
the term of a Board member or alter¬ 
nate, the Secretary need not fill the 
vacancy. 

Alternate members. Each Board mem¬ 
ber has an alternate designated to serve 
in his place as necessary. On occasions, 
a Board member may find It necessary 
to be absent from Board meeting*.” An 
alternate member should be available so 
that the business affairs of the Board 
will not be Impaired. The alternate mem¬ 
ber will serve at Board meetings in the 
absence of the member. Also, In the 
event of a vacancy on the Board for 
any reason, the alternate will act until 
a successor is appointed. Alternate mem¬ 
bers do not automatically serve in place 
of Board members on committees and 
other special assignments unless specifi¬ 
cally selected to do so by the Board. 
The Board Is not precluded from as¬ 
signing other duties to alternates in ad¬ 
dition to their responsibility to serve In 
the absence of Board members. The same 
criteria and procedures arc used for 
nominating and appointing alternates as 
those for Board members. Alternates also 
are limited to 6 consecutive years of 
service as an alternate However, nothing 
precludes an alternate from replacing or 
succeeding a member and that alternate 
is permitted to serve up to two terms as 
a Board member, without regard to the 
length of time served as an alternate. 

Procedure. The Board should adopt 
bylaws governing Its organization and 
operation. However, the method of vot¬ 
ing in decisions of the Board and quorum 
requirements are specified in the Order. 
The presence of a majority of the mem¬ 
bers and alternates acting for members 


constitutes a quorum. On any vote taken 
by the Board, a majority of those pres¬ 
ent and voting must concur before any 
action can be taken. All votes cast at an 
assembled meeting shall be cast in per¬ 
son with no proxy voting permitted. 

It is necessary that the Board adopt 
procedures which will assure that it op¬ 
erates properly and efficiently and it 
should schedule regular meetings. How¬ 
ever. there may be instances when It is 
necessary to transact routine, noncon- 
troversial business or take rapid action 
at times when it would be expensive and 
unnecessary to call an assembled meet¬ 
ing, Therefore, the Board is authorized 
to vote by telephone, telegraph, or other 
means of communication In such in¬ 
stances. However, any such vote by tel¬ 
ephone shall be confirmed promptly In 
writing. The Board should have author¬ 
ity to determine when it will be neces- 
rary to transact business without calling 
an assembled meeting. 

Compensation. Board members and 
alternates serve without compensation, 
but It is appropriate that members and 
alternates be reimbursed for necessary 
and reasonable expenses incurred when 
performing authorized Board business. 
The Board, with the approval of the Sec¬ 
retary. shall set standard procedures 
governing reimbursement, including the 
forms to be used, receipts or other docu¬ 
mentation required, and the limits of 
reasonable expenses. 

Powers . The Board must have the 
powers specified in Section 8 of the Act 
in order to effectively provide adminis¬ 
trative direction of the program The 
Board has the power to administer all 
terms and provisions of the Order and 
carry out the plans and programs au¬ 
thorized by the Act. The Board is em¬ 
powered to develop rules and regulations 
necessary for implementing and operat¬ 
ing the program and submit them to the 
Secretory for approval and issuance. 
Such rules and regulations are necessary 
to set the procedures under which the 
Board exercises its responsibilities. They 
govern the method of collecting assess¬ 
ments. the refund procedures, the ac¬ 
tions to be taken to implement specific 
programs, the records that must be kept 
by slaughterers and others, and the re¬ 
lated provisions necessary to meet the 
requirements of the Order. 

Violations of the rules and regulations 
issued pursuant to the Order may occur 
and the Board has the power to investi¬ 
gate alleged violations. Procedures es¬ 
tablished for handling such violations 
should assure fair and equitable treat¬ 
ment in all instances. The Board should 
take all reasonable steps to settle viola¬ 
tions and in the event that settlement 
cannot be reached, report violations to 
the Secretary for appropriate notion. 

Problems may arise or conditions may 
change within the industry that would 
necessitate amendments to the Order. 
The Board should maintain regular sur¬ 
veillance of the need for amendments 
and has the power to recommend 
amendments of the Order to the Secre¬ 
tary when It deems that such action is 
necessary. 


Duties . The duties of the Board as set 
forth in the Order are necessary for the 
discharge of its responsibilities. The 
stated duties provide authority and 
guidance concerning many details com¬ 
mon to the operation of nn administra¬ 
tive entity such as the Board. They in¬ 
clude the duty to meet and organize, 
elect officers, and establish committees 
and subcommittees cf Board members as 
necessary to handle the affairs of the 
Board. Bylaws should be adopted gov¬ 
erning the conduct of business by the 
Board. The Board also has authority to 
appoint advisory committees, which 
would include persons who are not mem¬ 
bers of the Board, In order to gain added 
expert advice and counsel on problems, 
procedures, and programs. Such com¬ 
mittees can act In an advisory position 
only; final decisions and actions are re¬ 
served to the Board and only the Board 
may take action authorizing the expend¬ 
iture of funds. The Board has the au¬ 
thority to reimburse advisory committee 
members for travel and other expenses 
arising from their assignments. 

The Act provides that the Beef Board 
shall appoint from Ha members an Ex¬ 
ecutive Committee of not less than 7 nor 
more than 11 members. In view of the 
authorized maximum size of the Beef 
Board. 68 members, an Executive Com¬ 
mittee is necessary to provide more effi¬ 
cient and effective administration of the 
programs. The Beef Board shall delegate 
to the Executive Committee authority to 
employ staff members, specifying their 
duties and compensation, and to admin¬ 
ister the provisions of the Order under 
the direction of the Board and within 
policies established by the Board. The 
Board should establish and maintain an 
effective managerial team composed of 
the Fxecutive Committee Tind the ad¬ 
ministrative staff of the Board. 

A major duty of the Board is the de¬ 
velopment of plans and programs to im¬ 
plement the Order. Since the level of 
anticipated funding is relatively large 
for programs of this nature and should 
provide for a comprehensive program, 
the Board has authority to initiate con¬ 
tracts or agreements with other organi¬ 
zations to conduct program activities. 
Contractors are required to provide plans 
for each project or program, outline pro¬ 
cedures to be followed, and submit a de¬ 
tailed estimate of the costs. Further, con¬ 
tractors are required to keep adequate 
records and submit regular reports of 
their activities on a project showing 
progress made, disbursement of funds, 
and any other relevant information re¬ 
quired by the Board or the Secretary. 
Contracts and agreements of the Board 
may become effective only upon approval 
of the Secretary. In addition to contract¬ 
ing with others, the Board has authority 
to conduct program activities on its own 
If such an approach can be shown to be 
more effective or efficient in furthering 
the puiposes of the Act and Order. 

The Board shall prepare a budget of 
Its anticipated income and expenses each 
fiscal period and submit it to the Secre¬ 
tary for approval. The Secretary should 
specify the date for submission of the 
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budget for his approval, allowing ade¬ 
quate time for review prior to the begin¬ 
ning of the fiscal period. In addition to 
income and expenses, the budget state¬ 
ment should show program plans, the 
distribution of anticipated expenses for 
each major program category, the esti¬ 
mated cost for administration, and de¬ 
tailed justification of the plans. The 
Board is required to submit copies of the 
budget to the House Committee on Agri¬ 
culture and the Senate Committee on 
Agriculture and Forestry. 

Other duties of the Board which arc 
outlined In the Order are those necessary 
to assure that it operates In a business¬ 
like fashion. They involve requirements 
tor maintaining records and submitting 
reports of activities as required by the 
Secretary, making annual reports of ac¬ 
tivities to producers and the public, ac¬ 
counting for funds received and ex¬ 
pended each fiscal period, and initiating 
an annual audit of its financial status by 
an outside party. Further, the Board is 
required to give tin? Secretary the same 
notice of meetings as is given Board 
members and to provide any other infor¬ 
mation pertaining to the Order which 
the Secretary requests. 

‘O Programs and Projects. The Board 
has the authority to determine the type 
of research, market development, educa¬ 
tion. producer information, consumer in¬ 
formation. promotion, and advertising 
charged with the responsibility of ini¬ 
tiating and recommending to the Secre¬ 
tary the establishment of such projects 
as are authorized by the Act. The proj¬ 
ects and programs should be designed to 
assist, improve, or promote the produc¬ 
tion. sale, marketing, processing, distri¬ 
bution. and utilization of cattle, beef, 
and beef products. The authority is broad 
and flexible to enable the Board to use 
the most efficient and effective methods 
of carrying out the purposes of the Act. 
Emphasis should be placed on develop¬ 
ing a coordinated national program, w ith 
activities designed to complement the 
efforts of groups, organizations, or agen¬ 
cies which are currently engaged in re¬ 
search and promotion activities 

The Board has the authority to rec¬ 
ommend programs designed to expand 
sales in foreign markets for cattle, beef, 
and beef products. This area of activity 
should include steps to increase sales to 
present overseas customers as well as to 
ciowelop new' outlets and tailor products 
to their needs. Cooperative efforts with 
existing programs of tills nature con¬ 
ducted by Federal and State govern¬ 
ments and private interests may prove to 
be an effective approach. 

Programs or projects conducted by the 
Board shall be periodically reviewed to 
determine if each such plan or project 
contributes to an effective and coordi¬ 
nated program of research, information, 
education, and promotion. Upon such re¬ 
view the Board shall terminate any pro¬ 
gram or project which It determines does 
not further the purposes of the Act. 

The provision of the Order and Act 
that no advertising or promotion shall 
make any reference to private brand 
names of cattle, beef, or beef products Is 


necessary to avoid discrimination. Hie 
Board represents all interests In the in¬ 
dustry and therefore must be fair to all 
segments and elements of the cattle in¬ 
dustry. Prohibition of the use of false or 
unwarranted claims in behalf of cattle, 
beef, or beef products or false or unwar¬ 
ranted statements w ith respect to the at¬ 
tributes or uses of competing products is 
also necessary for proper administration 
of the Order. 

An ample and stable supply of beef for 
consumers Is clearly in the public inter¬ 
est. Maintenance and expansion of exist¬ 
ing markets and the development of new' 
markets, both at home and abroad, arc 
essential if the cattle industry is to be 
healthy enough to supply the needs of 
consumers. Therefore, the Order provides 
tlie necessary authorizations for research 
and information designed to accomplish 
this objective. It enables the Board to 
undertake production research, market¬ 
ing research, product or market research, 
and other research designed to improve 
efficiency throughout the production and 
marketing chain from the earliest stages 
of production up to the time the product 
reaches the consumer. In addition, in¬ 
formation derived from research and 
other factual information would be made 
available to both producers and con¬ 
sumers. 

The Board may either perform re¬ 
search or information work within it* 
own organization, or It may contract for 
such research, market development, edu¬ 
cation. producer information, consumer 
information promotion, and advertising 
projects and programs with public and 
private research and development agen¬ 
cies which are capable or performing the 
work needed. While the projects and 
programs must be submitted to the Secre¬ 
tary for approval, it is recognized that 
study and planning may be involved in 
the development of such activities. 
Therefore, reasonable expenses which 
may be Incurred by the Board in connec¬ 
tion with such development should be 
authorized as part of the annual plan or 
budget even though prior to the time such 
projects are submitted. 

<d> State beef councils . The effective¬ 
ness of a new national program of re¬ 
search and information activities for cat¬ 
tle and beef will depend, in part, on its 
relationship to existing programs operat¬ 
ing In several States. The stated purpose 
of the Act is to enable the development 
of an effective and continuous program of 
research, consumer information, pro¬ 
ducer information, and promotion de¬ 
signed to strengthen the cattle and beef 
industry's position In the marketplace 
and maintain and expand domestic and 
foreign markets and uses for United 
States beef. Further, Section 16 of the 
Act states that nothing in the Act shall 
be construed to preempt or interfere with 
the workings of any beef board, beef 
council, or other beef promotion entity 
organized and operating within and by 
authority of any of the several States. 
Record evidence shows that 28 States 
have programs similar to the national 
program which would be established by 
an Order under the* Beef Research and 
Information Act. Also, there Is a na- 
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tional effort of this nature, currently op¬ 
erating on a voluntary basis, conducted 
by industry interests through the Na¬ 
tional Live Stock and Moat Board. A por¬ 
tion of the funds collected In connection 
with several of the State programs pres¬ 
ently is being forwarded to the National 
Live Stock and Meat Board. 

State programs differ widely in several 
characteristics, but especially* with re¬ 
spect to the basis for the assessments, 
the assessment rate, the method of col¬ 
lection. the mandate under which the 
State program operates, the availability 
of refunds, and the composition of the 
administrative body of the program 
Testimony received at the hearing indi¬ 
cates that the anticipated effect on exist¬ 
ing State programs of the initiation of 
a new national program varies widely 
Representatives of some State program * 
Indicated that they expected their local 
effort to continue with little change. 
Others indicated that their program 
would be likely to either diminish con¬ 
siderably or end because producers w ould 
not be willing to pay an increased assess¬ 
ment necessary to operate both State 
and national programs. Such testimony 
indicates that a new* national program 
under the Beef Research and Informa¬ 
tion Act may Interfere with the opera¬ 
tion of some State programs in such in¬ 
stances. There is abundant evidence 
throughout the record that it may be 
desirable to keep viable State programs 
active in a coordinated, cooperative 
effort as part of a new national program 
in order to achieve maximum overall 
effectiveness of the effort. Such an ap¬ 
proach would provide continuity avail¬ 
able from ongoing State programs, mini¬ 
mize duplication of effort, and assure 
that the total effort was directed toward 
common goals. Spokesmen familiar with 
existing State programs pointed out the 
need for local contacts in order to have 
effective educational activities, partic¬ 
ularly thase conducted through Ute 
schools. Feedback from producers 
through cooperating State programs also 
might heir* achieve a successful national 
program. Some State representatives felt 
that there should be no overlap between 
current State programs and a new na¬ 
tional program. They felt that assess¬ 
ments for State programs should be 
phased out and that such programs 
should continue to operate only as a part 
of the national effort. In essence, such 
an approach could result in using the 
State organization only as an adminis¬ 
trative entity of the national program 
without the State organization conduct¬ 
ing any local program activities. The 
Board should continually analyze the re¬ 
sults of cooperative relationships with 
the various State programs and select 
the most effective approach In each case. 

Record evidence supports permitting 
the Beef Board to allocate up to 10 per¬ 
cent of the net assessments paid by pro¬ 
ducers in a State for return to the quali¬ 
fying State beef board, beef council, or 
other beef promotion entity. Although 
current programs in some States are 
funded at a higher level and some at a 
lower level than such funds would pro- 
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vide, all State programs would be ac¬ 
corded equal treatment by making up to 
10 percent of the funds generated in the 
State for the national program avail¬ 
able for use In the State. Such a pro¬ 
vision helps assure the continuation of 
State programs by providing funds, upon 
the proper showing of program need and 
objectives. 

Many producers testified that the 
Order should guarantee that at lesfct 10 
percent of the assessments from a State 
would be returned to help fund its State 
beef council, if requested. However, such 
a provision would be an undue restriction 
on the Board in that needs for funds may 
change over the years in many States 
and other 6tates may demonstrate ac¬ 
ceptable plans for less than the 10 per¬ 
cent level of funding. St PI other States 
mnv decide that the national program 
better serves their purposes. Further the 
Order contains a provision that allows 
State promotion entitles to he eligible to 
be awarded contracts by the Board for 
program activities. The°e funds would he 
in addition to any funds returned to the 
States from the allocation of up to 10 
percent of net assessments. Thus, a State 
promotion hoard norm demonstration of 
need and an acceptable program, could 
receive further funding 

The Board is given flexibility with re- 
snect to the use of funds including tho*e 
which may be made available to support 
State program* In order to achieve 
maximum effectiveness of the total na¬ 
tional nro^ram Testimony at the hear¬ 
ing Indicates thAt a^e^ments In some 
Stot* programs woiPd dimtoMi r»r>kfly 
and that funds from the national uro¬ 
gram would be needed In many State* 
soon after the rational nroemrn beean. 
Accordingly, the Board mav enter Into 
agreements aPooatln* foods to St*>te 
proerams as soon as possible dudny the 
first year on the ba*W of estimated net 
assessments in the St Ate. 

The amount of funds available for re¬ 
turn to a qualifying State organisation 
Is based on net assessments contributed 
to the program by producers in that 
State. Refunds mode to producers in the 
State would be subtracted from the esti¬ 
mated total assessments paid by pro¬ 
ducers in the State to compute net assess¬ 
ments. Accurate records of assessments 
on a State by 8tate basis will be difficult 
or Unpractical to compile, since under the 
value-added concept the assessments re¬ 
mitted to the Board at the time cattle 
are slaughtered may also include assess¬ 
ments paid by several previous owners. 
The record includes considerable testi¬ 
mony showing that many cattle change 
ownership several times during their life¬ 
time and often move from State to State. 
Extensive recordkeeping would be neces¬ 
sary to accurately credit the assessments 
paid by producers in each 8tate. Data on 
the cash receipts from the sale of cattle 
by producers in each State, published by 
the U S. Department of Agriculture, may 
provide the best available estimate of to¬ 
tal assessments obtained from each State. 
It was also suggested In testimony that 
the number of cattle fed In a State and 
the size of the basic cow herd should be 


considered to help determine net assess¬ 
ments. Finally, testimony was presented 
proposing thAt the Order explicitly show 
the manner In which net assessments for 
a State would be computed. However, it 
is preferable for the Board to spell out 
such procedures In Uic rules which it 
adopts, thereby maintaining the option 
of seeking improvements, from time to 
time, in the basis for accurately reflecting 
the net assessments paid by producers in 
each State. 

To qualify to receive funds from those 
assessments which may be made avail¬ 
able for distribution to States, a State 
beef board, beef council, or other beef 
promotion entity must demonstrate abil¬ 
ity to provide research, information, edu¬ 
cation. or promotion consistent with the 
purposes of the Order. The State entity 
should have goals and purposes comple¬ 
mentary to the goals and purposes of the 
Act and the Order and must submit 
budgets and plans for research, informa¬ 
tion. education, or promotion programs 
for which the funds will be used and also 
submit reports to the Board on use of the 
funds. An eligible State organization 
should be organized under legislative au¬ 
thority in the 8tate or by 8tate charter. 
If more than one State entity requests 
funds, the one most qualified to fulfill 
the purposes of the Act and the Order 
will be selected by the Beef Board, sub¬ 
ject to the approval of the Secretary. 

Record evidence shows considerable 
concern that the use of funds returned 
to States would be unduly controlled by 
the Board and the Secretary. It was sug¬ 
gested that an organization should be 
able to qualify merely by demonstrating 
that it has goals complementary to those 
of the Order rather than be required to 
submit specific plans and programs for 
which the funds would be used and to re¬ 
port how the fund* were used. However, 
the requirements should be the same as 
for other contractors and are not meant 
to result in submission of State entitles 
to undue controls. Rather, they are nec¬ 
essary to assure that the Board and the 
Secretory exercise their responsibilities 
under the Act. 

<e> Assessments, Refunds. Expenses. 
Assessments. The Act provides that fund¬ 
ing for activities under this Order shall 
be acquired from assessments levied on 
producers of cattle, which will be col¬ 
lected from producers by producer- 
buyers and slaughterers, and that the 
slaughterers shall remit the assessments 
to the Board. Assessments levied on pro¬ 
ducers are based on the commercial value 
of cattle at the time of sale, normally 
the sale price. In order for each producer 
to pay his fair share of the assessment 
on cattle owned by two or more pro¬ 
ducers. a value-added procedure is 
employed. 

The rate of assessment will be estab¬ 
lished each fiscal year by the Board, sub¬ 
ject to the approval of the Secretary. 
Such rate of assessment may not exceed 
the statutory maximum of one-half of 
1 percent of the value of the cattle sold. 
A rate of three-tenths of 1 percent of the 
value of cattle sold should provide suf¬ 
ficient funds to carry out the policy and 
purposes of the Act at this time while not 


creating an undue burden on producers. 
Section 1260.162 of the Order specifies 
that assessments may not exceed three- 
tenths of 1 percent of the value of cattle 
sold during the first 3 years that assess¬ 
ments are collected, 8omc producer testi¬ 
mony recommended a one-tenth of 1 per¬ 
cent assessment rate for the first year or 
more, or a plan whereby the rate would 
be increased periodically in the early 
years of the program. Reasons given for 
this position included: (1) Some pro¬ 
ducers. especially feeders, would pay a 
relatively larger share of the assessments 
since they would have to pay the total 
assessment on cattle they owned at the 
time the program began, even though 
they owned the cattle only a short time: 
(2> time is required to develop the ad¬ 
ministrative details of a new program 
and initiate projects to effectively use the 
funds: and (3) a lower initial rate would 
help reduce any disruption of existing 
State programs caused by the beginning 
of a new national program. However, the 
bulk of the testimony supported the as¬ 
sessment rate shown in the Order. 
Further, under the Order, the Board has 
flexibility to set the assessment rate at 
less than three-tenths of 1 percent ir it 
finds that conditions warrant a lesser 
rate. 

The cattle industry includes numer¬ 
ous classes of producers, such as dairy 
cattle producers, purebred or breeding 
stock producers, cow-calf producers, 
«locker-growers, traders, and cattle feed¬ 
ers. Each represents a segment of the In¬ 
dustry or a stage In the production proc¬ 
ess. Most cattle slaughtered are owned by 
two or more producers prior to slaughter 
and some change hands several times. 

The evidence indicates that for all pro¬ 
ducers to pay their fair share of assess¬ 
ments, a value-added concept should be 
employed—that is. each producer should 
pay an assessment based on the increase 
in value of cattle under his ownership. 
The value-added concept operates as 
follows: 

Assuming an assessment rate of three- 
tenths of 1 percent of the sales price, a 
cow-calf man who sells a calf to a 
stocker-growcr for $100 would be as¬ 
sessed three-tenths of 1 percent of the 
sales price or $.30. The cow-calf man 
could pay the stoeker-grower $.30 or the 
stoeker-grower could deduct $.30 from 
the $100 sales price and pay the cow- 
calf man $99.70 rather than $100. In 
either case, the cow-calf man would 
have paid an assessment based on the 
value added to the animal during his 
ownership. If the stockcr-growcr sold the 
animal to a feeder for $200. he would 
either pay the feeder three-tenths of 1 
percent of the sales price ($.60 > or the 
feeder would deduct $.60 from the $200 
sales price and pay the stoeker-grower 
only $199.40. In either instance, the $.60 
assessment would Include $.30 from the 
$100 Increase in value during the cow- 
calf man’s period of ownernhin and $.30 
from the $100 increase in value during 
the stocker-growcr’s period of owner¬ 
ship. If the feeder later sells the animal 
to a slaughterer for $400, the slaughter¬ 
er would collect from the feeder, or de¬ 
duct from his $400 check, three-tenths 
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of 1 percent of the sales value or $1.20, 
The slaughterer would forward the $1.20 
to the Beef Board. Each of the producers 
would have contributed his fair share 
based on the value added during his own¬ 
ership—$.30 each from the cow-calf man 
and the stocker-grower and $.60 from 
tlie feeder. 

If no sales transaction occurs at the 
point of slaughter or other transfer, a 
fair commercial market value shall be 
attributed to the cattle for purposes of 
determining the assessment. For exam¬ 
ple. packer-owned cattle from feed lots 
will be assessed at the point of slaughter 
based on market prices of similar cattle. 
Cattle traded for other cattle or for mer¬ 
chandise also would be assessed on com¬ 
mercial market value. Similarly, cattle 
customs slaughtered for home consump¬ 
tion would be assigned a fair commercial 
market value for assessment purposes. 
However* cattle slaughtered for an Indi¬ 
vidual's own home consumption are ex¬ 
empt from the assessment if the indlvid- 
sessment on such cattle until time of 
slaughter. 

Most cattle increase in value rather 
consistently from birth to slaughter. 
Tlius, under the value-added system of 
assessments, the final assessment remitted 
to the Beef Board by the sUughterer 
will exceed any previous assessment for 
the bulk of all cattle slaughtered. How¬ 
ever. if the value of cattle involved in a 
sales transaction declines during a per¬ 
son's period of ownership, the total as¬ 
sessment paid by previous producers will 
not be passed on in the normal manner. 
A decline in value could be due to fac¬ 
tor such as death loos, weight loss, or 
decline in market price. Detailed proce¬ 
dures for the collection of assessments 
due the Board but not passed along in 
the normal manner under such circum¬ 
stances should be provided in the rules 
and regulations of the Board 

Further, since many cattle kept for 
breeding and milk production achieve a 
value for these purposes which is higher 
thAn thetr slaughter value, the Order 
.specifies that the Beef Board may pro¬ 
vide for an adjustment in the value of 
these cattle for assessment purposes so 
as not to exceed their value in the com¬ 
mercial slaughter market chain, or the 
Board may exempt collection of the as¬ 
sessment on su^h cattle until time of 
slnutfhte*. 

Some hearing evidence indicated that 
purebred cattle and cattle kept for dairy 
purposes should be exempt from assess¬ 
ment until slaughter The exemption of 
such cattle until slaughter would reduce 
administrative problems, it was argued. 
However, testimony from producers of 
purebred and dairy cattle indicated that 
they wished to pay their fair share of 
assessments levied on the Industry. In 
addition, proponents testified that deter¬ 
mination by the buyer and seller of the 
commercial market value of breeding 
cattle would not be difficult. To maintain 
the flexibility necessary under the Order, 
the Beef Board will determine and specify 
in the regulations of the Board whether 
assessments on breeding cattle, including 
cattle kept for milk production, will be 


based on the estimated commercial value 
or whether such cattle will be exempt 
until slaughter. If assessments are based 
on estimated commercial value and diffi¬ 
culties arise, the Beef Board may amend 
the regulations and exempt breeding and 
dairy cattle from assessment until 
slaughter. 

Slaughterers will be required to remit 
assessments to the Board, including as¬ 
sessments due at time of slaughter on 
cattle of their own production, in ac¬ 
cordance with regulations developed by 
the Board. Assessments due on cattle 
slaughtered must be paid to the Board 
regardless of whether the assessment has 
been collected from the producer. Simi¬ 
larly, throughout the production chain, 
collection or deduction of assessments 
with transfer of ownership will be self- 
enforcing. since a producer-buyer who 
fails to collect the assessment on a trans¬ 
action will be obligated to pay. as a pro¬ 
ducer-seller, an assessment based on the 
total commercial value of the transac¬ 
tion rather Utan only the assessment 
based on the value added during hts own¬ 
ership. In all transactions in which a 
slaughterer or producer-buyer has col¬ 
lected or deducted an assessment from a 
producer, the producer-seller should be 
given a receipt showing the amount de¬ 
ducted or collected. 

The Beef Board Is authorized to set 
aside funds In an operating reserve and 
to budget for such a reserve. It would be 
unpractical to operate without a reason¬ 
able reserve. Research opportunities, the 
need for increased promotion, and other 
opportunities may develop suddenly. 
Without available funds it would not be 
possible to lake advantage of such op¬ 
portunities and to fulfill such needs, and 
a reserve fund is necessary for such pur¬ 
pose*. The amount of the reserve fund 
will be determined by the Board with the 
approval of the Secretary. However, the 
reserve fund should not exceed approxi¬ 
mately the average yearly collections of 
the Board. 

Refunds. Refunds of assessments to 
producer-sellers who request them are 
provided in the Order. Any producer 
against whose cattle any assessment is 
made and collected from him—and who 
is not in favor of supporting the pro¬ 
grams—shall have the right to receive a 
refund of such assessment from the Beef 
Board. However, no producer may re¬ 
ceive a refund of the portion of the as¬ 
sessment which he collected from other 
producers. Regulations will be issued 
controlling the method of obtaining a 
refund, including a requirement of proof 
that the producer-seller paid the assess¬ 
ment for which the refund is claimed. A 
refund request must be submitted within 
60 days after the end of the month in 
which the transaction occurred. 

The Act and the Order provide that 
the refund be made by the Board within 
60 days after the submission of proof 
satisfactory to the Board that the pro¬ 
ducer-seller paid the assessment for 
which refund is sought, but no producer 
shatl claim or receive a refund of any 
portion of an assessment which he col¬ 
lected from other producers. The refund 
provision is essential to the voluntary 


concept of the Order, in that no producer 
is forced to financially support the Order 
if he does not favor it. The Board should 
make refund forms readily available tc 
producers and each producer who asks 
for a refund must individually request it. 
i.e.. he must submit the refund request. 
Marketing agencies, cooperatives, brok¬ 
ers. or others shall not be allowed to re¬ 
quest refunds on behalf of producers. 
Slaughterers shall not be entitled to re¬ 
funds even if they submit funds to the 
Board in the amount of a producer's 
assessment without collecting the as¬ 
sessments from the producer. But a 
slaughterer w ho is also a producer and 
has paid the assessment as a producer 
is entitled to request and receive a re¬ 
fund 

Expenses. Board expenses shall be paid 
from assessments received and any other 
funds w T hieb accrue to the Board. The 
Board may incur expenses which arc 
found by the Secretary to be reasonable 
for the functioning and maintenance 
of the Board and necessary for the Board 
to exercise Its powers and duties. 

The Act and its legislative history 
make It clear that included in the ex¬ 
penses of the Board will be a reimburse¬ 
ment to the Secretary for such expenses, 
excluding salaries, as the Secretary de¬ 
termines were incurred by the Govern¬ 
ment in preparation of an original order 
and for the conduct of the referendum. 
In a brief, the opinion was expressed that 
the Secretary should be reimbursed for 
the conduct of the referendum but not 
for expenses incurred in preparation of 
an original order. However, the confer¬ 
ence report of April 15. 1976, (House of 
Representatives Report No. 94-1044). 
clearly lists a number of costs for which 
the Secretary is to be reimbursed which 
are necessary costs in preparation of an 
original order. It is therefore found that 
such costs must be reimbursed. 

The Act also requires that, after the 
Order becomes effective, all administra¬ 
tive costs, including salaries, which the 
Secretary determines were incurred by 
the Government under the Order shall be 
reimbursed by the Beef Board. In a brief, 
the opinion was expressed that Govern¬ 
ment salaries should not be reimbursed 
by the Beef Board. However, the legisla¬ 
tion is clear that administrative costs of 
the Government are to be reimbursed. 
Therefore, it Is found that the Se rctary 
shall be reimbursed for all costs, includ¬ 
ing salaries, that he determines are in¬ 
curred by the Government under the 
Order. 

<f > Records and Reports. The Act im¬ 
poses requirements on slaughterers to 
keep records and mskc such reports as 
necessary to the effectuation, adminis¬ 
tration. and enforcement of the Act and 
the Order or regulations issued pur¬ 
suant to it. The Board has authority, with 
approval of the Secretary, to establish 
regulations requiring slaughterers to 
keep necessary books and records and to 
report to the Board periodically as the 
Board determines is necessary. Details on 
the information needed in records and 
reports and the frequency and timing of 
reports are to be establshed by the Board 
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and shown in the regulations. Record 
evidence shows some concern that unduly 
burdensome requirements may be im¬ 
posed on slughterers. It was suggested 
that existing records systems of the in¬ 
dustry should be utilized to the extent 
possible, and the Board should be cog¬ 
nizant of this recommendation when for¬ 
mulating regulations for approval by the 
Secretary. 

All books and records required under 
the regulations must be made available 
by slaughterers for Inspection by repre¬ 
sentatives of the Board or the Secretary 
as necessary to verify reports on assess¬ 
ments made and forwarded to the Board. 
These records arc to be retained at least 
2 years beyond the marketing year of 
their applicability. Such a time period is 
necessary to permit to completion of au¬ 
thorized audits, investigations, or other 
actions that may be necessary in admin¬ 
istering and enforcing the provisions of 
Order and the Act 

Representatives of the Board or the 
Secretary, while acting in their official 
capacities, on occasion are likely to have 
access to records and accounts of 
slaughterers, producers, and others 
which may reveal trade secrets. The Act 
requires that the confidential nature of 
such business records be protected. 
Therefore, the Order provides that in¬ 
formation obtained from books, records, 
and reports required of slaughterers, and 
information about refunds made to pro¬ 
ducers. shall be kept confidential by em¬ 
ployees of the Beard and of the Depart¬ 
ment of Agriculture. Also, any such in¬ 
formation which becomes available to 
contracting parties should be kept con¬ 
fidential by officera and employees of 
such parties. However, the Secretary re¬ 
tains the authority to permit disclosure 
of such information, but only in a suit 
or administrative hearing relevant to 
the Order brought at the direction, or 
upon Hie request, of the Secretary of 
Agriculture, or to which any officer of 
the United States is a party. 

It should be recognized that some in¬ 
formation about the program may be of 
Interest and benefit to the general public. 
Accordingly, the Order does not prohibit 
(1) the issuance of general statements 
concerning the number of persons sub¬ 
ject to the Order or statistical data col¬ 
lected which do not Identify the infor¬ 
mation furnished by any person; (2) 
the publication, as approved by the Sec¬ 
retary, of general statements relating 
to refunds made by the Beef Board which 
do not Identify any person to whom a re¬ 
fund Is made; or (3) the publication by 
direction of the Secretary of the name of 
any person violating the Order, together 
with a statement of the provisions of 
the Order violated. 

fg> Other Terms and Conditions . Rec¬ 
ord evidence shows concern that patents, 
copyrights, inventions, and publications 
developed through the use of funds col¬ 
lected under the Order should be the 
property of the Beef Board to use for the 
benefit of the entire cattle industry. In 
a brief, proponents suggested that a sec¬ 
tion be added to the Order to outline 
such a provision. Accordingly, a new sec¬ 


tion is included in the Order as shown in 
g 1260.181. It provides that any patents, 
copyrights, inventions, or publications 
developed through the use of funds col¬ 
lected under the Order shall be the prop¬ 
erty of the Beef Board and any benefits 
or income from the use of such patents, 
copyrights, inventions, or publications 
shall inure to the benefit of the cattle 
industry. In the event of termination of 
the Order, control of such holdings and 
other assets would revert to the Secre¬ 
tary to be used for the benefit of the 
industry os specified in the Order. 

The record shows a need for several 
other miscellaneous terms and conditions 
as shown in 91 1260.182 through 1260.187 
of the Order. Each section sets forth 
certain rights, obligations, privileges, or 
procedures which are necessary and ap¬ 
propriate for the effective operation of 
the Order. These provisions arc inciden¬ 
tal to. and not Inconsistent with, the 
terms and conditions of the Act, are nec¬ 
essary to effectuate the other provisions 
of the Order, and are supported by the 
record evidence. 

Rulings on Briefs. Pnorasro Findings. 

and Conclusions 

At the close of the hearing, the Ad¬ 
ministrative Law Judge fixed Novem¬ 
ber 15. 1976, as the final date for inter¬ 
ested parties to file briefs, proposed 
findings, and conclusions based on the 
evidence received at the hearing. Eight 
briefs were filed on behalf of the follow¬ 
ing parties: Ed Grady, Manager, Infor¬ 
mation Division. Minnesota Farm Bu¬ 
reau Federation. St. Paul, Minnesota; 
Jack Russ, Director, California Cattle¬ 
men's Association, Sacramento, Califor¬ 
nia; J. F. Goold, Executive Vice-Presi¬ 
dent. League of California Milk Pro¬ 
ducers, Sacramento. California; James 
K. Kreutz. Attorney. Beef Development 
Taskforce. Denver. Colorado; Stephen F. 
Krut. Assistant Executive Director, Na¬ 
tional Association of Meat Processors. 
Elizabethtown. Pennsylvania; B. H. 
Jones, Executive Vice-President. Na¬ 
tional Livestock Feeders Association. 
Omaha, Nebraska; J. Gordon Cran. 
President. Hawaii Cattlemen's Council. 
Inc., Honolulu. Hawaii; and John Lewis. 
Director. Callornia Farm Bureau Feder¬ 
ation. Berkeley, California. 

Several of the briefs reiterated points 
made by witnesses at the hearing or were 
copies of statements presented at the 
hearing. The points in each of the briefs 
were carefully considered along with the 
record evidence received at the hearing 
in making the findings and conclusions 
set forth herein as discussed in this rec¬ 
ommended decision. To the extent that 
the suggested findings and conclusions 
filed by interested parties arc inconsist¬ 
ent with the findings and conclusions 
as set forth herein, requests to make 
such findings or reach such conclusions 
arc denied for the reasons previously 
cited in this decision. 

General Findings 

On the basis of the evidence presented 
at the hearing and the record thereof, 
it is found that: 1. The Beef Research 


and Information Order and all of the 
terms and conditions thereof as herein¬ 
after set forth will tend to effectuate the 
declared policy of the Act; and 

2. The following terms and conditions 
of the Order are recommended as a de¬ 
tailed means of carrying out the de¬ 
clared policy of the Act with respect to 
the development of effective and con¬ 
tinuous coordinated programs of re¬ 
search. consumer information, producer 
information, and promotion for cattle, 
beef, and beef products with adequate 
financing through assessments on the 
sales of cattle. 

Recommended Beet Research and 
Information Order 

The following national Research and 
Information Order Is recommended as 
the appropriate means by which the 
foregoing conclusions may be carried 
out. 

A new subnart is added to Part 1260 
of Title 7. CFR as follows: 


PART 1260—BEFF RESEARCH AND 
INFORMATION 

Subpart 

Sec 

-Bo«f Research and Information Order 

DrrwmoN* 

1200.10) 

Secretary. 

1200.102 

Act. 

1200.103 

Person 

1200.104 

Cattle. 

1200.106 

Beef. 

I200.100 

Beef products. 

1200 107 

Fiscal period. 

1260 103 

Beef Board or Board. 

1260 100 

Fxecutlre Committee 

1200.110 

Producer. 

1200.111 

Prod ucer-buyer. 

1200.112 

Producer-seller. 

1200.113 

Slaughterer. 

1200 114 

United State*. 

1200.1)5 

Mar icetlng. 

1200 116 

Commerce. 

1200 117 

Producer organization or eligible 
organization. 

1260 110 

Producer Information. 

1200.119 

Consumer information. 

1200.120 

Promotion. 

1260.121 

Research. 

1260.123 

Transaction. . 

1200 123 

Contracting party. 

1260.124 

Marketing year. 

1200 125 

Part and subpart. 

Brw Board 

1260 130 

Establishment and membership 

1200.137 

Term of office. 

1200.138 

Nominations. 

1260.130 

Appointments. 

1260 140 

Acceptance. 

1260.141 

Vacancies. 

1200.142 

Alternate members. 

1260.143 

Procedure. 

1260.144 

Compensation and reimbursement 

1260.145 

Powers of the Board. 

1200 140 

Duties of the Board. 

Rxhkaich. Information, Education, and 
Promotion 

1200 161 

Research, Information, education 
and promotion. 

STATE Bxxr Council# 

1260.166 

Continuity. 

1260.157 

Qualifications. 

KxrcNszs and AnsrasMEWTi 

1200.101 

Expenses 

1200.102 

Assessment*. 

1200.103 

Producer refunds. 

1260.164 

Influencing governmental action. 
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fUroftTa, Boors, and Record* 

Sec. 

1260.171 Reports 

1290.172 Books and records. 

1200.173 Confidential treatment. 

CrrrrricATiow or Oroanisutioks 
l.oo 176 Certification of organzatlons. 

MISCU.LA N SOUS 

1260 181 Patenta. copyrights, inventions, 
and publication*. 

1260 182 Suspension and termination 

1260.183 Proceedings after termination. 

1260.184 Effect of termination or amend¬ 

ment. 

1260.185 Amendment: 

1260 186 Personal liability. 

1260.187 Separability. 

Auntoarrr; Beef Research and Information 
Act (7 tT S.C. 2901 etseq.). 

DanwiTiONs 

§ 1260.101 Secretary. 

* Secretary" means the Secretary’ of 
Agriculture or any other officer or em¬ 
ployee of the Department of Agriculture 
to whom there has heretofore been dele¬ 
gated, or to whom there may hereafter 
be delegated, the authority to act in his 
stead. 

§ 1260.102 Act. 

“Act'* means the Beef Research and 
Information Act (7 U.S.C. 2901 et seq.t 
and any amendments thereto. 

§ 1260.103 Pernod. 

’ Person" means any individual, group 
of individuals, partnership, corporation, 
association, cooperative, or any other 
entity. 

§ 1260.101 CaUlr. 

"Cattle" means live domesticated 
bovine quadrapeds. 

§ 1260.105 lleef. 

"Beef" means the flesh of cattle. 

| 1260.106 Beef product*. 

"Beef products" means products pro¬ 
duced in whole or in part from cattle, 
exclusive of milk and products made 
therefrom. 

§ 1260.107 FUe«l period 

•'Fiscal period" is the 12-month budg¬ 
etary period and means the USDA’s fiscal. 
year unless the Beef Board, with the ap- * 
proval of the Secretary', selects some 
other 12-month period, 

§ 1260.108 llcrf Boari or Board. 

"Beef Board" or "Board" or other 
dcsignatory term adopted by such Board 
means the administrative body estab¬ 
lished pursuant to I 1280.130. 

§ 1260.100 KrccuIiyc fxiiuiiiillcc. 

’ Executive Committee" means those 
members of the Beef Board, from 7 to 
11 in number, who are elected by the 
Board to administer the provisions of 
tills subpart under the supervision of the 
Board and within the policies deter¬ 
mined by the Board. 

§ 1260.110 Producer. 

"Producer" means any person who 
owns or acquires ownership of cattle 


other than one who acquires cattle solely 
for the purpose of slaughter: Provided, 
That a person shall not be considered to 
be a producer If his only share in the 
proceeds of a sale of cattle or beef is a 
sales commission, handling fee. or other 
service fee. 

§ 1260.111 Produccr-buyrr. 

"Producer-buyer" means a producer 
who buys cattle. 

§ 1260.1 12 Produrer-ftrllrr. 

"Producer-seller" means a producer 
who sells cattle. 

§ 1260.113 Slaughterer. 

"Slaughterer" means any person who 
slaughters cattle including cattle of his 
own production. 

§ 1260.114 United Slatc*. 

"United States" means the 50 States 
of the United States of America and the 
District of Columbia 

§ 1260.113 Marketing. 

"Marketing" means the sale or any 
other disposition of cattle, beef, or beef 
products in any channel of commerce. 

§ 1260.116 Commerrr. 

"Commerce" means interstate, foreign, 
or intrastate commerce. 

§ 1260.117 Producer organization or 
eligible organization. 

"Producer organization" or "eligible 
organization" means any organization 
which has been certified by the Secre¬ 
tary pursuant to this subpart. 

§ 1260.118 Producer informal ion. 

"Producer Information" means facts, 
data, and other information that will 
assist producers in making decisions that 
lead to Increased efficiency, lower cost of 
production, a stable supply of cattle, and 
the development of new markets. 

§ 1260.110 UoitMitncr information. 

"Consumer information" means facts, 
data, and other information that will 
assist consumers and other persons in 
making evaluations and decisions re¬ 
garding the purchasing, preparation, and 
utilization of beef and beef products. 

§ 1260.120 Promotion. 

"Promotion" means any action to ad¬ 
vance the image or desirability of beef 
and beef products. 

§ 1200.12 I HrM wrrh. 

"Research" means any type of sys¬ 
tematic study or investigation to advance 
the desirability, marketability, produc¬ 
tion. or quality of cattle, beef, and beef 
products, and Includes the evaluation of 
such studies or investigations. 

§ 1260.122 Trantarttoti* 

"Transaction" means any transfer of 
ownership of cattle or beef through a 
sale, trade, or other means of exchange. 
§ 1260.123 Contracting part.* ♦ 
"Contracting party" means any indi¬ 
vidual. group of individuals, partnership, 
corporation, association, cooperative, or 


oilier entity, public or private, with 
which the Beef Board may enter into a 
contract or agreement pursuant to 
S 1260.146(et. 

§ 1260.121 Marketing year. 

"Marketing year" means the calendar 
year ending on December 31 or any other 
consecutive 12-month period designated 
by the Board, with the approval of the 
Secretary. 

§ 1260.123 Purl and mi h part. 

"Part" means 7 CFR Part 1260, con¬ 
taining rules, regulations, orders, sup¬ 
plemental orders, and similar matters 
concerning the Beef Research and Infor¬ 
mation Act. "Subpart" refers to any por¬ 
tion or segment of this part. 

Beef Board 

§ 1200.136 K«tjal>li*hmrnt and mrinS r- 

ship. 

There is hereby established a Beef 
Board composed of not more than 68 
producers, each of whom shall have an 
alternate, appointed by the Secretary 
from nomination submitted by eligi¬ 
ble producer organizations within geo¬ 
graphic areas certified pursuant to 
{ 1260.176 or by producers in a manner 
authorized by the Secretary pursuant to 
f 1260.138(a). 

§ 1260.137 Term of oIIipp. 

The members of the Board and their 
alternates shall serve for terms of 3 
years, except appointments to the initial 
Board shall be. proportionately, for 
terms of 1, 2, and 3 years. Eech member 
and alternate member shall continue to 
serve until his successor is appointed by 
the Secretary and has accepted. No 
member or alternate member shall serve 
more than 6 consecutive years: Provided 
That those members and alternate mem¬ 
bers appointed to the Initial Board for l 
or 2 year terms are eligible to serve two 
additional consecutive terms. 

§ 1260.138 Nomination*. 

All nominations to the Beef Board au¬ 
thorized under } 1260.136 shall be made 
in the following manner: 

<a> Within 90 days of the announce¬ 
ment of approval of this Order, or a 
longer period If so prescribed by the Sec¬ 
retary. nominations shall be submitted 
to the Secretary for each member and 
each alternate member to be appointed 
for each geographic area as specified in 
paragraph <d> of tills section by eligiblr 
organizations, certified pursuant to 
I 1260.176: Provided , That if there Is no 
eligible organization certified for a geo¬ 
graphic area, or If the Secretary deter¬ 
mines that a substantial number of pro¬ 
ducers u re not members of. or their in¬ 
terests ere not represented by, any such 
eligible organization, then nominations 
shall be submitted in a manner author¬ 
ized by the Secretary; 

<b> After the establishment of the 
Board, the nominations for subsequent 
Board members and alternates shall be 
submitted to the Secretary not less than 
60 days prior to the expiration of the 
terms of the members and alternates 
previously appointed to the Board: 
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<c) Where there Is more than one 
eligible organization within a geographic 
area, they may caucus for the purpose of 
Jointly nominating qualified persons for 
each member and for each alternate 
member to be appointed. If Joint agree¬ 
ment is not reached with respect to any 
such nominations, or if no caucus is held 
within a defined geographic area, each 
eligible organization may submit to the 
Secretary' nominations for each appoint¬ 
ment to be made; 

<d> For purposes of nominating mem¬ 
bers and their alternates to the Board, 
the United States shall be divided into 
geographic areas so as to reflect the pro¬ 
portion of cattle in each geographic 
area; Provided, That each designated 
geographic area shall be entitled to at 
least one member on the Board and one 
alternate member; 

(e) The initial geographic areas and 
the number of members and alternates 
on the Beef Board from each area shall 
be: Alabama 1. Arizona 1, Arkansas 1, 
California 2. Colorado 2. Florida 1, 
Georgia 1. Idaho 1. Illinois 2. Indiana 1, 
Iowa 3. Kansas 3. Kentucky 2. Louisiana 
1. Michigan 1. Minnesota 2. Mississippi 
1, Missouri 3, Montana 2, Nebraska 3, 
New Mexico 1, New York 1. North Caro¬ 
lina 1, North Dakota 1. Ohio 1, Okla¬ 
homa 3, Oregon 1. Pennsylvania 1. South 
Carolina 1, South Dakota 2. Tennessee 2, 
Texas 7, Utah 1. Virginia 1. West Vir¬ 
ginia 1. Wisconsin 2, Wyoming 1. Addi¬ 
tional geographic areas, comprised of 
combined States, shall be: Nevada- 
Hawnil 1. Washing ton-Alaska 1. Mary¬ 
land-Delaware-New Jersey-District of 
Columbia 1. Maine-Vermont-New Hamp- 
shl re-Massachusetts-Rhode Island-Con¬ 
necticut 1; and 

cf) After the establishment of the 
Board, the geographic areas provided 
for in paragraph (d) of this section, in¬ 
cluding the area distribution of mem¬ 
bers of the Board and their alternates, 
shall be reviewed within 5 years and at 
any time not to exceed 5 years from the 
date of the last review by the Board. The 
Board shall redefine the geographic 
areas, subject to the approval of the Sec¬ 
retary, if it finds that the existing geo¬ 
graphic areas do not properly reflect the 
proportion of cattle in each geographic 
area: Provided , That each such area 
shall be represented by at least one 
Board member. 

§ 1260,139 Appointment*. 

From the nominations made pursuant 
to { § 1260.136 and 1260.138. the Secre¬ 
tary shall appoint the members of the 
Board and an alternate for each mem¬ 
ber on the basis of the representation 
provided for in 5 5 1260.136. 1260.137 and 
1260.138. 

§ 1260.1 10 AwpUnrr. 

Any person appointed by the Secre¬ 
tary as a member or as on alternate 
member of the Board shall notify the 
Secretary of his acceptance in a manner 
prescribed by the Secretary. 

§ 1260.111 Varanrirt, 

To fill any vacancy occasioned by the 
death, removal, resignation, or disquali¬ 


fication of any member or alternate 
member of the Board, a successor for the 
unexpired term of such member or al¬ 
ternate member of the Board shall be 
nominated and appointed in a manner 
specified In IS 1260.1336, 1260.137, 1260.- 
138(b), and 1260.140. except that re¬ 
placement of a Board member or alter¬ 
nate with an unexpired term of less than 
6 months is not necessary. 

§ 1260.142 Allcmnlc mrmbnr*. 

An alternate member of the Board, 
during the absence of the member for 
whom he is the alternate, shall act in 
the place and stead of such member of 
the Board at meetings and perform such 
other duties as assigned. In the event of 
the death, removal, resignation, or dis¬ 
qualification of a member, his alternate 
shall act for him at Board meetings un¬ 
til a successor for such member is ap¬ 
pointed. 

g 1260.113 Procedure. 

<a) A majority of the members of the 
Board, including alternates Acting for 
members of the Board, shall constitute 
a quorum, and any action of the Board 
shall require the concurring votes of at 
least a majority* of those present and 
voting. At assembled meetings all votes 
shall be cast in person. 

ib) For matters which do not require 
deliberation and the exchange of views, 
and in matters of an emergency nature 
when there is not enough time to call 
an assembled meeting of the Board, the 
Board may also take action upon the 
concurring votes of a majority of its 
members by mail, telegraph, or telephone, 
but any such telephone vote shall be con¬ 
firmed promptly in writing. 

g 1260.141 Conipcn •«! ion an d reim¬ 
bursement. 

The members of the Board and alter¬ 
nates shall serve without compensation 
but shall be reimbursed for necessary and 
reasonable expenses incurred by them in 
the performance of their duties under 
this subpart. 

§ 1260.115 INmm of thr Board. 

The Board shall have the following 
powers: 

ta) To supervise the administration of 
this subpart in accordance with its terms 
and conditions; 

<b) To make rules and regulations to 
effectuate the terms and provisions of 
this subpart; 

(c) To receive, investigate, and report 
to the Secretary complaints of violations 
of the provisions of this subpart; and 

<d> To recommend to the Secretary 
amendments to this subpart. 

§ 1260.116 Dulir* of thr Board. 

The Board shall have the following 
duties: ta) To meet and organize and 
to select from among its members a 
chairman and such other officers as may 
be necessary, to select committees and 
subcommittees of Board members, and 
to adopt such rules for the conduct of 
its business as it may deem advisable. 
The Board also may establish advisory 


committees of persons other than B r.rd 
members; 

(b) To appoint from its members an 
Executive Committee, consisting of not 
less than 7 nor more than 11 members, 
and to delegate to the Committee author¬ 
ity to employ a staff and administer the 
terms and provisions of the subpart un¬ 
der the direction of the Beef Board and 
within the policies determined by the 
Board. The membership of the Executive 
Committee shall be generally representa¬ 
tive of the cattle industry and shall re¬ 
flect, to the extent practicable, the same 
geographic distribution of membership 
as the Beef Board itself; 

<c) To develop and submit to the Sec¬ 
retary plans or projects, together with 
the Board's recommendations with re¬ 
spect to the approval thereof by the 
Secretary; 

<d> To prepare and submit to the Sec¬ 
retary for his approval budgets on a fiscal 
period basis of its anticipated expenses 
and disbursements in the administration 
of this subpart, including probable costs 
of each research, information, advertis¬ 
ing. promotion, and developmental plan 
or project. The Board shall also submit 
informational copies of such budgets to 
the House Committee on Agriculture and 
the Senate Committee on Agriculture and 
Forestry; 

<e> To enter into contracts or agree¬ 
ments, with the approval of the Secre¬ 
tary. with appropriate contracting par¬ 
ties for the development and carrying 
out of the projects and programs of the 
Board as authorized by 1 1260.151. and 
for the payment of the costs thereof with 
funds accruing pursuant to the adminis¬ 
tration of this subpart: Provided , That 
nothing In this subpart shall preclude the 
Board from conducting projects or ac¬ 
tivities on its own to effectuate the intent 
and purposes of the Act. Any such con¬ 
tract or agreement shall also provide 
that such contracting parties shall 
develop and submit to the Board a plan 
or project, together with a budget or 
budgets which shall show the estimated 
cost to be incurred for such plan or 
project, and that any such plan or 
project shall become effective upon ap¬ 
proval by the Secretary. Any such con¬ 
tract or agreement shall also provide 
that the contracting parties shall keep 
accurate records of ail of their activities 
with respect to the contract or agree¬ 
ment and make periodic reports to the 
Board of activities carried out. an ac¬ 
counting for funds received and ex¬ 
pended. and such other reports as the 
Secretary or Board may require: 

(f> To maintain such books and 
records and prepare and submit such 
reports from time to time to the Secre¬ 
tary a s he may prescribe and to make 
appropriate accounting with respect to 
the receipt and disbursement of all funds 
entrusted to it; 

<g> To prepare and make public, at 
least each fiscal period, a report of ac¬ 
tivities carried out and an accounting 
for funds received and expended: 

<h) To cause its books to be audited 
by a public accountant at least once each 
fiscal period and at such other times as 
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the Secretary may request and to submit 
a copy of each such audit to the 
Secretary; 

(l) To give the Secretary the same no¬ 
tice of meetings of the Board as is given 
to members in order that he or his repre¬ 
sentative may attend such meetings; and 

(J) To submit to the Secretary' such 
Information pertaining to this subpart 
as he may request. 

Research. Information, Education, and 
Promotion 

§ 1260.1 SI Ite*carrh, information* cdu- 
ration* and promotion* 

' a * The Beef Board shall In the man¬ 
ner prescribed in I 1260.146 provide for: 
clv The establishment, issuance, ef¬ 
fectuation* and administration of plans 
or projects for advertising, promotion, 
education, producer information, and 
consumer information with respect to 
the use of cattle, beef, and beef products 
and for the disbursement of necessary 
funds for such purposes; 

<2» The establishment and carrying 
on of research, market development 
projects, and studies with respect to the 
production, sale, processing, distribution, 
marketing, or utilisation of cattle, beef, 
and beef products and the creation of 
new products thereof, in accordance with 
section 7<b> of the Act, to the end that 
the production, marketing, and utiliza¬ 
tion of cattle, beef, or beef products may 
be encouraged, expanded, improved, or 
made more efficient and/or acceptable 
and the data collected by such activities 
may be disseminated, and for the dis¬ 
bursement of necessary funds for such 
purposes; and 

(3) The development and expansion of 
foreign markets and uses for cattle, beef, 
or beef products. 

<b> Each program or project author¬ 
ized under paragraph <a> of this section 
.shall be periodically reviewed or evalu¬ 
ated by the Board to insure that each 
such plan or project contributes to an 
effective and coordinated program of re¬ 
search. information, education, and pro¬ 
motion. If it Is found by the Board that 
any such program or project does not 
further the purposes of the Act, then 
the Board shall terminate such program 
or project. 

(ci No reference to a private brand or 
trade name shall be made if the Secre¬ 
tary determines that such reference will 
result in undue discrimination against 
the cattle, beef, or beef products of other 
persons in the United States. No such 
advertising, consumer education, or sales 
promotion program shall make use of 
claims in behalf of cattle, beef, or beef 
products, or statements with respect to 
quality, value, or use of any competing 
product If the Secretary determines 
them to be false or misleading. 

State Beef Councils 
§ 1260.1 jfi Continuity* 

The Beef Board may allocate up to 10 
}>erccnt of net assessments from each 
State for use during the next fiscal year 


by the qualifying State beef council, beef 
board, or other beef promotion entity: 
Provided . That during the first year, the 
Beef Board may estimate the net assess¬ 
ments from each State and upon request 
from such entity provide up to 10 percent 
of estimated net assessments. The 
amount of net assessments from each 
State shall be computed by the Beef 
Board to reflect total assessments in such 
State less a deduction for refunds to pro¬ 
ducers in such State. Any request for 
funds shall be made by a State beef pro¬ 
motion entity which meets the qualifica¬ 
tions specified in ( 1260.167, 

§ 1260.157 Oiiiilificnliou*. 

To qualify for the receipt of funds 
pursuant to $ 1260.156. a State beef 
board, beef council, or other beef promo¬ 
tion entity shall 'a> be organized pur¬ 
suant to legislative authority within the 
State or be organized by State charter, 
(b) have goals and purposes complemen¬ 
tary to the goals and purposes of the 
Act, and <c> demonstrate ability to pro¬ 
vide research, information, education, or 
promotion consistent with the Act and 
this subpart. The request from a State 
beef promotion entity for such funds 
shall show plans or projects and esti¬ 
mated costs of activities for which the 
funds will be used. The contract or agree¬ 
ment for such funds shall provide that 
the State promotion entity shall keep 
accurate records of all activities with 
respect to the contract or agreement and 
make periodic reports to the Board of ac¬ 
tivities carried out, an accounting for 
funds received and expended, and such 
other reports as the Board or the Secre¬ 
tary may require. In no event shall more 
than one ^uch entity qualify within a 
State. If more than one entity applies 
for qualification within a State, the 
Beef-Board shall choose, subject to the 
approval of the Secretary, the one most 
qualified to fulfill the purposes of the 
Act and this subpart. 

Expenses and Assessments 
§ 1260.161 Expense*. 

<a> The Board is authorized to incur 
such expenses as the Secretary finds are 
reasonable and likely to be Incurred by 
the Board for its maintenance and func¬ 
tioning and to enable it to exercise its 
powers and perform Its duties In accord¬ 
ance with the provisions of this subpart. 
Such expenses shall be paid from assess¬ 
ments received pursuant to 9 1260.162 
and other funds available to the Board. 

cb> The Board shall reimburse the 
Secretary, from producer assessments, 
for nil the expenses and expenditures, 
excluding salaries, which the Secretary 
determines were incurred by the Govern¬ 
ment In the preparation of an original 
order and the conduct of the referendum 
considering its approval. 

to The Board shall reimburse the 
Secretary, from producer assessments, 
for administrative costs, including sala¬ 
ries, which the Secretary determines are 
incurred by the Government with respect 
to this subpart. 


§ 1260.162 AMfMincnto. 

ia» Each producer-seller, upon sale 
or transfer of ownership of any cattle, 
except as provided below, shall pay to the 
producer-buyer or slaughterer thereof, 
pursuant to regulations Issued by the 
Board, and such producer-buyer or 
slaughterer shall collect from the pro¬ 
ducer-seller an assessment based on the 
value of the cattle involved in the trans¬ 
action as follows: 

< 1 ) The Beef Board, with the approval 
of the Secretary, shall set the amount of 
assessment, not to exceed five-tenths of 
1 percent of the sale price: 

<2j The assessment rate for the first 
three years shall not exceed three-tenths 
of l percent of the sale price; 

(3> In the event that no sales trans¬ 
action occurs at the point of slaughter or 
other transfer, a fair commercial market 
value shall be attributed to the cattle for 
the purpose of determining the assess¬ 
ment: 

<4> Cattle slaughtered for his own 
home consumption by a producer who 
lias been the sole owner of such cattle 
shall not be subject to assessments pro¬ 
vided In this subpart; 

<5» The Beef Board may provide for 
the adjustment of the value of breeding 
cattle or classes of breeding, cattle, in¬ 
cluding those used in milk production, so 
as not to exceed commercial market 
value, or it may exempt collection of the 
assessment on such cattle until time of 
slaughter; 

<6> Each slaughterer shall remit as¬ 
sessment^! collected to the Beef Board 
at such times and in such manner as 
prescribed by regulations issued by the 
Board, including any assessment's) due 
at time of slaughter on cattle of his own 
production; 

<7> Failure of the slaughterer to col¬ 
lect the assessment's) on each animal 
shall not relieve the slaughterer of his 
obligation to remit the assessment's) to 
the Beef Board as required in this sub¬ 
part; and 

( 81 The Beef Board may collect di¬ 
rectly from any producer any assess¬ 
ment's* that he collected under the pro¬ 
visions of this subpart or otherw f ise due 
which were not passed along in the man¬ 
ner set forth in this subpart due to the 
loss in value of the cattle or due to the 
export of the cattle or due to other 
reasons. 

<b) The Beef Board may accumulate 
a reasonable reserve of approximately 
the average yearly collections to main¬ 
tain continuity of programs and fulfill 
other obligations and expenses, 

§ 1260.163 I’rmliierr rrfuiicK. 

Any producer-seller on whose cattle 
an assessment is made and collected 
from him under the authority of the 
Act shall have the right to remand and 
receive from the Beef Board a refund 
of such assessment upon submission of 
proof satisfactory to the Board that the 
producer-seller paid the assessment for 
which refund is sought. Any such demand 
shall be made by such producer-seller in 
accordance with regulations and on a 
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form prescribed by the Board and ap¬ 
proved by the Secretary. Such demands 
shall be made within <50 days after the 
end of the month in which the transac¬ 
tion occurred upon which said refund Is 
based. Refund shall be made within 00 
days after the submission of proof satis¬ 
factory to the Board that the producer- 
seller paid the assessment for which re¬ 
fund is sought: Provided , That no pro¬ 
ducer shall claim or receive a refund of 
any portion of an assessment which he 
collected from other producers. 

§ 1260.161 Influencing governmental 

action* 

No funds collected by the Board under 
this subpart shall in any manner be 
used for the purpose of Influencing gov¬ 
ernmental policy or action except as 
provided In this subpart. 

Reports, Books, and Records 
§ 1260.171 Report*. 

Each slaughterer subject to this sub¬ 
part shall be required to report to the 
Beef Board periodically such informa¬ 
tion as may be required by regulations 
established by the Board. 

g 1260.172 Book* and records. 

Each slaughterer shall maintain and 
make available for inspection by the 
Beef Board and the Secretary such books 
and records as arc necessary to carry 
out the provisions of this subpart and the 
regulations issued thereunder, Including 
such records as are necessary to verify 
any reports required. Such records shall 
be retained for at least two years beyond 
the marketing year of their applicability. 

§ 1260.173 Confidential treatment. 

All Information obtained from such 
books, records, or reports required to be 
maintained under SI 1260.171 and 1260.- 
172 and all Information obtained by the 
Beef Board pertaining to producer re¬ 
funds made pursuant to $ 1260.163 shall 
be kept confidential by all employees of 
the Beef Board, all employees of the De¬ 
partment of Agriculture, and all officers 
and employees of contracting parties, 
and only such information so furnished 
or acquired as the Secretary deems rele¬ 
vant shall be disclosed by them, and then 
only In a suit or administrative hearing 
brought at the direction, or upon the re¬ 
quest. of the Secretary of Agriculture, or 
to which any officer of the United States 
is a party, and involving this subpart: 
Provided, however. That nothing In this 
subpart shall be deemed to prohibit fa> 
the issuance of general statements based 
upon the reports of the number of per¬ 
sons subject to this subpart or statistical 
data collected therefrom, which state¬ 
ments do not identify the information 
furnished by any person, <b> the publi¬ 
cation of general statements relating to 
refunds made by the Beef Board during 
any specific period, which statements do 
not identify any person to whom re¬ 
funds are made, or <c) the publication 
by direction of the Secretary of the 
name of any person violating this sub¬ 


part, together with a statement of the 
particular provisions violated by such 
person. 

Certification or Organizations 

g 1260.176 Certification of organisa¬ 
tion*. 

«a> Any producer organization within 
a geographic area designated pursuant 
to »$ 1260.136 and 1260.138 may request 
the Secretary to certify its eligibility to 
represent cattle producers to participate 
in nominating members and alternate 
members to represent such geographic 
area on the Beef Board. Such eligibility 
shall be based, in addition to other 
available information, upon a factual 
report submitted by the organization 
which shall contain information deemed 
relevant and specified by the Secretary 
for the making of such determination, 
including but not limited to the 
following: 

<1> Geographic area covered by the 
organization's active membership; 

<2> Nature and size of the organiza¬ 
tion's active membership, proportion of 
total of such active membership ac¬ 
counted for by producers of cattle, and 
the volume of cattle produced by the 
organization's active membership in each 
such State or applicable geographic 
area is ); 

(3) The extent to which the cattle 
producer membership of such organiza¬ 
tion is represented in setting the orga¬ 
nization's policies; 

U> Evidence of stability and perma¬ 
nency of the organization; 

(5) Sources from which the organi¬ 
zation's operating funds arc derived; 

(6) Functions of the organization; and 

<7> The organization's ability and will¬ 
ingness to further the aims and objec¬ 
tives of the Act. 

<b) The primary consideration in de¬ 
termining the eligibility of an organi¬ 
zation 5hall be whether its producer 
membership consists of a substantial 
number of producers who produce a sub¬ 
stantial volume of cattle in the geo¬ 
graphic area subject to the provisions 
of this subpart. 

<c) The Secretary shall certify any 
organization which he finds to be eli¬ 
gible under this section and his deter¬ 
mination shall be final. After the origi¬ 
nal certification of an organization, such 
organization shall request recertification 
at any time it wishes to nominate a mem¬ 
ber to the Board and the Secretary may 
require recertification at any time. 

§ 1260.181 Patent*. copyright*. Inden¬ 
tion*, and publication*. 

Any patents, copyrights, inventions or 
publications developed through the use 
of funds collected under the provisions 
of this subpart shall be the property of 
the Beef Board, and shall, along with 
any rents, royalties, residual payments, 
or other income from the rental, sale, 
leasing, franchising, or other uses of 
such patents, copyrights, inventions, or 
publications, inure to the benefit of the 
cattle industry. Upon termination of 


this subpart. I 1260.183 applies to de¬ 
termine disposition of all such property. 

§ 1260.182 Su»pcnftk>n and termination. 

(a) The Secretary shall, whenever he 
finds that this subpart or any provision 
thereof obstructs or does not tend to 
effectuate the declared policy of the Act, 
terminate or suspend the operation of 
this subpart or such provision. 

<b> The Secretary may conduct a 
referendum at any time, and shall hold 
a referendum on request of 10 percent 
or more of the number of cattle produc¬ 
ers voting in the referendum approving 
this subpart, to determine whether cattle 
producers favor the termination or sus¬ 
pension of this subpart, and the Secre¬ 
tary shall suspend or terminate such 
subpart 6 months after he determines 
that its suspension or termination is 
approved or favored by a majority of the 
producers of cattle voting in such refer¬ 
endum who. during a representative 
period determined by the Secretary, have 
been engaged In the production of cattle 
and who produced more than 50 percent 
of the volume of the cattle produced by 
the cattle producers voting in the refer¬ 
endum. 

§ 1260.183 I’rorwtliug* after l«rn»i tui¬ 
tion. 

ia> Upon termination of this subpart. 
the Beef Board shall recommend not 
more than five of its members to the 
Secretary to serve as trustees, for the 
purpose of liquidating the affairs of the 
Beef Board. Such persons, upon designa¬ 
tion by the Secretary, shall become 
trustees of all of the funds and property 
then in the possession or under control 
of the Board, including claims for any 
funds unpaid or property not delivered 
or any other claim existing at the time 
of such termination. 

(b) The said trustees shall: (1) con¬ 
tinue in such capacity until discharged 
by the Secretary; (2) carry out the ob¬ 
ligations of the Beef Board under any 
contracts or agreements entered into by 
it pursuant to 5 1260.146*0; (3) from 
time to time account for all receipts and 
disbursements and deliver all property 
on hand, together with.all books and 
records of the Board and of the trustees, 
to such person as the Secretary may 
direct; and (4) upon the direction of 
the Secretary, execute such assignments 
or other instruments necessary or ap¬ 
propriate to vest in such person full title 
and right to all of the Tunds, property, 
and claims vested in the Board or the 
trustees pursuant to this subpart. 

(c) Any person to whom funds, 
property, or claims have been trans¬ 
ferred or delivered pursuant to this sub¬ 
part shall be subject to the same obli¬ 
gations imposed upon the trustees. 

(d) Any residual funds or property not 
required to defray the necessary ex¬ 
penses of liquidation sliall be turned 
over to the Secretary to be utilized, to 
the extent practicable. In the interest of 
continuing one or more of the beef re¬ 
search or information programs hitherto 
authorized. 
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§ 1260.18! Effrrl of termination or 
amendment. 

Unless otherwise expressly provided 
by the Secretary, the termination of this 
subpart or of any regulation issued pur¬ 
suant thereto, or the issuance of any 
amendment to either thereof, shall not: 

(a) Affect or waive any right, duty, 
obligation, or liability which shall have 
arisen or which may thereafter arise in 
connection with any provision of tills 
subport or any regulation issued there¬ 
under: 

<b> Release or extinguish any violation 
of this subpart or any regulation issued 
thereunder; or 

<c> Afreet or impair any right or reme¬ 
dies of the United States, or of any per¬ 
son. with respect to any such violation 

§ 1260.185 Amendments* 

Amendments to this subpart may be 
proposed, from time to time, by the 
Board or by an organization certified 
pursuant to Section 15 of the Act. or by 
any interested person affected by the 
provisions of the Act, including the 
Secretary. 

§ 1260.186 PcrMinnl liability. 

No member, alternate member, or em¬ 
ployee of the Beef Board shall be held 
personally responsible, either individual¬ 
ly or jointly with others, in any way 
whatsoever to any person for errors in 
judgment, mistakes, or other acts, either 
of commission or omission, of such mem¬ 
ber. alternate, or employee except for 
acts of dishonesty or willful misconduct. 

§ 1260.187 Separability. 

If any provision of this subpart is de¬ 
clared invalid or the applicability there¬ 
of to any person or circumstances is 
held invalid, the validity of the remain¬ 
der of this subpart or the applicability 
thereof to other persons or circum¬ 
stances shall not be affected thereby. 

Single copies of this notice of recom¬ 
mended decision may be obtained from 
the Hearing Clerk. Room 112-A. Admin¬ 
istration Building, United States De¬ 
partment of Agriculture. Washington, 
D.C. 20250. or may be there inspected. 

Signed at Washington. D.C.. on Janu¬ 
ary 18. 1977. 

Donald E. Wilkinson, 

Administrator. 

|FR Doc 77-2240 Filed 1-24-77:8:45 am| 


Rural Electrification Administration 
[ 7 CFR Part 1701 ] 

RURAL TELEPHONE PROGRAM 

Purchasing and Installing Central Office 
Equipment 

Notice is hereby given that, pursuant 
to the Rural Electrification Act. as 
amended <7 USC 901 et seq ), including 
the amendment thereUT^nacted by Pub. 
L 93-32, REA proposes to revise REA 
Bulletin 384-1 (Telephone). Purchasing 
and Installing Central Office Equipment. 
The proposed revised bulletin modifies 
the procedures whereby an REA Tele¬ 
phone Borrower may purchase central 


office equipment. On issuance of REA 
Bulletin 384-1, revised January 1977, Ap¬ 
pendix A to Part 1701 will be modified 
accordingly. 

Persons interested in the proposed re¬ 
vision may submit written data, views or 
comments to the Director. Telephone 
Operations and Standards Division, 
Rural Electrification Administration. 
Room 1355, South Building. U.S. Depart¬ 
ment of Agriculture. Washington, D.C. 
20250. on or before February 24, 1977. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection at the Office of the Di¬ 
rector. Telephone Operations and Stand¬ 
ards Division, during regular business 
hours. 

The text of the proposed revision is as 
follows: 

REA BinxrnN 384-1 

Subject. Purchasing and Installing Cen¬ 
tral Office Equipment: 

I. Purpose. To set forth the methods and 
procedures to be employed by borrowers In 
purchasing and Installing the following cen¬ 
tral office equipment with REA loan funds: 

A Dial Central Office Equipment 

B Automatic Toll Ticketing Equipment 

C. Automatic Number Identification 
Equipment. 

D. Toll Office Equipment 

E. Private Automatic Branch Exchange 
< PABX > Equipment. 1 

F. Miscellaneous Equipment (Traffic Re¬ 
cording, Loop Treatment. Remote Alarm 
Reporting. Etc.). 1 

II. General. A. Materials and equipment 
must meet the standards and general specifi¬ 
cations approved by REA Materials and 
equipment included In REA Bulletin 344-2. 
“List of Materials Acceptable for Use on Tele¬ 
phone Systems of REA Borrowers/’ have been 
accepted as meeting thee* requirements. If 
the equipment being considered Is not In¬ 
cluded In the “List of Materials" but has been 
generally approved for field trial installations, 
the borrower must In each Instance obtain 
field trial approval from REA prior to enter¬ 
ing into any agreement with a supplier. 

B Only new equipment shall be purchased 
unless otherwise approved by REA in specific 
cases. 

C. Ail purchases or material* and equip¬ 
ment are subject to the “Buy American" pro¬ 
vision. See REA Bulletin 344-3. 

D. Appendix A is attached and provides an 
abbreviated summary of the procedures cov¬ 
ered In detail In this bulletin. 

HI Contract Documents. REA Bulletin 
384-3, “Central Office Equipment Contracts 
and Specifications,’* lists the contracts and 
specifications which are currently available 
as well as the source of supply for these docu¬ 
ments. Two typos of contracts are available 
for the purchase of central office equipment. 

A, REA Form 526 provides for the furnish¬ 
ing, delivery, and Installation of the equip¬ 
ment and consists of the following: 

1 . Notice and Instructions to Bidders 

2 . Proposal and Acceptance. 

3. Form of Contractor’s Bond. 

4. Specifications: 

a. Central Office Dial Equipment i Direct 
Acting): 

(1 ) REA Form 658a. General Specifications. 


‘The procedure aet forth lu this bulletin 
for the purchase of equipment covered In E 
and P above shall be used only when this 
equipment Is being purchased under con¬ 
tract terms. Usually this type of equipment 
will be purchased on a purchase order basis 
as explained in Bulletin 344-1. 

• Supersedes March 24. 1968. Issue. 


(2) REA Form 668b, Installation. 

(3) REA Form 668c, Detailed Central Office 
Requirements (one required for each central 
office location). 

(4) REA Form 810, Central Office Equip¬ 
ment Engineering Information. 

b. Central Office Dial Equipment (Common 
Control): 

(1) REA Form 524a, General Specifications. 

(2) REA Form 524b, Installation. 

(3) REA Form 524c, Detailed Common 
Control Central Office Equipment Require¬ 
ments (one required for each central office 
location). 

(4) REA Form 524d. Detailed Common Con¬ 
trol Central Office Equipment Requirements 
(Information supplied by Bidder). 

(6) REA Form 810. Central Office Equip¬ 
ment Engineering Information. 

c. Toll Office Equipment—When toll board 
equipment Is required, the following speci¬ 
fications shall be attached to and made a 
part of the contract: 

(1) REA Form 642a, General Specifications. 

(2) REA Form 542b. Installation. 

(3) REA Form 542c. Detailed Toll Office 
Equipment Requirements. 

d Direct Distance Dialing Equipment- 
When direct distance dialing (automatic toll 
ticketing) equipment Is required, the follow¬ 
ing specifications shall be attached to and 
made a part of the contract: 

(1) REA Form 538a. General Specifications. 

(2) REA Form 538b. Installation. 

(3) REA FOrm 538c. Detailed Direct Dis¬ 
tance Dialing Equipment Requirements 

(4) REA Form 538d. Detailed Direct Dis¬ 
tance Dialing Equipment Requirements (In¬ 
formation supplied by Bidder). 

e Automatic Number Identification Bqulp- 
ment-CAMA—When CAMA-ANI" equipment 
Is required, the following specifications shall 
be attached to and made a part of the con¬ 
tract: 

(1 1 REA Form 537a. General Specifications 

(2) REA Form 637b. Installation. 

(3) REA Form 537c, Detailed AN1 Equip¬ 
ment Requirements. 

(4) REA Form 810. Central Office Equip¬ 
ment Engineering Information 

f. Private Automatic Branch Exchange 
Equipment—PABX—When PABX equip¬ 
ment is required, the following specifications 
shall be attached to and made a part of the 
contract: 

(1) REA Form 528a. General Specifica¬ 
tions 

(2) REA Form 528b. Installation. 

(31 REA FOrm 528c, Detailed PABX Equip¬ 
ment Requirements. 

(4) REA Form 528d. PABX 8peclal Fea¬ 
tures. 

(6) REA Form 528*. Detailed PABX Equip¬ 
ment Requirements (Information supplied 
by Bidderf. 

g Miscellaneous Equipment—When mis¬ 
cellaneous equipment such as traffic record¬ 
ing equipment, loop treatment equipment, 
remote alarm reporting equipment, etc., is 
to be purchased with loan funds, the fol¬ 
lowing shall be attached to and made part 
of the contract: 

(1) A functional specification describing 
the requirements for the particular applica¬ 
tion. 

(2) The supplier’s technical proposal in¬ 
cluding a list of materials. 

B REA Form 545 provides for the furnish¬ 
ing and delivery of the equipment and is 
used when the Installation is to be made 
by other than the supplier. It consists of 
the following: 

1 Notice and Instruction to Bidders. 

2. Proposal and- Acceptance. 

3. Specifications: Same as listed under “A’\ 
shove, except part “b*\ Installation, will not 
be used. 

C. REA Form 238. “Constructton Equip- 
ment Contract Amendment/* should be used 


FEDERAL REGISTER, VOL- 42, NO 16—TUESDAY. JANUART 25, 1977 








4190 


PROPOSED RULES 


when an amendment to cither Form 525 or 
Farm 545 Is required. 

IV. Purchasing Central Office Equipment. A. 
Central office equipment (direct acting or 
common control) may be purohasod by the 
competitive bid procedure or by negotiation, 
at the borrower s option. The procedure as 
set forth below In V.A (Competitive) or V.B 
(Negotiation) shall be followed, depending 
upon the method selected. In either case, 
prior to requesting proposals from suppliers. 
REA must be notified of the method of pro¬ 
curement and approval of the plans and 
specifications must be obtained from REA. If 
the competitive bid method la followed, ne¬ 
gotiations after the bid opening will not be 
permitted. When common control equip¬ 
ment la to be purchased by competitive bid¬ 
ding it la recommended that a two-step pro¬ 
cedure similar to that set forth In paragraph 

V. A.4 be used. 

B When a borrower oouaidera foreign 
equipment under either plan, selection of 
the foreign equipment may be made only if 
it meets the “Buy American- requlremcnta 
It will be necessary In those Instances to ob¬ 
tain two or more domestic proposals for com¬ 
parable equipment for the purpose of mak¬ 
ing a “Buy American** comparison. An ex¬ 
ception to this would be the case where a 
domestically equivalent product la not avail¬ 
able. (See REA Bulletin 344 3). 

V. Procedure. A. Competitive Bidding: 

t. After approval by REA of the specifica¬ 
tion* and equipment requirements, the 
Owner, or its engineer, send* out two copies 
of the “Notice and Instruction* to Bidders" 
accompanied by two complete copies of the 
proposal and specifications to each supplier. 
The documents for this purpose are prepared 
by the Owner** engineer. The “Notice and 
Instructions to Bidders*' is dated at the time 
it la signed and sent out. No less than three 
Bidders capable of preparing a responsive 
bid will be Invited to bid. 

2. The Bidder prepare* It* proposal enter¬ 
ing the required information thereon and 
sign* and dates same. One copy of the com¬ 
pleted proposal la sent to the borrower and 
one copy U retained by the Bidder for Its 
record. 

3. The proposals of the Bidders, on the 
date of hid opening, are reviewed by the 
Owner and It* engineer. Prior REA approval 
of the award of the contract is not required 
where the contract la awarded under the 
following conditions: 

a. Award Is made to the lowest responsive 
Bidder, and 

to. A minimum of three bids are received, 
and 

c. The amount of the bid Is not in excess 
of the amount established In the loan budget 
for central office equipment, and 

d. The bid contains no Irregularities ex¬ 
cept minor ones which may be waived by the 
Owner. 

In such cane*, the Owner s engineer U to 
immediately send to REA a tabulation Of the 
hid results for all Bidders by exchanges, the 
recommendation of the engineer, and a state¬ 
ment of the Owner (in case of a cooperative, 
the statement should be In the form of a 
hoard resolution) concerning the award of 
the contract. Prior receipt of this informa¬ 
tion by REA will allow prompt approval of 
the executed copies of the contract when 
they are received. 

Prior REA approval of the award of a con¬ 
tract Is required where conditions (a) to 
(d). above, have not been met. In such case®, 
the results of the bid opening, the recom¬ 
mendation of the Owner's engineer and a 
statement from the Owner (In case of a 
cooperative, the statement should be in the 
form of a board resolution) recommending 
the award of the contract are to be sent to 
REA for review and approval. 


4. Procurement of common control equip¬ 
ment may be by a “Two-Step Competitive 
Bid** la which case: 

a. The notice and instruction* to Bidders 
must set forth the method of evaluating bid* 
and must require the submission of equip¬ 
ment lists and traffic calculations with the 
bids. 

b. Standard REA Contract Forms 525 or 
545, as appropriate, shall be used, except 
that the ''Notice and Instructions to Bid¬ 
ders’* shall state that prior to the bid open¬ 
ing a technical evaluation will be conducted 
with each supplier to resolve any questions 
related to the technical proposal submitted 
by the supplier. The suppliers’ technical 
proposals should be requested for presenta¬ 
tion 30 days In advance of the bid opening 
to enable sufficient time to make the tech¬ 
nical evaluation. 

c. A sufficient number of firms (at least 
three) shall be invited to bid to assure ade¬ 
quate competition, A list of the firms in¬ 
vited to bid shall be sent to REA well In 
advance of the bid opening date. 

d. Suppliers' technical proposal* received 
by the Owner should be considered by rep¬ 
resentatives from the board of directors of 
the borrower, the manager, and the bor¬ 
rower's engineer. The RKA field engineer 
may attend these evaluations as an observer 
where requested by the borrower. 

e. Upon completion of technical discus¬ 
sions, sealed bids will be solicited from 
those Bidders whose technical proposals 
were found to meet the plans and specifica¬ 
tion requirements When bids are solicited 
from less than three Bidders capable of 
making a responsive bid, prior REA ap¬ 
proval must toe obtained. The award will 
then be made to the low Bidder, 

5. When the successful Bidder has been 
determined, and approved by REA. if neces¬ 
sary. the Owner's engineer then prepares 
two counterpart copies of the proposal and 
specifications and has the Owner sign and 
date the acceptance in the original and two 
counterpart coplea. 

6. The engineer then sends the three copies 
of the contract to the Bidder. The Bidder ex¬ 
ecutes the two counterpart copies using the 
same date as the original proposal. When 
the contract Includes Installation of the 
equipment by the Bidder, the Bidder also has 
the three copies of the Contractor's Bond, 
page* 9 and 10, REA Form 525. completely 
executed. The date of the contract to be 
Inserted In the bond on page 0 is the date 
of acceptance of the proposal a* shown on 
page 8. The bond 1* dated on page 10. which 
date should always be subsequent to the 
date of the contract, (The signature of a 
resident agent of the surety ts required In 
some *t*idles ) 

7. The Bidder then sends the three com¬ 
plete contracts to the Owner's engineer for 
final review and submission to REA for ap¬ 
proval. 

8. Upon approval of the contract by REA, 
notice 1* given to the Bidder. Owner, and the 
Owner’s engineer and two coplea of the con¬ 
tract are returned to the Owner. One copy Is 
then sent by the Owner to the Bidder. 

B. Negotiation. 1. Quotations from at least 
three suppliers shall be secured. If three can¬ 
not be secured, waiver of this requirement 
must be obtained from REA. The “three pro¬ 
posal" requirement would not apply when 
negotiating for an office of the same type as 
an existing one In the borrower's system. The 
suppliers should be advised that the award 
may be based upon factors other than low 
price. REA approval will be conditioned upon 
the borrower obtaining prices tn line with 
current competitive prices. 

2. The Bidders prepare their proposals, en¬ 
tering the required information thereon and 
sign and date same. One copy of the com¬ 
pleted proposal Is to he aent to the borrower 


and one copy retained by each Bidder for It* 
record. Technical presentations and subse¬ 
quent evaluations similar to those outlined 
under V.A.4,d should be made. The “two- 
step" procedure la not necessary If the nego¬ 
tiation Is for an additional office of the tame 
type as an exiting one In the borrower i 
system. 

3. When a quotation la accepted by the 
Owner, the Owner's engineer .tends to REA 
the quotation accepted, a tabulation of the 
other quotations received, the engineer's rec¬ 
ommendation to the Owner, and a statement 
of the Owner (In case of a cooperative, the 
statement should be In the form of a board 
resolution) concerning the acceptance of the 
proposal. The engineer's recommendation 
should include complete justification for tile 
selection made. 

4. Following approval by RKA of the Own¬ 
er's selection, the Owner's engineer then 
prepares two counterpart copies of the pro¬ 
posal and specifications, and has the Owner 
sign and date the acceptance In the original 
and two counterpart copies. 

5. The engineer then sends the three cop¬ 
ies of tho contract to the Bidder. The Bidder 
executes the two counterpart copiers using the 
same date ss the original proposal. When the 
contract includes installation of the equip¬ 
ment by the Bidder, the Bidder also has the 
three copies of the Contractor's Bond, pages 9 
and 10, REA Form 525, completely executed. 
The date of the contract to be Inserted In the 
bond on page 9 Is the date of acceptance of 
the proposal a* shown on pare 8. The bond Is 
dated on page 10. which date should always 
he subsequent to the date of the contract. 
(The signature of a resident agent of the sur¬ 
ety la required In some rtvte* * 

6. The Bidder then sends the three com¬ 
plete contract* to the Owners engineer for 
final review and submission to REA for ap¬ 
proval. 

7. Upon approval of the contract by REA. 

notice I* given to the Bidder. Owner, and 
Owner's engineer and two copies of the con¬ 
tract are returned to the One copy Is 

then sent by the Owner to the Bidder. 

C. Contract Amendments: The borrower’s 
engineer should prepare equipment contract 
amendment* on REA Form 238. “Construc¬ 
tion or Equipment Contract Amendment*,’’: 

1. As soon as It ha® been determined that 
a change in the specifications Is necessary or 
desirable which increases the contract price 
by more than $2500, or 

2. Whenover a substantial change In the 
design or type of materials to be used in 
the installation under the contract Is pro¬ 
posed. whether or not tho contract price is 
changed. 

Prior REA approval of such amendments 
Is required before any such changes are Ini¬ 
tiated. Whenever a change ha* been made 
In the specifications which did not require 
prior REA approval under condition* “l" or 
**2“ above, a final contract amendment ahftlt 
be prepared and submitted to REA with the 
final document*. When an amendment by 
itself or together with preceding amend¬ 
ment* increases tho initial contract price by 
an amount which exceeds 20 percent of the 
Initial contract price, an extension to the 
bond covering the amount of the Increase 
shall be executed (see REA Bulletin 381-9). 

D. Addition*: Where additions to existing 
central office equipment installation* are 
required: 

1. When It is determined what additional 
equipment is required, a quotation 1* re¬ 
quested from the supplier. Thu request 
should be based on the original Installation 
specifications Tho General Specifications 
(558a, 524a. 528a. 542a. 538a or 637a) should 
not be used when purchasing addition* 

2, The borrower prepares s proposal con¬ 
taining an outline of the proposed use of 
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the equipment, the quotation from the sup¬ 
plier and an estimate of the installation coat, 
and submit* to the RCA field engineer for 
approval. The field engineer will either ap¬ 
prove or forward It to the Chief. Area Engi¬ 
neering Branch, for approval. 

3. After approval of the quotation, the pur¬ 
chase may be made by using either the 
standard form contract. Form 535 (or 545. 
not installed), or a purchase order. 

4 If the purchase Is to be made by con¬ 
tract, three executed copies of the contract 
with attachments are to be submitted to the 
Chief. Area Engineering Branch. If satisfac¬ 
tory. REA will approve the contract and re¬ 
turn twocoplea to the borrower. 


5. If the purchase Is to be made by pur¬ 
chase order, the executed purchase order with 
attachments Is issued to the supplier. Copies 
of the purchase orders are not to be sent 
to REA (see REA Bulletin 344-1). 

This REA bulletin supersedes REA 
Bulletin 384-1, dated March 24.1958, and 
alt other material in conflict with Its pro¬ 
visions. 


FEDERAL ENERGY . 
ADMINISTRATION 
[10 CFR Part 212] 

PRODUCTION AND SALE OF "IMPUTED 

STRIPPER WELL CRUDE OIL" FROM 

UNITIZED PROPERTIES 

Proposed Rulemaking and Public Hearing 

The Federal Energy Administration 
C'F’EA") hereby gives notice of a pro¬ 
posed rulemaking and public hearing to 
consider a proposal to amend 10 CFR 
212.75 so as to compute volumes of "im¬ 
puted stripper well crude oil" produced 
and sold from unitized properties on a 
percentage basis. Currently. I 212.75 pro¬ 
vides for such computations to be made 
on the basis of absolute production and 
sale volumes. 

Section 212.75 currently provides that 
with respect to any unitized property 
which is comprised of oue or more previ¬ 
ously qualified stripper well properties 
and for which the producer has estab¬ 
lished a unit base production control 
level, the producer may sell each month 
a number of barrels of "Imputed stripper 
well crude oil" at prices which are ex¬ 
empt from the provisions of Subpart D. 
"Imputed stripper well crude oil" is cur¬ 
rently defined as: 

A number of barrels of crude oil equal to 
the total number barrels of crude oil pro¬ 
duced during the 12-month period immedi¬ 
ately preceding the establluhment of a unit 
base production control level for the unitized 
property from all stripper well properties 
that constitute the unitized property, divided 
by 13 • • •. 

On October 29. 1976. in connection 
with.the adoption in final form (effective 
September 1. 1976) of the stripper well 
property exemption mandated by the En¬ 
ergy Conservation and Production Act 
(Pub. L. 94-385). FEA indicated its in¬ 
tention to Initiate a rulemaking proceed¬ 
ing to consider modifying the definition 
of "imputed stripper well crude oil" to be 
based upon a percentage of the unitized 
production rather than upon a fixed 
number of barrels. (Comments received 
in connection with the rulemaking pro¬ 
ceeding tix implement the stripper well 
property exemption urged that stripper 
well property operators might be deterred 
from participating In a unitization unless 
any Increased production attributable to 
the stripper well property is afforded ex¬ 
empt status.) 

FEA's preliminary' consideration of this 
concern leads to the conclusion that 
there may be instances in which certain 
operators of stripper well properties 
might be discouraged from participating 
in a unitized project. For example, if a 
stripper well property is so strategically 
located with reference to the underlying 
reservoir that the operator will benefit 
from any enhanced recovery operation 
regardless whether the stripper will prop¬ 
erty actually participate* in the unitiza¬ 
tion, the operator might be encouraged 


Dated: January 13. 1977. 

C. R. Ballard. 

Assistant 

Administrator — Telephone. 

Bulletin 3&4-1 

APPENDIX A 

SCMOHY OF PROCEDURES FOR PURCHASING COMMON C0NTH0L EQUIPMENT 1 



‘Procedure is identical for direct acting e^uipaent. except tho two-step 
process does not apply. 

(FR Doc.77-1967 Filed 1-24*77;8:45 am] 
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not to participate in the unitization be¬ 
cause a] 1 increased production from his 
property would qualify as exempt. If the 
property were to participate in the proj¬ 
ect, on the other hand, any increased 
production attributable to the stripper 
well property would qualify under pres¬ 
ent regulations, at best for treatment 
only as upper tier crude oil. 

Accordingly. FEA solicits comments 
addressed to the need for and feasibility 
of a unitized property rule which would 
permit a percentage of increased produc¬ 
tion from the unit to be sold at exempt 
prices. Such a percentage might be equal 
to the percentage of stripper well prop¬ 
erty production to total production from 
participating leases over the 12-month 
period immediately preceding the estab¬ 
lishment of a unitized BPCL. However. 
FEA will consider any reasonable alter¬ 
native approach that might be suggested 
in the comments. 

Writt rN Comment Procedures 

Interested persons are invited to par¬ 
ticipate in this rulemaking by submitting 
data, view's or arguments with respect to 
the proposals set forth in this notice to 
Executive Communications. Room 3309. 
Federal Energy Administration. Box KD, 
Washington. D.C. 20461. 

Comments should be identified on the 
outside envelope and on documents sub¬ 
mitted to FEA Executive Communica¬ 
tions with the designation “Production 
and Sale of ‘Imputed Stripper Well Crude 
Oil’ From Unitized Properties.” Fifteen 
copies should be submitted. All comments 
received by Thursday, February 10, 1977, 
before 4:30 p.m.. will be considered by 
the Federal Energy Administration before 
final action Is taken on the proposed 
amendment. 

Any information or data considered 
by the person furnishing it to be con¬ 
fidential must be so identified and sub¬ 
mitted in writing, one copy only. The 
FEA reserves the right to determine the 
confidential status of the information or 
data and to treat it according to its de¬ 
termination. 

Hearing Procedures 

The public healing in this proceeding 
will be held at 9:30 am., on Friday, Feb¬ 
ruary 11. 1977, and will be continued, if 
necessary, on Monday, February 14.1977, 
in Room 2105, 2000 M Street, NW., Wash¬ 
ington, D.C. 20461, in order to receive 
comments from interested persons on the 
matters set forth herein. 

Any person who has an interest in the 
proposed amendment issued today, or 
who is a representative of a group or 
class of persons that has an interest in 
today s proposed amendment, may make 
a written request for an opportunity 
to make oral presentation. Such a re¬ 
quest should be directed to Executive 
Communications, FEA, and must be re¬ 
ceived before 4:30 pm., on Wednesday. 
January 28, 1977. Such a request may 
be hand delivered to Room 3309. Fed¬ 
eral Building. 12th and Pennsylvania 
Avenue, N.W., Washington. D.C.. be¬ 
tween the hours of 8:00 am. and 4:30 
p.m., Monday through Friday. The per¬ 


son making the request should be pre¬ 
pared to describe the interest concerned, 
If appropriate, to state why he is a 
proper representative of a group or class 
of persons that has such an Interest, and 
to give concise summary of the pro¬ 
posed oral presentation and a phone 
number where he may be contacted 
through Thursday. February 10, 1977. 
Each person selected to be heard will 
be so notified by the PEA before 4:30 
pm.. Friday, January 28. 1977 and must 
submit 100 copies of his statement to 
Regulations Management, FEA, Room 
2214, 2000 M Street. N.W., Washington. 
DC. 20461. oefore 4:30 pm.. Thursday, 
February 10,1977. 

The FEA reserves the right to select 
the persona to be heard at these hear¬ 
ings, to schedule their respective pres¬ 
entations. and to establish the proce¬ 
dures governing the conduct of the hear¬ 
ings. The length of each presentation 
may be limited, based on the number 
of persons requesting to be heard. 

An FEA official will be designated to 
preside at the hearings. These will not be 
judicial or evidentiary-type hearings. 
Questions may be asked only by those 
conducting the hearings, and there will 
be no cross-examination of persons pre¬ 
senting statements. Any decision made 
by the FEA with respect to the subject 
matter of the hearings will be based on 
all information available to the FEA. At 
the conclusion of all Initial oral state¬ 
ments, each person who has made an 
oral statement will be given the oppor¬ 
tunity. if he so desires, to make a re¬ 
buttal statement. The rebuttal state¬ 
ments will be given in the order in which 
the initial statements were made and 
will be subject to time limitations. 

Any interested person may submit 
questions to be asked of any person mak¬ 
ing a statement at the hearings, to Exec¬ 
utive Communications. FEA, before 4:30 
pm.. Thursday. February 10. 1977. Any 
person who wishes to ask n question at 
the hearings may submit the question, 
in writing, to the presiding officer. The 
FEA or the presiding officer, If the ques¬ 
tion is submitted at the hearings, will 
determine whether the question is rele¬ 
vant, and whether the time limitations 
permit it to be presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearings w'ill be 
made and the entire record of the hear¬ 
ings, including the transcript, will be 
retained by the FEA and made available 
for inspection at the Freedom of Infor¬ 
mation Office. Room 2107, Federal Build¬ 
ing, 12tli and Pennsylvania Avenue, NW.. 
Washington, D.C., between the hours of 
8:00 am. and 4:30 p.m.. Monday through 
Friday. Any person may purchase a copy 
of the transcript from the reporter. 

As required by section 7<c) (2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this notice 
has been submitted to the Administrator 
of the Environmental Protection Agency 
for his comments concerning the impact 
of tills proposal on the quality of the 


environment. The Administrator had no 
comments. 

This proposal had been reviewed in ac¬ 
cordance with Executive Order 11821. is¬ 
sued November 24. 1974. and has been 
determined not to be of a nature that 
requires an evaluation of its inflationary' 
Impact pursuant to Executive Order 
11821. 

(Emergency Petroleum Allocation Act of 
1973, Pub. L OS-159, as amended. Pub. L. OS- 
511. Pub. L. 04-99. Pub. L. 04-133. Pub. L. 
84-163, and Pub. L. 04-385: Federal Energy 
Administration Act of 1074. Pub. L. 93-275, an 
amended. Pub. L. 04-385: Energy Policy and 
Conservation Act. Pub. L. 04-103, as amended. 
Pub. L. 04-385; E O. 11780, 38 TO 23185.) 

In consideration of the foregoing, Part 
212 of Chapter II of TiUe 10 of the Code 
of Federal Regulations is proposed to be 
amended as set forth above. 

Issued in Washington, D C., January 
19. 1977. 

David G. Wilson, 

Acting General Counsel, 
Federal Energy Administration. 

(TO Doc.77-2287 Piled 1-19-77:2:48 pm) 


DEPARTMENT OF LABOR 

Assistant Secretary of Labor-Management 

Relations, Office of Labor-Management 

Relations Services 

[ 29 CFR Part 215 ] 

URBAN MASS TRANSPORTATION ACT 
OF 1964 

Proposed Guidelines 

Correction 

In FR Doc. 77-1617 appearing at page 
3319 of the issue for Tuesday, January' 
18.1977; 

1. In the fifth and sixth lines of the 
first paragraph, "states other than local 
public bodies" should read "states or 
other local public bodies"; 

2. In the middle of the third column, 
page 3320, the section heading reading 
8 215.66 Recertifications based on ex¬ 
isting agreements " should read "8 215.6 
Recertifications based on existing agree¬ 
ments". 


DEPARTMENT OF THE INTERIOR 
Geological Survey 
[30 CFR Part 211} 

COAL MINING OPERATION REGULATIONS: 

REQUIREMENTS OF A MINING PLAN 

FOR UNDERGROUND OPERATIONS 

Proposed Rulemaking 

On May 17. 1976. the Department of 
the Interior adopted regulations to gov¬ 
ern the management and operation of 
federal cool leases. 41 FR 20252. The 
regulations that were published on that 
day contain the requirements for a min¬ 
ing plan for federal cool lessees. 30 CFR 
8 211.10. The requirements of those regu¬ 
lations were drafted with specific con¬ 
sideration for operations that would use 
surface mining to remove the coal re¬ 
sources. and contain extensive data-col - 
lecting and other requirements that arc 
extremely appropriate to surface mines. 
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The regulations also apply to under¬ 
ground mines. The Department has now 
received several applications for ap¬ 
proval of mining plans for operations 
that will be conducted by underground 
mining. The Department’s experience 
with these plans has demonstrated that 
many of the requirements of 30 CFR 
211.10 are unnecessary to accomplish 
the purposes of the Department’s regula¬ 
tions: development of the nation's coal 
resources In an environmentally ac¬ 
ceptable manner. To relieve the problem 
of requiring irrelevant information from 
operators who will be conducting under¬ 
ground operations, the Department is 
now proposing that the mine plan re¬ 
quirements be amended to reflect the De¬ 
partment's different information needs 
on underground operations and surface 
operations. 

Comments on this proposed change 
should be sent tn writing to the Director. 
Geological Survey, the National Center. 
Heston. Virginia 22092. Comments should 
be sent to that address by March 1,1977. 
The Department will consider all com¬ 
ments received by that date, and will 
consider all comments received after that 
date to the extent that is possible. 

It is proposed that 30 CFR f 211.10(a) 
(1 > be amended by adding after the last 
word of the fifth sentence the following: 

§ 211.10 Exploration and mining plan*. 

(a)(1) • • • and shall include all of 
the information set forth in paragraph 
(c) of this section for surface mines and 
all such information relevant to the sur¬ 
face and subsurface impacts of under¬ 
ground or deep mines. • • • 

• • • t i 

Thomas S Kleppe, 

Secretary, 

Department of the Interior. 

January 19. 1977. 

f FR Doc. 77-2259 Piled 1-24-77:8:45 a m.| 


[30 CFR Part 211] 

COAL MINING OPERATIONS 
REGULATIONS 

Adoption of the Cooperative Agreement 
With North Dakota for Enforcement and 
Administration of Surface Coal Mine 
Reclamation Standards 

On May 17. 1976. the Department of 
the Interior adopted new regulations to 
govern the management of federally- 
owned coal resources. 41 F.R 20252 
(1976). These regulations authorize the 
Department to enter Into Cooperative 
Agreements with States in which federal 
coal leases have been or will be issued 
for the purpose of avoiding duality in 
the administration and enforcement of 
surface coal mining reclamation opera¬ 
tions. 30 C.F.R. 211.75. 

On October 12. 1976, the Secretary 
issued a Policy Statement to clarify the 
intent and meaning of the May 1976 reg¬ 
ulations. In a letter to the Governor of 
North Dakota, the Secretary stated: "I 
want you to know that I fully accept the 


premise that State reclamation laws and 
regulations can apply to the Federal 
lands • • • rand) • • • In a further 
effort to ensure cooperation and avoid 
duplication, we desire to enter into co¬ 
operative agreements with the respective 
States for the administration and en¬ 
forcement of regulations on Federal 
lands." 

The Secretary and the Governor of 
North Dakota have completed the nego¬ 
tiation of a Coope rativ e Agreement as 
authorized by 30 CFR 211.75(b). The 
Agreement provides that the State of 
North Dakota will be the principal en¬ 
tity responsible for the administration 
and enforcement of surface coal mine 
reclamation operations on federal coal 
leases in North Dakota. 

The Department of the Interior’s sur¬ 
face mining regulations require a federal 
coal lessee to conduct mining operations 
in a manner which ensures the effective 
reclamation of mined lands. After review 
of State laws and regulations, practices 
and procedures, the Department has con¬ 
cluded that the State of North Dakota 
has the authority to. and does In fact, ad¬ 
minister its reclamation laws and regula¬ 
tions in a manner that provides the same 
cedurcs of the State are as effective as 
required by Federal law. The Cooperative 
Agreement commits the State to this de¬ 
gree of environmental protection. The 
Agreement also recognizes that the pro¬ 
cedures of the State are as affective as 
the procedures of the Department to en¬ 
force the requirements of the mining 
plan. If the State is unable to meet the 
terms of the Agreement, the Department 
has the duty to notify the State that it 
intends to cancel the Agreement. The 
Agreement calls for an exchange of In¬ 
formation between the State and the De¬ 
partment and the Department may con¬ 
duct inspections to determine whether 
the State is complying with the provi¬ 
sions of the Agreement. 

The Department and tlie State regard 
four elements as central to the Agree¬ 
ment: Mine plans, inspections, enforce¬ 
ment provisions, and bonding require¬ 
ments. The Department believes that the 
State of North Dakota Is capable of ad¬ 
ministering aud enforcing reclamation 
operations on federal coal leases in North 
Dakota in such a way that federal inter¬ 
ests are protected. 

Although the Agreement grants the 
8tate of North Dakota the authority for 
administering and enforcing reclamation 
operations, wc note the following: The 
Federal Coal Leasing Amendments Act of 
1975. Pub. L. 94-377. requires the Secre¬ 
tary to approve the mining plan of a fed¬ 
eral lessee. Article IV. section C of the 
Agreement states that it Is the Secre¬ 
tary's duty to review and approve min¬ 
ing plans in addition to the State review 
and approval. The Agreement does avoid 
the application of conflicting standards 
by allowing the submission of one mining 
plan to both the State and the Depart¬ 
ment. 

Article VII. section A avoids the Im¬ 
position of double bonds by providing 
that the Department’s bond requirement. 
If higher than the State’s, will only be 


for the amount of the difference between 
the two amounts. 

This rulemaking takes no action under 
30 CFR 211.75(a) an d doe s not affect the 
requirements of 30 CFR 211.40, or the 
standards the Department will use to 
approve a mining plan. In addition, this 
rulemaking does not explicitly amend 43 
CFR Subpart 3041. but the Department 
wishes to state that the enforcement and 
administration provisions of that Sub- 
purt will be administered consistently 
with the changes in 30 CFR Part 211 pro- 
IHJsed here. 

The environmental impacts of this 
proposed action are discussed In the Ann! 
Environmental Impact Statement, Sur¬ 
face Management of Coal Resources (43 
CPR Subpart 3041) and Coal Mining Op¬ 
erating Regulations (30 CFR Part 2111. 
NEPA docs not require and the Depart¬ 
ment has not prepared a separate im¬ 
pact statement for this action. 

The proposal contains the text of the 
Cooperative Agreement but it also con¬ 
tains proposed technical changes in 30 
CFR 211.10 and 211.74 to conform those 
rules to the adoption of the Cooperative 
Agreement. 

The Department and the State of 
North Dakota believe that this Agree¬ 
ment can promote both coal production 
nnd proper surface coal mine reclama¬ 
tion by eliminating duplication In the 
administration and enforcement of rec¬ 
lamation laws. 

The Department will accept and con¬ 
sider written comments on the proposed 
rulemaking until February 21. 1977 
Comments should be directed to Deputy 
Under Secretary W. W. Lyons, Chair¬ 
man. Task Force on the Determination 
of 8tate Role in Federal Surface Coal 
Mine Programs. Department of the In¬ 
terior. Washington. D.C. 20240. 

Dated: January 19.1977. 

TnoMAS S. Klrppe, 
Secretary of the Interior, 

1. It is proposed that 30 CFR K 211.10 
be amended by the addition of a new 
paragraph (e)(4) to read as follows: 

§ 21 1.10 EXptoraliun and niinSvig plait*. 
• • • • • 

<e> States zaith 2f/.75<b> agree¬ 
ments. 9 9 9 

( 4» North Dakota A Federal coal 
lessee in the State of North Dakota who 
must submit a mining plan or permit 
under both Stale and Federal law shall 
submit, in lieu of the mmlng plan re¬ 
quired by this section, a mining plan 
containing the information required by: 

(i) North Dakota Cent. Code 30-14- 
04. 

«li» North Dakota Public Service Com¬ 
mission Rules and Regulations for Rec¬ 
lamation of Surface Mined Lands, R38- 
14-04.1 through R38-14-04.20; 

Oili 30 CFR 211.10(c); and a state¬ 
ment certifying that the information has 
been given to the North Dakota Public 
Service Commission and the Department 
of the Interior. 

2. It is proposed that 30 CFR 211.74 
be amended by the addition of a new 
paragraph <g> (4> to read as follows; 
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6 211.74 Y'arlnncc*. 


<g) States with 221.75(b) agree¬ 
ments. • • • 

(4) North Dakota. A federal coal 
lessee in the State of North Dakota 
shall request and receive a variance from 
a mining plan under the provisions of 
North Dakota Public Service Commis¬ 
sion Rules and Regulations for Rec¬ 
lamation of Surface Mined Lands, R38- 
14-04.18 and 30 CFR 211.74. 

3. It Is proposed that the Depart¬ 
ment enter into and approve a Cooper¬ 
ative Agreement to designate the State 
of North Dakota as the principal party 
to enforce surface coal mine reclamation 
on Federal coal leases in the 8tatc of 
North Dakota, to read as follows: 

COOPERATIVE AGREEMENT BETWEEN 
THE UNITED STATES DEPARTMENT OP 
THE INTERIOR AND THE STATE OF 
NORTH DAKOTA under Section 32 of the 
Mineral Leaning Act of 1020. SO U8.C. Sec¬ 
tion ISO. ana Section 307 of the Federal 
Land Policy and Management Act of 1979, 
and 30 CFR 211.76(b). 

Tins AGREEMENT (referred to as the 
Cooperative Agreement) ta made between 
the STATE OF NORTH DAKOTA acting by 
and through it* Governor and lta Public 
Bervlce Commission (referred to aa the State) 
and the UNITED STATES DEPARTMENT 
OP THE INTERIOR, acting by and through 
the Secretary of the Interior or hla duly 
authorised representative (referred to aa the 
Secretary). 

Ajttjcu I 
rutf O M 

Thie Cooperative Agreement provIdea for 
a cooperative program between the United 
SUtea Department of the Interior and the 
State of North Dakota with respect to the 
administration and enforcement of aurface 
coal reclamation requirements conducted 
under coal leases issued by the Department 
of the Interior under the Mineral Leasing 
Act of 1920 The twnlc purpose of the agree¬ 
ment U» to prevent duality of administration 
and enforcement of surface reclamation re¬ 
quirement* by designating the State of North 
Dakota aa the principal entity to enforce 
reclamation laws and regulation* in North 
Dakota. 

Article II 
raracTivK oat* 

The Cooperative Agreement la effective on 

the_day of-- 19__ 

and remains in effect until terminated as 
provided in Article LX. 

Amtuc HI 

vsQumKMrjsrrs rot coootcbativ* auiekmkst 

The State of North Dakota affirms that the 
State will comply with all of the provisions 
of this Cooperative Agreement and will con¬ 
tinue to meet all the condition* and require¬ 
ment* specified In this Article upon which 
the approval of the Secretary i* based. 

A. Responsible Administrative Agency. The 
North Dakota Public Service Commission 
(hereinafter referred to aa tho State Agency) 
Is, and shall continue to be, the sole agency 
responsible for administering this Coopera¬ 
tive Agreement on behalf of the State 
throughout the State of North Dakota. 

B. Authority o/ State Agency. The StAte 
Agency designated In Paragraph A of this 
Article ha*, and shall continue to have, au¬ 
thority to carry out this Cooperative Agree¬ 
ment on behalf of the 8tate throughout the 
State of North Dakota. 


C. State Reclamation Law. The State 
Agency shall ensure that all mining plana 
covering coal subject to federal lease ap¬ 
proved under this agreement shall afford 
general protection of the environment at 
least a* stringent a* would occur under the 
exclusive application of 30 CFR Part 211. 
and that the etancDrd* used to approve a 
mining plan of a Federal Lessee will not un¬ 
reasonably impair coal mining that 1* In the 
overriding national interest. 

D. Effective of State Procedures. The pro¬ 
cedures of the 8tate shall be. in the Judg¬ 
ment of the Secretary, substantially aa effec¬ 
tive for the purpose of enforcing the recla¬ 
mation requirements of 30 CFR Part 211 aa 
the procedures of the Department of the 
Interior. 

E. Inspection of Mines. The State affirms 
that the State Agency wUl inspect all mines 
located In the state, in accordance with the 
minimum rchcdules in Article V. 

P. Enforcement. The State affirms that it 
will-enforce the Agreement in a manner that 
ensures effective envlrormental protection. 

O. Qualified Personnel . The State Agency 
will have an adequate number of fully quali¬ 
fied perron no! nece**xry for the enforcement 
of thh Cooperative Agreement. 

H. Funds. The State will devote adequate 
funds for the administration and enforce¬ 
ment of reclamation requirements In the 
State. 

I. Reports and Records. The 8tate Agency 
shall make report* to the Secretary, contain¬ 
ing Information about It* compliance with 
the terms of this Cooperative Agreement, as 
the Secretary shall from time to time rectulro. 
The State Agency and the Secretary shall ex¬ 
change. upon request, Information developed 
under this Cooperative Agreement. 

Tbs Secretary affirm* that the Department 
of the Interior will comply with all of the 
provisions of this Cooperative Agreement. 

ASTTCUt IV 
mink runs 

Federal regulation, 30 CFR 21L10(o). and 
State laws and regulations require the op¬ 
erator of lands leased, permitted or licensed 
for coal mining to receive approval of a 
mining plan, or permit, or amendment there¬ 
to. prior to conducting operations. 

A Contents of Mining Plans and Permits. 
The State and the Secretary agree to re¬ 
quire a Federal cool lessee who muat submit 
a mining plan or permit application under 
both State and Federal law. to submit a plan 
or permit with the following information: 

1. The Information required by: 

a North Dakota Cent. Code I 38-14-04. 

b. North Dakota Public 8ervlce Commis¬ 
sion Rules and Regulations for Reclamation 
of Surface Mined Lands. R38-14-04.1 through 
R88-14—04.20. 

c. 30 CFR 211.10(c)* 

2. A Statement certifying that a copy of 
the plan or permit ha* been given to both 
the Bute Agency and the Secretary. 

If either the State or the Secretary require® 
the operator to submit additional informa¬ 
tion, the operator shall submit the Informa¬ 
tion to both the State and the Secretary. 
The operator will request variance from the 
mining plan in accordance with 30 CFR 
211.74, and shall file the request with the 
State Agency and the Secretary. 

B. Review of Plan. The State Agency and 
the Secretary shall each review and an a lyre 
the adequacy of the plan or request for a 
variance from a plan or changes In an ap¬ 
proved plan. 

G Approval of Mining Plans. The State 
Agency shall review the adequacy of the 
mining plan, any request for a variance, or a 
request for a change In a mining plan, a* 
provided in North Dakota Public Service 


Commission Rules and Regulations for 
Reclamation of Surface Mined Land*, R30- 
14-04.18. and ah all notify the Secretary of 
It* action. The Secretary rhall then review 
and take Ansi action on the mining plan os 
required by 30 CFR 211.10(d). a request for 
a variance as required by 30 CFR 211 74. or a 
change in an approred mining plan which 
was acted upon by the State Agency. The 
Secretary sholl notify the 8tate Agency of 
hit action, and the State Agency shall re¬ 
consider its action if necessary to comply 
with this Cooperative Agreement. 

Articl* V 
IM5PK7TTOJ*a 

A. The State Agency aha!! lnapect os au¬ 
thorised by North Dakota Cent Code f 38-14- 
03.1 a* frequently as necessary but at least 
quarterly the operations area of all Federal 
looses, permit* and llcen-es where operation* 
affecting the reclamation of mined lands ore 
conducted or ore to be conducted, for the 
purpese of determining whether the opera¬ 
tor Is complying with all requirement* of ap¬ 
proved mining plans. 

B. The State Agency shall subsequent to 
conducting any inspection. Ale with the 
Secretary a copy of their report on (1) the 
general conditions of the lands under lease 
permit or license, (2) the manner In which 
the operations are being conducted, and (3) 
whether the operator la complying with ap¬ 
plicable reclamation requirement*, A copy 
of such report shall be furnished to the op¬ 
erator on request, and shall be made avail¬ 
able for public inspection during norma) 
but lues* hours at the office* of the Mining 
Hypervisor. 

C. For the purpose of evaluating the man¬ 
ner In which the Cooperative Agreement In 
being carried out and to ensure that reclama¬ 
tion U being effectively performed, the Secre¬ 
tary may inspect from time to time mines on 
Federal cool leases within the State of North 
Dakota. Inspections by the Secretary may be 
made in association with regular inspection 
by the state Agency. 

D. The Secretary may conduct Inspections 
to determine whether the operator I* comply¬ 
ing with requirement* that are unrelated to 
reclamation. 

Articijc VI 
ENroacrMr.Fcr 

A. If tho State Agency determines that the 
operator Is not complying with a require¬ 
ment that relate* to the reclamation of lands 
dlMturbed by surface mining, it shall take 
such steps as required by North Dakota Cent 
Code 138-14-03.1, and 138-14-12. 

B. If. In the Judgment or the State Agency, 
on operator la conducting activities on land* 
subject to this Agreement which foil to com¬ 
ply with a requirement that relates to rec¬ 
lamation and those activities threaten Im¬ 
mediate and serious damage to the environ¬ 
ment, the State shall order the Immediate 
cessation of such activities, a* authorised by 
North Dakota Cent. Code | 38 14 03.1. 

C The State fliall notify the Secretary of 
ail violation* of applicable law* regarding 
reclamation Including violations of Federal 
laws and regulation* or Iea«e term* and of 
all actions token under North Dakota Cent 
Code 138-14-03.1, and « 38 14-12. 

D This Article doe* not limit the Secre¬ 
tory** authority to seek cancellation of a 
Federal coal lease under Federal laws and 
regulations, or prevent the Secretary from 
taking appropriate steps to correct actions 
that violate Federal law, other than those 
incorporated In this Agreement, but not 
State law. 

E Failure to adequately enforce the rec¬ 
lamation laws and regulation* Khali be 
ground* for termination of this Cooperative 
Agreement. 
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Aktcli VII 
BOND* 

A. Amount and Responsibility. The State 
Agency shall require all Federal coal leasees 
uibjecl to the proTUioaa of 30 CFR Fart 211 
to fcubmlt a bond as required by North Da¬ 
kota Cent. Code 138-14 07. The Secretary 
HluUl reduce tho federal bond required for 
reclam ation purposes under 43 CFR 30413, 
and 30 CFR 211.3 by the amount of the bond 
required by the State Agency ouly If the 
release of all or any portion of the State's 
bond la conditioned on compliance with the 
requirements of the approved plan, and the 
amount released is appropriate to the work 
completed. Where the surface of the lAnda Is 
not owned by the United State*, the State 
Agency shall notify the surface owner and 
solicit and take Into account hi* comments 
before recommending release of the bond. 

B. Notification. Prior to releasing the band 
required by North Dakota Cent. Code | 38 
14- 07 for lands the surface of which is owned 
by the Federal Government, the State Agency 
■hall consult with and seek the advice and 
consent of the Secretary. 

C. Release of Bond. The State Agency shall 
hold the operator responsible and liable for 
successful reclamation as required by North 
Dakota Cent. Code I 38-14-07 

Article VIII 

orrotTtrKmr to roanr wrrn cooi-era rtvx 

AoamiiKT 

The Secretary may. at hLa solo discretion, 
and without instituting or commencing pro¬ 
ceedings for withdrawal of approval of the 
Cooperative Agreement, notify the State 
Age (icy that it has failed to comply with the 
provisions of the Cooperative Agreement. The 
Secretary shall specify how the State has 
failed to comply and shall specify and state 
the period of tune within which the defects 
in administration shall be remedied and sat¬ 
isfactory evidence presented to him that the 
State has remedied the defects in adminis¬ 
tration and la in compliance with and has 
met the requirements of the Secretary. Upon 
failure of the State Agency to meet the 
requirements of the Secretary within the 
time rperilled, the Secretary may institute 
proceedings for withdrawal of approval of 
the Cooperative Agreement as set forth in 
Article IX. 

AtTKU IX 

TER M2NATION OF COOrOtATTY J AGS FT M > XT 

The Cooperative Agreement may be termi¬ 
nated as follows: 

A. Termination by the State The Coopera¬ 
tive Agreement may be terminated by the 
state upon written notice to the Secretary. 

■ •pacifying the date upon which the Coopera¬ 
tive Agreement shall be terminated, but 
which date of termination shall not be leas 
ban 60 days from the date of the notice. 

0 Termination by the Secret ary. The Co¬ 
operative Agreement may be terminated by 
<he Secretary whenever the Secretary finds, 
after giving due notice to the Stato and 
•Hording the State an opportunity for a 
bearing: 

1. That the State has failed to comply sub¬ 
stantially with any provision of the Coopera- 
t ive Agreement: or 

2. That the State has failed to comply with 
any assurance given by the State upon which 
the Cooperative Agreement is based, or any 
condition or requirement which is specified 
In Article III; or 

3. That State action unrelated to surface 
coal mine reclamation will unreasonably and 
•ubatantially prevent the mining of Federal 

ooti 

C. Termination by Operation of Late. This 
Cooperative Agreement shall terminate by 
operation of law when no longer authorized 
by Federal laws and regulation* 
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D. Sotica of Proposed Termination. When¬ 
ever the Secretary proposes to terminal* the 
Cooperative Agreement he shall: 

1 Oive written notice to the Governor and 
to the State Agency specified In Article m; 

2 Specify and set out In the written notice 
the grounds upon which he proposes to 
terminate the Cooperative Agreement: 

3. Specify the date upon which and tho 
place where Lht State will be afforded an 
opportunity for hearing and to show cause 
why the Cooperative Agreement should not 
be terminated by the Secretary. The date 
upon which such hearing shall be held shall 
be not less than 30 days from the date of 
such notice, and the place of bearing shall 
be in the State of North Dakota 

4. The Secretary shall also publish a notice 
In the Pkwchal Rxoirm containing the 
Items In 1-8 of this paragraph 

8 . Within 30 days of the date of the writ¬ 
ten notice specifying the date of the hearing, 
the State shall file a written notice with the 
Secretary stating whether or not it will ap¬ 
pear and participate in the hearing. The no¬ 
tice shall specify the issues and ground* 
specified by the Secretary for termination 
which the State will oppose or contest and a 
statement of Ita reasons and grounds for 
opposing or contesting Failure to file a writ¬ 
ten notice in the Office of the Secretary 
within 30 days shall constitute a waiver of 
the opportunity for hearing, but the State 
may present or submit before the lime fixed 
for the hearing written arguments and rea¬ 
sons why the Cooperative Agreement should 
not bo terminated, and witnin the discretion 
of the Secretary may be permitted to ap¬ 
pear and confer In person and present oral 
or written statements, and other documents 
relative to the proposed termination 

E. Conduct of Hearing. The hearing will be 
conducted by the Secretary A record shall 
be mode of the hearing and the State shall 
be entitled to obtain a copy of the transcript 
The State shall be entitled to have legal and 
technical and other representatives present 
at the hearing or conference, and may pre¬ 
sent. either orally or in writing, evidence, 
information, testimony, documents, records, 
and materials as may be relevant and mate¬ 
rial to the issues involved. 

F. Notice of Withdrawal of Approval of 
Cooperative Agreement After a hearing haa 
been held, or the right to a hearing has been 
waived or forfeited by the State, the Secre¬ 
tary. after consideration of the evidence, in¬ 
formation. testimony, and arguments pre¬ 
sented to him ah all advloe the State of his 
decision. If the Secretary determines to 
withdraw approval of the Cooperative Agree¬ 
ment. he shall notify the State Agency of 
his intended withdrawal of spproval of the 
Cooperative Agreement, and a fiord the State 
an opportunity to present evidence satisfac¬ 
tory to the Secretary that the State has rem¬ 
edied the specified derecta in Its adminis¬ 
tration of the Cooperative Agreement. The 
Secretary shall state the period of time 
within which the defects in administration 
shall be remedied and satisfactory evidence 
presented to him. and upon failure of the 
State to do so within the time stated, the 
Secretary may thereupon withdraw hi* ap¬ 
proval of the Cooperative Agreement without 
any further opportunity afforded to the State 
for a hearing 

Article X 

BtnnrATtRnrr or coor**ATivr AGRrtMKvr 

The Cooperative Agreement which ha* 
been terminated may be reinstated upon ap¬ 
plication by the State and upon giving evi¬ 
dence satisfactory to the Secretary that the 
State can and will comply with all the provi¬ 
sions of the Cooperative Agreement and has 
remedied all defects in administration for 
which the Cooperative Agreement was 
terminated. 
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Article XI 

AMINOMtKTs OF COOFRRATIVK AGE CEMENT 

This Cooperative Agreement may be 
amended by mutual agreement of the State 
and the Secretory. An amendment proposed 
by one party shall be submitted to the other 
with a statement of the reasons for such pro¬ 
posed amendment. The amendment shall be 
adopted after rulemaking and the party to 
whom the proposed amendment is submitted 
shall signify ilk acceptance or rejection of 
the proposed amendment, and If rejected 
fthall state the reasons for rejection 

Article XII 

CHANCES IN STATE OS RSIXAL STANDARDS 

The Secretary of the Interior or the State 
of North Dakota may from time to time 
revise and promulgate new or revised rec¬ 
lamation requirements or enforcement and 
administration procedure* The Secretary and 
the Governor shall Immediately inform the 
other of any final changes In their respective 
laws or regulations. Each party shah. If it 
determines it to be necessary to keep this 
Cooperative Agreement in force, change or 
revise its respective laws or regulations. For 
changes which may be accomplished by rulo- 
maklng, each party dial! have six months in 
which to make ouch changes For change* 
which require legislative authorisation, each 
party has until the close of Its next legisla¬ 
tive session at which such legislation can be 
considered in which to moko the changes. If 
such changes are not made, then the termi¬ 
nation provision of Article IX may be in¬ 
voked 

Article XIII 

qrALivicArioNR and ExrausNtr or person nil 

Tlie State Agency, under appropriations 
from the Legislature, shall be adequately 
staffed with, or have readily available to It. 
an adequate number of qualified personnel to 
carry out fully the requirements of the Co-, 
operative Agreement. 

Article XVI 

CONFIJCT OF INTEREST 

No member of the State Agency or agencies 
responsible for the administration of the 
State law and rules and regulations relat¬ 
ing to this Cooperative Agreement shall par¬ 
ticipate in the review, analysts, administra¬ 
tion. decision-making, or enforcement ac¬ 
tions relating to any operation subject to thu 
Cooperative Agreement if such* person has. 
directly or indirectly, any financial interest 
in a company, partnership, organisation, 
or corporation (parent or subsidiary) which 
owns, operates or has a financial Interest in 
such operations subject to this Cooperative 
Agreement 

Ajrncui XV 

equipment and laboratories 

Tlie State Agency, under appropriations 
from the Legislature, shall have the equip¬ 
ment. laboratories, and facilities with which 
all Inspections. Investigations, studies, test*, 
and analyses can be performed or deter¬ 
mined. and which are necessary to carry out 
the requirements of the Cooperative Agree¬ 
ment or have access to such facilities ami 
personnel 

Article XVI 

EXCHANGE OF INFORMATION 

A Organisational and FuncttonaJ State¬ 
ment, The State Agency and the Secretary 
shall ad vine each other of the organization, 
structure, functions, and duties of the allices, 
departments, division*, and persons within 
their organizations. Each shall advise 
promptly the other in writing of changes in 
personnel, official*, heads of departments or 
division*, or n change In the functions or 
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duties of persons occupying the principal 
ornccs within the organisation. 1 he state 
Agency and the Secretary shall advise each 
other In writing the location of its various 
offices, addresses, telephone numbers, and the 
names, locations, and telephone numbers of 
their respective mine inspectors and the area 
within the State for which such Inspectors 
are responsible, and shall advise promptly of 
any changes in such. 

B. Law*. Rule* and Regulation*. The State 
Agency and the Secretary shall provide to 
each other copies of their respective laws, 
rules, regulations and standards pertaining 
to the enforcement and administration of 
this Cooperative Agreement and promptly 
furnish copies of any dual revision of such 
laws, rules, regulations, and standards when 
the revision becomes effective. 

Asncut XVII 
arscavATioN or rights 

This Cooperative Agreement shall not be 
construed os waiving or preventing the asser¬ 
tion of any rights the Ocvernor and the Sec¬ 
retary may have under the Mineral Leasing 
Act. the Constitution of North Dakota or the 
Constitution of the United States. 

State of North Dakota, 

Arthur A. Link. 

Governor of North Dakota. 

Richard Ei kin. 

Chairman . Public 
Service Commission. 

Department of the Interior. 
Thomas S. Kleppe. 

Secretary of the Interior. 

|FR Doc.77-22(50 Piled 1-24-77:8:46 a.m| 

ENVIRONMENTAL PROTECTION 
AGENCY 

140 CFR 52 ] 

(PRL 674-21 

ALABAMA 

Approval and Promulgation of 
Implementation Plans 

On May 31. 1972 <37 FR 10847). the 
Administrator approved the Alabama 
plan to attain and maintain the National 
Ambient Air Quality Standards in that 
State. The 8tate continually revises the 
plan to improve its effectiveness. On 
May 25. 1976 after notice and public 
hearing, the Alabama Air Pollution Con¬ 
trol Commission adopted additional 
changes in its air pollution control regu¬ 
lations. These changes were submitted as 
proposed Implementation plan revisions 
to the Agency's Region IV office in At¬ 
lanta. The purpose of this notice Is to 
describe the proposed changes In the 
Alabama plan and to invite public com¬ 
ment on them. 

Part 5,3. 8ulfur Recovery Plants, is re¬ 
placed by a part titled. “Petroleum Pro¬ 
duction." This part applies to the regu¬ 
lation for facilities that handle natural 
gas or refinery gas that contains more 
than 0.10 grains of hydrogen sulfide per 
standard cubic foot <SCF>. In subpart 
6.3.2., No person shall cause or permit 
the emission of a process gas stream con¬ 
taining more than 0.10 grains hydrogen 
sulfide per SCP into the atmosphere un¬ 
less it is properly burned to maintain 


ground level concentrations of hydrogen 
sulfide to less than 20 parts per billion 
beyond plant property limits, averaged 
over a 30-minute period. In subpart 5.3.3. 
No person shall cause or permit the sul¬ 
fur oxide emission from any facility de¬ 
signed to dispose of. or process, natural 
gas or refinery gas containing more than 
0.10 grains hydrogen sulfide per SCF to 
exceed the following: 

Category I Cottntob 

Available sulfur(long Permitted emission* 
tons per day): of ml fur dioxide 

Up to 6_._No limit. 

0 to 36.. 873 lb/h. 

S6 to 76_ 0.10 lb SO, per pound of 

sulfur processed. 

Over 76_ 0.06 lb SO t per pound of 

sulfur processed 

Category n Counthm 


Up to 10_No limit. 

10 to 60. 660 lb/h. 

60 to 100._ 0.10 lb 80, per pound of 

sulfur processed. 

Over 100_ 0.08 lb 30, per pound of 

sulfur processed. 

The allowable emissions of sulfur di¬ 
oxide are Increased as follows to allow 
for dry acid (as streams containing less 
than 60 percent hydrogen sulfide: 


Addilonal SO, 
of tulfur dioxide 

02 lb SO, per pound of 
sulfur processed. 

04 lb 80, per pound of 
sulfur processed 
06 lb SO, per pound of 
sulfur processed. 

.10 lb 80, per pound of 
sulfur processed. 

Must utilize Ih© best 
available control 
technology, with con- 
hlderaUon to the 
technical practicabil¬ 
ity and economic rea¬ 
sonableness of reduc¬ 
ing or eliminating 
the crnlwiona from 
the facility. 

In subparts 5.3.4 (a) and <b>. the fol¬ 
lowing counties are classified Category 1 
Counties: Jackson, Jefferson, and Mo¬ 
bile; all other counties arc classified as 
Category n. A new Part 5.5 Is added and 
applies to facilities not regulated by 
Parts 5.1, 5.2, 5.3, and 5.4. In subpnrt 
5.3.2, No person shall construct and op¬ 
erate a new or modified sulfur compound 
emission source that does not meet any 
and all applicable New Source Perform¬ 
ance Standards and utilize the best avail¬ 
able control tcchnolagy. with considera¬ 
tion to the technical practicability and 
economic reasonableness of reducing or 
eliminating the emissions from the fa¬ 
cility. In subpart 5.5.3, No person shall 
construct and operate a new or modified 
emission source that will cause or con¬ 
tribute to a condition such that either 
the primary or the secondary sulfur di¬ 
oxide ambient air quality standards are 
exceeded in the area. 

Copies of the information submitted 
by Alabama may be examined by the 
public during normal business hours at 
the following locations: 


Mol percent of 
hydrogen sulfide 
tons per day): 

60% but lea* 
than 60% 
40% but le» 
than 60% 
80% but leu 
than 40% 
20 % but leu 
than 30% 
Uwi than 20%. 


Air Programs Branch. Air and Hazardous 
Materials Division. Environmental Protec¬ 
tion Agency. Region IV. 345 CourUand 6t. 
NK. / Uinta, Georgia 30308. 

Public Information Reference Unit, Library 
8 ystcms Branch. Environmental Protec¬ 
tion Agency. 401 M 8t. SW., Washington. 
D C. 20160. 

Alabama Air Pollution Control Commission 
646 South McDonough Bt., Montgomery. 
Alabama 36104. 

Interested persons arc encouraged to 
submit written comments on the Ala- 
bo ma plan revisions. To be considered, 
such comments must be received on or 
before February 24. 1977. and should be 
addressed to Eliot Cooper of the 
Agency’s Region IV Air Programs 
Branch In Atlanta (see address above). 
After carefully welghng relevant com¬ 
ments received and all other informa¬ 
tion available to him. the Administrator 
will take approval/disapproval action on 
these changes in the Georgia plan. 

<8eoUou 110 of the Clean Air Act (42 US.C 
1867c—9).) 

Dated: January 13.1977. 

John A. Little. 

Acting Regional Administrator . 

1 FR Doc.77-1973 Plied 1-24-77:8:46 am| 

DEPARTMENT OF THE INTERIOR 

[ 43 CFR Part 2 ] 

RECORDS AND TESTIMONY 

Minoral Resource Data Information; 

Proposed Rulemaking 

The Department of the Interior is con¬ 
sidering promulgation of regulations to 
prescribe rules for the handling of min¬ 
eral resource data information In the 
Department’s possession which may be 
entitled to confidential treatment. The 
primary purpose of the regulation is to 
establish the substantive criteria which 
the Department will apply in determin¬ 
ing whether mineral resource data and 
information which It receives is entitled 
to confidential treatment so that both 
the submitters of such Information and 
the public are fully informed of the De¬ 
partment's policy. 

It is proposed to promulgate a new 
subpart C of Title 43, Code of Federal 
Regulations, to contain all substantive 
Deportmental regulations governing the 
treatment of mineral resource data and 
information which are entitled to confi¬ 
dential treatment. Existing subparts C. 
D. and E would be redesignated as D, E, 
and F. In addition, the new subpart will 
contain special provisions concerning the 
confidential treatment of data and in¬ 
formation relating to coal a* required by 
the Federal Coal Leasing Amendments 
Act of 1975 (Pub. L. 91-377). A numbei 
of existing regulations relating to confi¬ 
dentiality of mineral resource data and 
information which appear in Title 43 and 
Title 30 of the Code of Federal Regula¬ 
tions would be revoked or revised to con¬ 
form to the new subpart. Notices of these 
revocations or revisions will be published 
In the Federal Register when and if the 
new subpart C is adopted. 
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Relationship to subpart B. Subpart B 
contains the Department’s general reg¬ 
ulations and procedures Implementing 
the Freedom of Information Act. 5 U.S.C. 
Section 552. Those regulations contain 
no provisions requiring consultation with 
persons who may have submitted infor¬ 
mation either voluntarily or involun¬ 
tarily which they may regard as entitled 
to confidential treatment, other than the 
provision in 43 CFR I 2.13ih> which pro¬ 
vides that If a requested record was ob¬ 
tained by the Department from a per¬ 
son or entity outside of the Government 
the official responsible for processing the 
request shall seek the views of that per¬ 
son or entity "when it Is administratively 
feasible to do so.” Likewise, the existing 
regulations do not provide any pro¬ 
cedures or guidelines for persons wishing 
to assert a claim of confidentiality, or 
for advance determination that certain 
types of mineral resource information is 
entitled to confidential treatment. The 
proposed new subpart would thus correct 
these deficiencies in the Department's 
present regulations. 

Policy pending final promulgation of 
subpart. The Department will continue 
to follow the procedures in existing sub- 
part B and other regulations in respond¬ 
ing to requests for Information, and. 
where mineral resource data and infor¬ 
mation is requested, to the extent that 
it is passible under existing regulations, 
will follow the general approach In the 
proposed subpart until the final version 
is promulgated. Pending final promulga¬ 
tion the Department will not utilize those 
provisions In the proposed subpart which 
impose new. affirmative requirements on 
persons who desire that the Department 
not release mineral resource informa¬ 
tion. For example. 12.22 which re¬ 
quires timely assertion of a claim of 
confidentiality and contains the con¬ 
sequences of failure to assert such a 
claim by marking the data and Infor¬ 
mation at the time of submission, will 
not be relied upon to justify disclosure 
of mineral resource information over the 
objections of the submitter. Nor will the 
Department use the provisions of * 2.24 
<d) which require a person to institute 
an action in court to obtain preliminary 
injunctive relief within 10 days after 
being informed that the Department has 
determined that a claim of confidential¬ 
ity should be denied and tire mineral re¬ 
source information should be released. 

As a matter of policy the Department 
will require the substantiation of a claim 
of confidentiality, and will require such 
substantiation to be furnished quickly 
in order to process initial determinations 
and appeals involving Freedom of In¬ 
formation Act requests. Likewise, the 
substantive criteria in 9 2.25 for de¬ 
termining confidentiality of mineral re¬ 
source Information will be applied by the 
Department prior to final promulgation, 
its will the provisions in S 2.27 regarding 
disclosure in special circumstances. 

Interested parties may participate in 
the proposed rulemaking by submitting 
comments and objections to the Office of 
the Solicitor. United States Department 
of the Interior, Washington. D C. 20240. 


Comments received on or before Febru¬ 
ary 24. 1077 will be considered before 
taking final action on the proposal. 

W. W Lyons, 
Deputy Under Secretary 
of the Interior. 

January 29. 1977 

It is proposed to revise 43 CFR Part 2 
by redesignating existing subparts C. D 
and E as D. E. and F and by adding a new 
subpart C to read as follows 

Subpart C—Confidentiality of Minora! Resource 
Information 

Sec. 

2.20 Defu»ltton<- 

2.2! Applicability of b par t ijrr lor l ty where 
provision* Conflict. 

2.22 Notice to be included in request*, de¬ 

mand*. and form*; method of 
aaBcrting confidentiality claim: effect 
of failure to assert claim at time of 
fcUbmiiKkui 

2.23 Initial action by bureaus 

2.24 Pinal confidentiality determ I nation* 

2.25 Substantive criteria for use In con¬ 

fidentiality determinations. 

2 23 Advance confidentiality determina¬ 
tions. * 

2-27 Disclosure in special circumstances 
2.28 Safeguarding of mineral resource* in¬ 
formation: penalty for wrongful dis¬ 
closure 

2.30 Special rules governing certain Infor¬ 
mation concerning coal obtained 
under the Mineral Leasing Act. 

Ainttoairr: 6 0-3.C. 552. 

Subpart C—Confidentiality of Mineral 
Resource Information 

§ 2.20 Definition*. 

For the purposes of this subpart: <a> 
"person" means an individual, partner¬ 
ship. corporation, association, or other 
public or private organization or legal 
entity. Including Federal, State or local 
governmental bodies and agencies. 

<b> "mineral resource data and infor¬ 
mation” means any geological and geo¬ 
physical data and information, including 
maps, which may be used to calculate 
mineral reserves in place, drill hole data 
and information, core drilling analyses, 
geophysical data, processed and reproc¬ 
essed geophysical information and In¬ 
terpreted gcophy&iaal Information, and 
geological data and analyzed and Inter¬ 
preted geological information, and in¬ 
cludes trade secrets and commercial or 
financial information concerning mineral 
resources, mining methods, mineral 
beneficlation and processing. 

(c) "reasons of confidentiality" in¬ 
clude the concept of trade secrecy and 
other related legal concepts which give 
or may give persons the right to preserve 
the confidentiality of mineral resource 
data and Information and to limit its use 
or disclosure to or by others In order that 
they may obtain or retain competitive 
advantages they derive from their rights 
in the Information. 

<d> "confidentiality claim” means a 
claim or allegation that mineral resource 
data and information are entitled to con¬ 
fidential treatment or a request for a 
determination that such information Is 
entitled to such treatment. 

(e) "voluntary submitted informa¬ 
tion" means mineral resource data and 


information in the Department's posses¬ 
sion: (l) the submission of which the 
Department had no statutory or contrac¬ 
tual authority to require; and <2> the 
submission of which was not prescribed 
by statute or regulations as a condition 
for obtaining some benefit. 

if) "Bureau" means any constituent 
bureau or office of the Department of the 
Interior, including the Office of the Sec¬ 
retary and other Departmental offices. 

§ 2.2) \pplirahtlity of Mibpnrt: priority 
whrrc provision* omflirl. 

<ai Sections 2.20 through 2.28 estab¬ 
lish basic rules governing confidentiality 
claims, the handling by the Department 
of all mineral resource data and informa¬ 
tion in its possession which arc or may 
be entitled to confidential treatment, and 
determinations by the Department of 
whether information is entitled to con¬ 
fidential treatment. 

<b) The Mineral Leasing Act of 1920. 
as amended, contains special provisions 
concerning the entitlement to confiden¬ 
tial treatment of data and information 
relating to coal. Section 2.30 prescribes 
special rules relating to the treatment 
to be given certain categories of mineral 
resource data and Information obtained 
by the Department under the Act's pro¬ 
visions. 

(c) The basic rules of 9$ 2.20 through 
2.28 govern except to the extent that 
they are modified or subplanted by the 
special rules of 9 2.30 respecting coal re¬ 
sources In the event of a conflict be¬ 
tween the provisions of the basic rules 
and those of a special rule respecting 
coal, tile provision of the special rule 
shall govern. 

(d» The subpart does not apply to 
questions concerning entitlement to con¬ 
fidential treatment of mineral resource 
information which concerns an Individ¬ 
ual solely in his persona), as opjxxsed to 
ids business capacity. 

§ 2.22 Notice to 1 m* included in rrquntl*. 
demands and form*: method of an- 
•erfing confidentiality claim; rITnl 
of failure to u—crl claim at time of 
*iihtm*Mon. 

<a> Notice. Whenever an authorized 
representative of a bureau makes a writ¬ 
ten request or demand that a person fur¬ 
nish mineral resource data and informa¬ 
tion. which in the bureau's opinion, are 
likely to be regarded by the submitter as 
entitled to confidential treatment under 
this subpart, or whenever a bureau pre¬ 
scribes a form for use In furnishing such 
information, the request, demand or 
form shall Include or enclose a notice 
which— 

<1> States that the person may. if he 
desires, assert a confidentiality claim 
covering part or all of the data and in¬ 
formation. in the manner prescribed in 
paragraph <b> of this section, and that 
data and information covered by such 
claim will be disclosed by the Depart¬ 
ment only to the extent and by means 
of the procedures set forth in this sub- 
part: and 

(2) States that If no such claim ac¬ 
companies the data and information 
when they are received by the Depart - 
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ment. they may be made available to 
the public by the Department without 
further notice to the person. 

<b> Method of asserting claim . A per¬ 
son submitting mineral resource data 
and Information to the Department may 
assert a confidentiality claim by plac¬ 
ing on <or attaching to) the data and 
information at the time of submission 
to the Department, a cover sheet, a 
stomped or typed legend, or other suit¬ 
able form of notice employing language 
such as “trade secret.” ••proprietary." or 
"company confidential". Allegedly confi¬ 
dential portions of otherwise non-confi¬ 
dential documents should be clearly 
identified, and may be submitted sep¬ 
arately to facilitate identification and 
handling. If confidential treatment is 
desired only until a certain date or the 
occurrence of a certain event, the notice 
should so state. 

<c> Failure to assert claim . If infor¬ 
mation was submitted to a bureau, on or 
after the effective date or this subpart, 
in response to a request or demand (or 
on a prescribed Departmental form) 
which contained the substance of the 
notice required by paragraph <a> of this 
section, and if no confidentiality claim 
accompanied the data and information 
when they were received by the bureau, 
the notice to the submitter required by 
§ 2.23(c) (1) need not be sent. 

§ 2*23 Initial action by bureau*. 

(a) Situations requiring action. This 
section prescribes the procedures to be 
followed by bureaus in making an initial 
determination of whether mineral re¬ 
source data and Information arc entitled 
to confidential treatment. Actions shall 
be taken under this section whenever a 
bureau: 

(1) receives a request under 5 U.S.C. 
552 for the release of mineral resource 
data and Information; in such a case 
the bureau shall issue an initial deter¬ 
mination within the period of time spec¬ 
ified In 4 2.16 of this Part; or 

(2) desires to determine whether 
mineral resource data and information 
are entitled to confidential treatment, 
even though no request for the release 
of the Information has been received. 

<b> Confidentiality determinations. 
Whenever a request for release of infor¬ 
mation under 5 U.S.C. 552 is received 
the bureau shall— 

(1) first determine whether there has 
been a previous determination of confi¬ 
dentiality issued by the Office of the So¬ 
licitor acting under this subpart, or by 
a Federal court, holding that the data 
and information requested are entitled 
to confidential treatment. If such a de¬ 
termination has been made the bureau 
shall inform the requester that the re¬ 
quest is denied; or 

(2) if no previous determination of 
confidentiality has been made, examine 
the information and its records to de¬ 
termine whether on assertion of confi¬ 
dentiality has been made as provided in 
i 2.22(b). If a claim of confidentiality 
has been asserted the bureau shall take 
action under paragraph <c) of this sec¬ 
tion 


<c> t>reliminary determination. When¬ 
ever action under this paragraph is 
required by paragraph (bXli) of this 
section the bureau shall make a determi¬ 
nation with respect to the assertion of 
confidentiality governing the data and 
Information Involved. Such determina¬ 
tion shall take into account the applica¬ 
ble substantive criteria in I 2.25 and any 
previously issued determinations which 
arc applicable. 

<1> If, in connection with any confi¬ 
dentiality claim, a bureau determines 
that the information may be entitled 
to confidential treatment, the bureau 
shall— 

<i) send to the person asserting a claim 
of confidentiality concerning the infor¬ 
mation involved a written notice by cer¬ 
tified mall (return receipt requested) 
stating that a request for the informa¬ 
tion has been received under 5 U.S.C. 
5 552: that the bureau Is determining 
under this subpart whether the informa¬ 
tion is entitled to confidential treatment, 
and according the person 15 working 
days from receipt of the written notice 
within which to send any comments or 
objections. The notice shall specify that 
information may be disclosed without 
further notice if comments are not re¬ 
ceived within the 15 day period; 

<ii) inform the person whose request 
for release of the Information Is pending 
under 5 U.S.C. 552 that the information 
requested may be entitled to confidential 
treatment under this subpart and 5 
U.S.C. 5 552(b)(4) and/or (b)(9); that 
further inquiry by the Department ia 
necessary before a final determination 
on the request can be issued; that the re¬ 
quest is therefore initially denied, and 
that after further inquiry a final deter¬ 
mination will be issued by the Office of 
the Solicitor: and 

(ill) refer the matter to the appropri¬ 
ate legal office of the Office of the Solici¬ 
tor. 

(2) The written notice required by 
paragraph (c)(1) (!) of this section shall 
in addition invite comments on the fol¬ 
lowing points: 

(a) the portions of the information 
which are alleged to be entitled to con¬ 
fidential treatment: 

(b) the period of time for which con¬ 
fidential treatment is desired (eg., until 
a certain date, until the occurrence of a 
specified event, or permanently); 

(C) the purpose for which the infor¬ 
mation was furnished to the Department 
and the approximate date of submission, 
if known; 

(d) measures taken to guard against 
undesired disclosure of the Information 
to others: 

(e> the extent to which the informa¬ 
tion has been disclosed to others; and 
tho precautions taken in connection 
therewith; 

(f) whether the person asserts that 
disclosure of the information requested 
would be likely to result in substantial 
harmful effects on his competitive posi¬ 
tion, and if so, what those harmful ef¬ 
fects would be, why they should be viewed 
as substantial, and an explanation of the 


causal relationship between disclosure 
and such harmful effects; and 

(g) whether the information is volun¬ 
tarily submitted as defined in ! 2.20(e), 
and if so. whether and why disclosure of 
the Information would tend to lessen the 
availability of the information In the fu¬ 
ture. 

§ 2.21 Final «on <{<ttrtiiinn 

lion*. 

(a) The appropriate legal office of the 
Office of the Solicitor (see subparagraphs 
(d)(1) (i), (ii), and (ill) of this sec¬ 
tion) is responsible for making the final 
administrative determination of whether 
or not mineral resource information cov¬ 
ered by a confidentiality claim is entitled 
to confidential treatment under this sub¬ 
part. 

(1 > Whenever a request under 5 U 8.C 
I 552 involves records located in field in¬ 
stallations the regional solicitor provid¬ 
ing legal services for such installation 
shall make the final determination. 

(2) Whenever a request under 5 U.S.C 
652 involves records located at the head¬ 
quarters installation of a bureau the as¬ 
sociate solicitor providing legal services 
for such bureau shall make the flnaJ 
determination. 

(3) Advance confidentiality determi¬ 
nations under 5 2 25 shall be made by the 
appropriate associate solicitor. 

<b> Comment period; extensions; un¬ 
timeliness as waiver of claim. 

(!) Any person who h*s been fur¬ 
nished the notice to comment prescribed 
by 4 2.23(c)(1) shall furnish his com¬ 
ments to the office specified in the notice 
in a manner calculated to result In re¬ 
ceipt of such comments no later than the 
date specified for receipt in the notice. 

(2> The period for submission of com¬ 
ments may be extended if a request for 
nn extension Is made and rpproved by 
the appropriate office of the Solicitor 
Requests for extension will not be ap¬ 
proved except in extraordinary circum¬ 
stances without the consent of tho per¬ 
son whose request for release of informa¬ 
tion under 5 U.8.C. 552 is pending. 

(3) If no comments are received within 
the time specified, in the notice, or within 
an extended comment period; a claim of 
confidentiality shall be deemed to be 
waived and the information shall be con¬ 
sidered to be available to the public. 

<c) Determination that information is 
entitled to confidential treatment. It the 
Office of the Solicitor determines that the 
information involved Is entitled to con¬ 
fidential treatment tor the full period re¬ 
quested by the person who made the 
claim, the Department will maintain the 
information in confidence for such pe¬ 
riod. subject to disclosure in special cir¬ 
cumstances as prescribed in f 2.37 of this 
subpart. 

(d> Determination that information is 
not entitled to confidential treatment; 
notice , waiting period; release of infor¬ 
mation. (1) If the Office of the Solicitor 
determines that a claim of confidenti¬ 
ality should be denied In whole or in port 
a written notice of denial shall be sent 
to the person asserting the claim The 
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notice of denial shall state: U> The basis 
for the denial; 

(ill That the denial constitutes final 
Departmental action concerning the con¬ 
fidentiality claim: 

(iii) That the Department will make 
the information available to the public 
on the tenth working day after the per¬ 
son's receipt of the written notice unless 
the Office of the Solicitor has been noti¬ 
fied of the commencement of an action 
in a Federal court to obtain judicial re¬ 
view of the determination and to obtain 
preliminary injunctive relief against dis- 
(iosure; 

<!v; That the Department may make 
the information available to the public 
If the Federal court has denied a motion 
for a preliminary injunction or has up¬ 
held the Department's determination, or 
whenever the Office of the Solicitor, after 
reasonable notice, determines that ap¬ 
propriate measures are not being taken 
to obtain a speedy resolution of the ac¬ 
tion: and 

<v) That the Information will not be 
released to the public prior to the end 
of tiie period of temporary entitlement to 
confidential treatment. 

(2) The period of time within which 
an action to obtain judicial review of a 
decision denying confidential treatment 
may be extended if a request for exten¬ 
sion is received before the expiration and 
Is approved by the Ofllcc of the Solicitor. 
Extensions will not be approved except 
in extraordinary circumstances without 
the consent of any person who has re¬ 
quested release of the information pursu¬ 
ant to 5 U.S.C. 552 

§ 2.23 Su!i«|jinti\r criteria for um* in 
eonfidriilijality determination^. 

Mineral resource information shall be 
determined to be entitled to confidential 
treatment if— 

(a) A claim of confidentiality has been 
asserted which has neither expired by 
tts terms, nor has been waived nor with¬ 
drawn: 

i b) It has been shown that the person 
applying the information to the De¬ 
partment has taken reasonable measures 
to protect the confidentiality of the in¬ 
formation, and that such measures will 
be continued: 

<c) The information is not, and has 
not been, reasonably obtainable without 
the person's consent by other persons 
* other than governmental bodies > by use 
of legitimate means other than discovery 
based on a showing of special need in a 
judicial or quasi-judicial proceeding: 

(d) There is no statute specifically re¬ 
quiring disclosure of the information: 
and 

<e> Either— 

<1> It has been satisfactorily shown 
that disclosure of the information is 
likely to cause substantial harm to a 
person's competitive position; or 

<2> The information Is voluntarily 
submitted Information and its disclosure 
would be likely to seriously impair the 
Government's ability to obtain the In¬ 
formation in the future. 


§ 2.26 Advanrr confidentiality determi¬ 
nations, 

(a> An advance determination under 
this section may be issued by the Office 
of the Solicitor if— 

(1 ) Tile Department has requested, or 
proposes to request that mineral resource 
information be furnished to it; 

(2) There is reason to believe persons 
required to submit the information Mrill 
assert that the information If submitted 
would constitute voluntarily submitted 
information under 9 2.20(e): 

(3) There is reason to believe that per¬ 
sons will vountartly submit the informa¬ 
tion for use by the Department only if 
the Department first determines that the 
information is entitled to confidential 
treatment under this subpart; and 

(4) The bureau which desires submis¬ 
sion of the information has requested 
that the Office of the Solicitor issue a de¬ 
termination under this section. 

(b) If the Office of the Solicitor de¬ 
termines that the information involved 
w’ould constitute voluntarily submitted 
information and that it is entitled to 
confidential treatment, a notice of such 
determination shall be published in the 
FsDEXAt Register which describes the 
information involved, the basis for the 
conclusion that the information is en¬ 
titled to confidential treatment, and 
states that such information will not be 
released to the public unless or until 
such time as the determination is modi¬ 
fied or revoked. 

§ 2.27 DivloMin In tprriiil circuit*- 
Manor*. 

(a> General. Mineral resource Infor¬ 
mation which under this subpart is not 
available to the public may be disclosed 
to the persons in the manner, and under 
the circumstances described in this sec¬ 
tion. 

(b) Disclosure to Congress or the 
Comptroller Genet al. Upon receipt of a 
written request the Department will dis¬ 
close mineral resource information to 
either House of Congress, to a committee 
or subcommittee of Congress, or to the 
Comptroller General, unless a statute 
forbids such disclosure. Whenever such 
disclosure is made the Department will 
inform the requester of any unresolved 
claims of confidentiality, and any de¬ 
termination that the Information is en¬ 
titled to confidential treatment. 

(c> Disclosure to other Federal or 
State agencies. The Department may 
disclose mineral resource Information 
to Federal or State agencies if— 

(1) It is required by Federal law to 
disclose such information; or 

<2> It receives a written request for 
disclosure from a duly authorized officer 
or employee of such agency: 

(3) The written request describes the 
official purpose for which the Informa¬ 
tion is needed: 

(4j The requesting agency agrees not 
to disclose further unless— 

(1) *nie other agency lias obtained Lhe 
consent of the affected person to the pro¬ 
posed disclosure: or 


(iii The other agency has received a 
written statement from the Solicitor 
agreeing to the proposed disclosure. 

(d> Court-ordered disclosure. The De¬ 
partment shall disclose any mineral 
resource information when so ordered 
by a Federal court. 

<e> Disclosure within the Department . 
A Department office, officer, or employee 
may disclose any mineral resource in¬ 
formation to another Department office, 
officer, or employee with an official need 
for the information. 

<f> Disclosure with consent. Mineral 
resource information subject to confi¬ 
dential treatment may be disclosed 
whenever the Department obtains prior 
consent of each affected person. 

§ 2.28 .SiffffnardinR of mtnrrul rrMmrrr 
information: penalty for wrongful 
dUrloMirc. 

<a> No Department officer or employee 
may disclose, or use for his private gain 
or advantage, any mineral resource in¬ 
formation In his possession, or to which 
he gained access, by virtue of his official 
position or employment, except os au¬ 
thorized by this subport. 

<b> Department officers or employees 
who have custody or possession of min¬ 
eral resource information shall take ap¬ 
propriate measures to protect such in¬ 
formation from improper disclosure. 

<c> Violation of paragraphs fa) and 
(b> of this section shall constitute 
grounds for dismissal, suspension, fine, or 
other adverse personnel action. Willful 
violations of paragraph (a> may result 
in criminal prosecution under 18 US C. 
1905 or other applicable statutes. 

<d> Each contractor with the Depart¬ 
ment or any subcontractor of such con¬ 
tractor. and each employee of the con¬ 
tractor or subcontractor, who is fur¬ 
nished mineral resource information by 
the Department shall use or disclose such 
information only as permitted by the 
contract under which the information 
was furnished. Any violation of this 
paragraph shall constitute grounds for 
debarment or suspension of the contrac¬ 
tor or subcontractor or the contractors 
or subcontractor's employee in question. 
Willful violation of this paragraph may 
result in criminal prosecution. 

8 2.30 Special rule* governing certain 
Information concerning coal obtninrtl 
under flic Mineral Act. 

(a) Definitions As used in this 9 2.30: 
(1) "Act" means the Mineral Leasing Act 
of February 25. 1920. as oroended bv the 
Act of August 4. 1976. PX 94-377 (30 
U.8.C. 9 181 et seq). 

(2) "Exploration license" means a 
license issued by the Secretary of the 
Interior to conduct cool exploration 
operations on lands subject to the Act 
pursuant to the authority in section 2(b) 
of the Act. as amended (30 U.S.C. 201 
<b>>. 

(3) “Fair market value of cool to be 
leased" means the fair market value of 
coal as determined by the Secretary of 
the Interior underlying leasing tracts 
offered In general lease sales or reserved 
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and offered for lease to public bodies, in¬ 
cluding Federal agencies, rural electric 
cooperatives, or non-profit corporations 
controlled by any of such entities, pursu¬ 
ant to section 2<a> of the Act *30 U.S.C. 
201(a)(1)). 

«b) Applicability. (1) This section ap¬ 
plies to the following, categories of min¬ 
eral resource information— 

(I) Category A. Information and data 
provided to or obtained by a bureau 
under section 2<b) (3) of the Act by the 
holder of a coal exploration license. 

(II) Category B . Information and data 
purchased by a bureau from commercial 
or other sources pursuant to section 8A 
<b) of the Act. and information and data 
developed by the United States Geologi¬ 
cal Survey under an exploratory program 
authorized by 8ection 8A of the Act; 

Oil) Category C. Information and data 
obtained from commercial sources while 
not under contract with the United 
States Government; 

Uv) Category D. Information and data 
provided to the Secretary by a Federal 
department or agency pursuant to sec¬ 
tion 8A(e) of the Act; and 

<v) Category E.The fair market value 
of coal to be leased and comments re¬ 
ceived by the Secretary with respect to 
such value. 

<c> Availability of data and informa¬ 
tion. Information obtained by the De¬ 
partment from various sources shall be 
made available to thp public as 
follows— 

(1) Category A—Information. Ail coal 
data and information in Category A fur¬ 
nished to the Secretary by the holder of 
an exploration license under Section 
2(b) (3) of the Act shall not be disclosed 
to the public until after the areas to 
which the data and information per¬ 
tains have been leased by the Depart¬ 
ment, or until the Secretary determines 
that release of the information to the 
public would not damage the competi¬ 
tive position of the licensee, whichever 
comes first. 

(2) Category B — Information . Mineral 
resource data and Information in Cate¬ 
gory B purchased by a bureau from com¬ 
mercial or other sources shall be made 
available to the public in accordance with 
the terms and conditions of the contract 
or purchase agreement. 

(3) Category C — Information. Confi¬ 
dential and proprietary data and min¬ 
eral resource Information in Category C 
purchased from commercial sources not 
under contract with the United States 
Government shall not be made available 
to the public until after the areas to 
which the information and data pertain 
have been leased by the D^artment. 

(4) Category D — Information. Confi¬ 
dential and proprietary mineral resource 
data and information in Category D ob¬ 
tained pursuant to section 8A<e) of the 
Act shall be made available to the public 
under the terms and conditions agreed 
to by the head of the department or 
agency from whom the information is 
requested 

(5) Category K — Information. Cate¬ 
gory E shall not be made public until the 
lands have been leased. 

|FR Doc .77-2202 Filed ! 24 77;8:45»ml 


Bureau of Land Management 
[43 CFR Part 4700] 

RANGE MANAGEMENT 

Wild Free Roaming Horre and Burro 
Management 

This proposed rulemaking amends 43 
CFR Part 4700. "Wild Free-Roaming 
Horse and Burro Protection. Manage¬ 
ment. and Control.” to implement sec¬ 
tion 9 of the Wild Free-Roaming Horse 
and Burro Act (18 U.8.C. 1331-1340) as 
provided by section 404 of the Federal 
Land Policy and Management Act of 1976 
(43 U.8.C. 1701). This amendment to the 
Wild Free-Roaming Horse and Burro Act 
authorizes the use of helicopters or. for 
the purpose of transporting captured 
animals, motor vehicles In administering 
the provisions of the Wild Free-Roaming 
Horse and Burro Act, as amended (16 
U.8.C. 1331-1340). The provision also di¬ 
rects that the use of helicopters and 
motor vehicles be undertaken (1) in ac¬ 
cordance with humane procedures pre¬ 
scribed by the Secretaries of the Interior 
and Agriculture. (2) under the direct 
supervision of the appropriate Secretary 
or a dulv authorized officer or employee 
of their Departments, and <3> only after 
a public hearing. 

This proposed rulemaking establishes 
the procedures to be used In carrying out 
the amendment to the Wild Free-Roam¬ 
ing Horse and Burro Act by: 

1. Amending the authority section 
<i 4700.0-3> to reflect the amendment to 
the Act of December 15, 1971 (16 U.S.C. 
1331-1340). 

2. Defining the terms "the Act,” "mali¬ 
cious harassment.” "captured animal," 
and "humane procedures. 1 ’ 

3. Revising 4 4720.3, "Claimed Ani¬ 
mals," to exclude the use of helicopters 
for the gathering operations of claimed 
animals. 

4. Establishing procedures for using 
fixed-wing aircraft, helicopters, and 
motor vehicles in management opera¬ 
tions. 

5. Establishing humane procedures for 
the use of helicopters and motor vehicles. 

Since both the Forest Service and BLM 
are subject to the provisions of the Wild 
Free-Roaming Horse and Burro Act as 
amended by the Federal Land Policy and 
Management Act of 1976, both Agencies 
are issuing rulemaking proposals in the 
Federal Register. During the period al¬ 
lowed for public comment, joint public 
hearings will be held on the subject of 
using helicopters and motorized vehicles 
as proposed in the rulemaking. Written 
comments and comments received at the 
hearings will be carefully analyzed prior 
to final rulemaking. Public meetings will 
be held In each District prior to a sched¬ 
uled gathering of wild free-roaming 
horses or burros. Procedures to be used 
in the conduct of such roundups, includ¬ 
ing the use of helicopters, will be dis¬ 
cussed at that time. 

The hearings listed below are intended 
to provide the public an opportunity to 
comment on. and seek answers to ques¬ 
tions about, the proposed rules. The hear¬ 
ing schedule is as follows: 


Suit* D*S4/UttM »*u«r 

(1977) 


Arfcona..... 

California 

OolnrcMto 

Idaho 

Montanu 

Nrvoilu 

Kr» Mi’tlco 

Oregon . 
Plah 

a yitmi’ic 


Mar. 2,1 fim. 
to 6 pjn. 


Mar. a. Jl'a.m. 
to 4 p.ro. 


Mar 21. 

10 a.m. 

Mar. IS, 

7 20 p.m. 

Mnr. IX, 2 p.m 


Star. 15, 3 to S 
p.m. anil 7 
to 0 p.m. 
Mar. 1.7 p.m 


Mar. 1,720 
p.m. 

Mar. 2,7 p.m. 

Mar. IS. 7 .70 
p.m. 


Maricopa County Hoard 
of Ku|>r rvrwir* Audi 
lorhxra, 206 Wort J<1 
fur*m St, J'hoiuUi. 
Arit. 

Yuba Room, Sacra 
mnitn CottiftitlutLy 
renter. Nth and K 
8U., Sacramento Calif 
City Hull Audit' rhrm, 
■Mh and Rood £ta, 
tIrond Junction, Colo 
Rodrway Inn, 8th and 
Cltlnden HIvO ., Boll*, 
Idaho. 

Room 152, Llltrary 
Uulldliv*, £a*t«ru 
Montana Colb-gr, Hit 
Itn**, Mont. 

Pioneer Malar Iihk 231 
t&nutli Virginia, Kciw*. 
Nov. 

.MhwjiwriiiK OoQVpn- 

lion Center, Navajo 

NainY* Room, Albu 
qivrqur, N. Mai. 

Han key County Court 
llwm. Bams, Orrg. 
80)1 Palace, K*m» zin. 

8aH Lake City. Utah 
c«ilW*»* Una Roam. 
Western W vomit ik Col- 
k*e. Rork Spring. 


The Department of the Interior has 
determined that this document does not 
contain a major proposal requiring prep¬ 
aration of an Inflation Impact statement 
under Executive Order 11821 and OMB 
Circular A-107. 

It is hereby determined that the pub¬ 
lication of this proposed rulemaking Is 
not a major Federal action significantly 
affecting the quality of the human en¬ 
vironment and that a detailed statement 
pursuant to 8ection 102(2) (C) of the Na¬ 
tional Environmental Policy Act of 1969 
(42 U.S.C. 4332(2) <c>) Is not required. 

In accordance with the Federal Land 
Policy and Management Act of 1976, In¬ 
terested parties may submit written com¬ 
ments. suggestions, or objections with re¬ 
spect to the proposed rules to the Direc¬ 
tor (210, Bureau of Land Management 
Washington. DC. 20240. until April 22 
1977. 

Copies of comments, suggestions, or ob¬ 
jections made pursuant to this notice will 
be available for public Inspection In the 
Division of Legislation and Regulatory 
Management, Bureau of Land Manage¬ 
ment. Room 5555, Interior Building. 
Washington. D.C., during regular busi¬ 
ness hours (7:45 am.-4:15 p.m.7. 

It is therefore proposed to revise 43 
CFR 4700 in the manner set forth below 

1. 8ection. 4700.0-3 Is revised to read a> 
follows: 

§ 4700.0-3 Authority. 

The Act of December 15. 1971 06 
U.8.C. 1331-1340), as amended, and the 
Act of June 28, 1934 (43 U.S.C. 314-315r> 

2. Section 4700.0-5 Is amended by re¬ 
vising paragraph (1) and by adding new 
paragraphs Ik). (1), and (m) to read a* 
follows: 

§ 4700.0-5 Definition-. 

• • • t • 

(I) "Act” means the Act of December 
15, 1971 (16 UB.C. 1331-1340), s# 

amended. 
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< k» “Malicious harassment ' means 
any intentional act which creates a like¬ 
lihood of injury, or is detrimental to nor¬ 
mal behavior patterns of wild free-roam¬ 
ing horses and burros including feeding, 
watering, resting, and breeding. Such 
acts include, but are not limited to. unau¬ 
thorized chasing, pursuing, herding, rop¬ 
ing. or attempting to gather or catch 
wild free-roaming horses and burros. It 
does not apply to lawfully conducted 
activities by or on behalf of the Bureau 
of Land Management or the Forest Serv¬ 
ice m implementation or performance of 
duties and responsibilities under this Act. 

<1> “Captured animal" means a wild 
free -roaming liorse or burro taken and 
held in the custody of the authorized 
officer. This term does not apply to an 
animal placed in private custody through 
a cooperative agreement under g 4740.2 
ib) or $ 4750.2. 

<m> “Humane procedure” means kind 
and merciful treatment, without causing 
unnecessary stress or suffering to the 
animal In all actions involving roundups, 
other capture operations, handling, 
transporting, or other involvement with 
wild free-roaming horses and burros. 

3. Section 4720.2 Is amended by revis¬ 
ing paragraph (a> to read as follows: 

£ 1720.2 Clitiincd animal*. 

(a) Any person claiming ownership 
under State branding and estray laws of 
unbranded or branded horses or burros 
on public land where such animals are 
not authorized must present evidence of 
ownership to justify a roundup before 
permission will be granted to gather such 
animals. Claims of ownership with sup¬ 
porting evidence were required to be filed 
during a 90-day claiming period which 
expired November 15. 1973. Unauthor¬ 
ized privately owned horses or burros en¬ 
tering onto the public lands after No¬ 
vember 15. 1973, may be claimed by filing 
an application with the District Man¬ 
ager. All wTitten authorizations to gather 
claimed animals shall be on a form ap¬ 
proved by the Director and shall provide 
for compliance with appropriate provi¬ 
sions of Subpart 4720. After such public 
notice as the authorized officer deems 
appropriate to Inform hiterested parties, 
he may authorize the gathering or 
roundup. The authorized officer shall pro¬ 
vide in the authorization that the gath¬ 
ering or roundup shall be consistent with 
these regulations and shall exclude the 
use-of aircraft or motor vehicles solely to 
capture claimed horses or burros; shall 
establish in the authorization a reason¬ 
able period of time to allow the gatliering 
ol the claimed animals; and shall pro¬ 
vide such other conditions in the author¬ 
ization which he deems necessary to min¬ 
imize stress on Any associated wild free- 
roaming horses or burros and to protect 
oilier resources. 

• • • • • 

4 Subpart 4730 is amended by adding 
if 4730.7. 4730.7-1, 4730.7-2 and 4730.7-3 
to read as follows; ^ 

§ 1730.7 Aircraft and motor vdiirle*. 


§ 4730.7—1 Fixcd-*ing aircraft. 

Fixed-wing aircraft may be used for 
inventory, observation, and surveillance 
purposes required for the administration 
of the Act. Such aircraft use shall be 
consistent with the Act of September 8. 
1959. as amended (18 U.8.C. 4i ct seq.i. 
Fixed-wing aircraft shall not be used in 
connection with capture operations, 

§ 1730.7—2 Helicopter*. 

Helicopters may be used in all phases 
of the administration of the Act Includ¬ 
ing, but not limited to. inventory, obser¬ 
vation. surveillance, and capture opera¬ 
tions (see $ 4740.4). The authorized offi¬ 
cer shall supervise all helicopter use as 
follows: 

(a) The authorized officer shall have 
the means to communicate with the 
pilot and be able to direct the use of 
the helicopter. 

tb) The authorized officer shall be 
able to observe the effects of the use of 
the helicopter on the well-being of the 
animals. 

§ 1730.7—3 Motor vehicle*. 

Motor vehicles may be used in the ad¬ 
ministration of the Act except that such 
vehicles shall not be used in connection 
with capture operations for driving or 
chasing the animals. The use of motor 
vehicles for the purpose of transporting 
captured animals is subject to the pro¬ 
visions of f 4740.4(b). 

5. Subpart 4740 is amended by adding 
I 4740.4 to read as follows: 

§ 4740.4 Humane u-c of lirliroptrr* und 
motor vehicle*. 

The use of helicopters is author¬ 
ized to locate the animals involved and 
for related purposes such as to trans¬ 
port personnel and equipment <includ¬ 
ing veterinarians and medical supplies). 
The condition of the animals shall be 
continuously observed by the authorized 
officer and should signs of unnecessary 
stress be noted, the source of stress shall 
be removed so as to allow for recovery. 
Helicopters may be used in roundups or 
other capture operations subject to the 
following humane procedures: 

(1> Helicopters shall be used In such 
a manner that bunds or herds will tend 
to remain together. 

(2) The rate of movement shall not 
exceed limitations set by the authorized 
officer who shall consider terrain, weath¬ 
er, distance to be traveled, and condition 
of animals. 

(3) The helicopter shall be used to 
enable the authorized officer to look for 
the presence of dangerous areas and 
move the animals away from hazards 
during the capture operation. 

<4> During capture operations, ani¬ 
mals shall be moved in such a way as to 
prevent unnecessary stress. 

<b) Motor vehicles may be used for 
the purposes of transporting captured 
animals, subject to the following humane 
procedures: 

(1) All such transportation shall be 
In compliance with appropriate State 
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and Federal laws and regulations appli¬ 
cable to the transportation of animabi 
(horses and burros). 

(2) Vehicles shall be In good repair, 
of adequate rated capacity, and safely 
operated so as to insure that captured 
animals are transported .without undue 
risk of injury. 

(3> Vehicles shall be inspected and 
approved by an authorized officer prior 
to use. 

<4> Animals shall be sorted as to age. 
size, and condition when transporting 
them so as to minimize, to the extent 
possible, injury due to fighting and 
trampling. 

(5) The authorized officer shall con¬ 
sider the condition of the animals 
weather conditions, type of vehicles, and 
distance to be transported when plan¬ 
ning for the movement of captured ani¬ 
mals. 

Chios Farrand, 

Acting Assistant. 

Secretary of the Interior. 

January 19.1977. 

(FR Doc, 77-2316 Filed 1 -19-77;3:49 pml 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 
[ 45 CFR Part 185 ] 
EMERGENCY SCHOOL AID 

Waivers of Ineligibility for Discriminatory 
Assignment of Students to Classes 

Under the authority of the Emergency 
School Aid Act (Title VII of Pub. L. 92- 
318. as amended: 20 U JB.C. 1601-1619), 
,the U S. Commissioner of Education, 
with the approval of the Assistant Sec¬ 
retary for Education and the Secretary 
of Health. Education, and Welfare, pro¬ 
poses to amend the regulation governing 
approval of waivers of ineligibility in the 
case of discriminatory assignment of 
students to classes (45 CFR 185.44* f> 

< 3)) as set forth below. 

The Emergency School Aid Act pro¬ 
vides desegregation-related financial aid 
to educational agencies and other orga¬ 
nizations. Section 706(d) of the Act <20 
U.S.C. 1605(d)) prohibits aid to educa¬ 
tional agencies which have engaged in 
certain prohibited practices. Including 
racially discriminatory assignment of 
students to classes and other groupings. 
However, an educational agency found 
to have engaged in one of these practices 
may establish its eligibility for aid by 
applying for a waiver of ineligibility amt 
show'ing that the practice has ceased to 
exist and will not reoccur. 

The Commissioner has determined 
that the present regulations are not 
wholly adequate to ensure the proper 
corrective action in the case of waivers 
of ineligibility based on discriminatory 
assignment of students to groupings 
(particularly special education classes*. 
The present regulations apply to ail 
racially identifiable groupings that can¬ 
not be justified educationally, and do 
not make it clear that remedies appro- 
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priate for one kind of grouping (such as 
unjustified ability grouping) may not be 
appropriate for another kind (such as 
unjustified assignment to educable men¬ 
tally retarded classes ). During last year’s 
funding cycle, this deficiency contributed 
to abrupt changes in the educational 
programs of educational agencies ap¬ 
plying for waivers, and to the possible 
deprivation of needed services to some 
of the students affected. Further, the 
regulations do not expressly take into ac¬ 
count statutory requirements pertaining 
to the proper treatment of handicapped 
students which have been enacted since 
tile passage of the Emergency 8chool 
Aid Act in 1972. Nor do the regulations 
ensure that students reassigned out of 
dtacriminatonly-constituted groupings 
receive special help in adjusting to their 
new educational settings. 

The revised regulations proposed by 
this document are designed to accom¬ 
plish three main purposes: 

(a) Make it clear that waiver appli¬ 
cations in the case of discriminatory as¬ 
signment of students to special education 
groupings are not approvablc If the ap¬ 
plicant disbands the groupings even tem¬ 
porarily and reassigns students in them 
to regular classes; 

(b) Condition the approval of waivers 
in the case of discriminatory assign¬ 
ment of students to special education 
groupings on the completion of evalua¬ 
tions and placements required for handi¬ 
capped students under Pub. L. 94-142 
(The Education of all Handicapped 
Children Act of 1975) and section 504 


of Pub. L. 93-112 (The Rehabilitation 
Act of 1973); and 

(c> Require that a student reassigned 
from any disc rim inatorlly constituted 
grouping to a new grouping be provided 
transitional services to help the student 
adjust to the new grouping. In addition, 
the revised regulations incorporate other 
minor and editorial changes. 

If you wish to comment on the pro¬ 
posed revised regulations, write or call: 

Thomas B. Irvin, Donohue Building. Room 
4926. 400 6th St. 8 W„ Washington. D.C. 
20202.(202) 245-0805. 

All comments received by 4:30 p-m. 
Washington. D.C. time on March 11,1977 
will be considered. 

The UB. Office of Education has de¬ 
termined that this document does not 
contain a major proposal requiring 
preparation of an Inflation Impact 
Statement under Executive Order 11821 
and OMB Circular A-107. 

(Catalog or Federal Domestic Assistance 
Numbers 13.625, 13 526, 13.628, and 13 529 ) 

Dated: January 13.1977. 

Virginia Y. Trotter, 
Assistant Secretary for Education. 

Approved: January 12,1977. 

David Mathews, 

Secretory of Health. 

Education .and Welfare. 

Revised 45 CFR 185.44(f)(3) is pro¬ 
posed to rend as follows: 

§ 185.44 XTalvrr of ineligibility. 




<f> Discrimination against children. 


<3) (1) In the case of the assignment 
of students to racially or ethnically iden¬ 
tifiable groups, tracks, or classes which 
cannot be justified educationally, as de¬ 
scribed in f 185.43(d) (5), on educational 
agency shall submit the following infor¬ 
mation: 

(A) If the assignment was to a group¬ 
ing to provide special education or re¬ 
lated services to handicapped students, 
evidence that the students so assigned 
have been evaluated and placed In ac¬ 
cordance with requirements for evalua¬ 
tion and placement of handicapped stu¬ 
dents under Pub. L. 94-142 and section 
504 of Pub. L. 93-112, and any regula¬ 
tions under those statutes: or 

(B) If the assignment was to other 
groupings, evidence that the students so 
assigned have been nondiscriminatorily 
reassigned to groupings that are not ra¬ 
cially or ethnically identifiable, or evi¬ 
dence that the students so assigned have 
been reassigned to groupings in accord¬ 
ance with the criteria in f 185.43 

(c)(l)-<3>. 

<il) If the educational agency reassigns 
any student to a new grouping under 
paragraph (f)(3)(i) of this section, it 
shall also submit evidence that it has 
made provision for such transitional 
services as are necessary to enable the 
student to participate meaningfully in 
the educational program of the new 
grouping. 

(Pub. Law 92 318. sees. 706(d)(l)-(3).) 

|FR Doc.77-2227 Filed I-24-77;8:45 am| 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

PLANT VARIETY PROTECTION BOARD 
Availability of Report 

Notice la hereby given that Hie re¬ 
port covering activities of the Plant 
Variety Protection Board, authorised by 
the Plant Variety Protection Act <7 
U.S.C. 2327 et seq.> for the 1975 and 
1976 calendar years is available for pub¬ 
lic inspection and copying in the Office 
of the Commissioner. Plant Variety Pro¬ 
tection ^Office, Grain and Seed Division, 
Agricultural Marketing Service. U.S. 
Department of Agriculture. Room 301. 
National Agricultural Library. Bclts- 
v tile. MD 20782. 

Dated: January 19. 1977. 

William T. Manley, 
Deputy Administrator. 

Program Operation* 

|FR Doc.77-2355 Piled 1-24-77:8:46 mm| 


Farmers Home Administration 
| Designation Number A425| 

LOUISIANA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that fanning, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Caldwell Parish. 
Louisiana, as a result of drought June 1 
through October 31.1976. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-68. 
and the provisions of 7 CFR 1832.3(b) 
including the recommendation of Gov¬ 
ernor Edwin Edwards that such desig¬ 
nation be mode. 

Applications for emergency loans must 
be received by this Department no later 
than March 10. 1977, for physical losses 
and October 7. 1977, for production 
losses, except that qualified borrowers 
who receive tnitial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the public 
Interest to give advance notice of pro¬ 
posed rulemaking and Invite public par¬ 
ticipation. 

Done at Washington, DC, this 18th 
day of January. 1977. 

Frank B. Elliott, 
Administrator , 

Farmers Dome Administration. 

[PR Doc.77-2368 Filed 1-24-77:8 45 amj 


| Designation Number A4281 
TEXAS 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially* affected in Lee County, Texas, 
as a result of excessive rainfall during 
the growing season April 1 through June 
30.1976, and again during harvest season 
September 15 through December 13.1976. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-68. 
and the provisions of 7 CFR 1832.3<bi 
Including the recommendation of Gov¬ 
ernor Dolph Briscoe that such designa¬ 
tion be made. 

Applications for emergency loans must 
be received by this Department no later 
than March 10. 1977. for physical losses 
and October 7, 1977. for production 
losses, except that qualified borrowers 
who receive Initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loam in the designated area makes it im¬ 
practicable and contrary to the public 
interest to give advance notice of pro¬ 
posed rulemaking and invite public par¬ 
ticipation. 

Done at Washington. DC. this 18th day 
of January. 1977. 

Frank B. Elliott, 
Administrator. 

Farmers Home Administration. 

|PR Doc 77-2360 Filed 1-24-77:8:45 amt 


Forest Service 

BANKHEAD NATIONAL FOREST 
TIMBER MANAGEMENT PLAN 

Availability of Draft Environmental 
Statement 

Pursuant to section 102(2> (C> of the 
National Environmental Policy Apt of 
1969, the Forest Service. Department of 
Agriculture, has prepared a final en¬ 
vironmental statement for the Bankhead 
National Forest Timber Management 
Plan. National Forests in Alabama. 
USDA-FS-RS-FES < Adm.) 76-23. 

This unit contains 179,294 acres of Na¬ 
tional Forest land located in Winston, 
Lawrence and Franklin Counties. Major 
actions are harvesting Umber products, 
development and maintenance of w r lld- 
life improvements, development of rec¬ 
reation facilities for dispersed recreaUon 
and construction and reconstruction of 
roads. 

This Anal environmental statement 
was transmitted to CEQ January 17. 


1977. Copies are available for impecUon 
during regular working hours at the fol¬ 
lowing locations: 

USDA. Forest Service, South Agriculture 
Bldg.. Rm. 3230, 12th St. Sc Independence 
Ave . SW.. Washington, D.C. 20250. 

USDA. Forest Service. 1720 Peachtree Streej. 

NW . Rm. 804. Atlanta. Georgia 30309. 

US FOrwt Service. 1785 Highland Avenue. 
Box 40. Montgomery, Alabama 36101. 

A limited number of single copies are 
available upon request to Forest Super¬ 
visor, NaUonal Forests in Alabama, 1765 
Highland Avenue, Box 40. Montgomery. 
Alabama 36101. 

Copies of the environmental statement 
have been sent to various Federal. 8tate 
and local agencies as ouUlned in the 
CEQ guidelines. 

Dated: January 17.1977. 

Robert F. Williams. 
Regional Environmental 

Coordinator. 

| PR Doc.77-2304 Filed 1-24-77:8:45 am) 


Office of the Secretary 

NATIONAL MEAT AND POULTRY 

INSPECTION ADVISORY COMMITTEE 

Meeting 

Pursuant to the provisions of the Fed¬ 
eral Advisory Committee Act <Pub. L. 
92-463>. notice is hereby given that a 
meeting of the National Meat and Poul¬ 
try Inspection Advisory Committee will 
be held on February 9, 1977, beginning 
at 9 a m. In Room 4306, South Building. 
U.S. Department of Agriculture, Wash¬ 
ington. D.C. 

The purpose of this Committee is to 
advise and make recommendations to the 
Secretory* of Agriculture regarding oper¬ 
ations pertaining to meat and poultry 
inspection programs pursuant to seetton 
301 of the Federal Meat Inspection Act 
and section 5 of the Poultry Products 
Inspection Act. Matters to be discussed 
will include administrative procedures 
relating to letters of credit for State 
funds; cooperative agreements; inplant 
quality control programs; survey and 
study of dry sausage; review of the Sal¬ 
monella Advisory Committee activities; 
and an update on the recommendations 
of the Expert Panel on Nitrates and Nl- 
trosamines, contact study of meat and 
poultry inspection and litigation ac¬ 
tivities. 

This meeting Is open to the public, but 
space and facilities are limited. Com¬ 
ments of interested person may be filed 
with the Committee before or after the 
meeting. 

Information pertaining to this meeting 
may be obtained from Dr. James K. 
Payne. Room 4347. South Building, U.S. 
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Department of Agriculture. 14th and In¬ 
dependence Avenue. SW.. Washington. 
DC 20250. Aren Code <202) 447-6313. 

Dated; January 21.1977. 

P. J. Muliiern. 

Vice Choir man. 
[FR Doc.77 2566 Filed 1-24-77,9:35 am) 

CIVIL AERONAUTICS BOARD 

| Order 77-1-39; Docket 29133; Agreement 
C A D. 26256; R-l through R-«l 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order 

Issued under delegated authority Jan¬ 
uary 10. 1977. 

An agreement has been hied with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s Economic 
Regulations, between various air carriers, 
foreign air carriers, and other carriers 
embodied in the resolutions of Traffic 


CAB No. 


Conference 2 (Europe/Africa/Middle 
East) of the International Air Transport 
Association <IATA>. The agreement was 
adopted at the Composite Passenger 
Traffic Conference held in Miami during 
September/October 1976. and has been 
assigned the above C A B. agreement 
number. 

We will approve the first- and econ¬ 
omy-class fares, which are comblnable 
with fares to/from United States points 
and thus have indirect application in air 
transportation as defined by the Act, but 
will disclaim Jurisdiction with respect to 
creative fares which are not similarly 
comblnable. 

Pursuant to authority duly delegated 
by the Board in the Board's Regulations 
14 CPR 385.14: 

1. It is not found that the following 
resolutions, incorporated in Agreement 
C.A.B. 26256 as indicated, and which 
have indirect application In air transpor¬ 
tation as defined by the Act, are adverse 
to the public interest or hi violation of 
the Act: 


Till* Application 


ttri .. 

R-2_ 

R-A.. 

R-4. 

R-i...- 


ui]b T02-g|*cinl EltoUvriirtB lUcotation (T4e-li0. 

mo Standard Rcadoption toaotatlon.-..—*~ 

002b TC2 (Kucf* Within Kuropr) Ad|u*tmciU Factor* >of 6 *!m of Pawitfrr 
Air TraoaporUiiou iNew). 

lift? TC2 Flmt Cban Farm.........—.—— 

002 TC3 Xcdoomjr Claci Farr*.--~~----— 


2 

3 

2 

t 

1 


2. It Is not found that the following resolutions, Incorporated in Agreement 
CA.B. 26256, affect air transportation within the meaning of the Act: 


Airwwnwii IATA TUW Application 

CAB No. 


r- 6 . CTJb TC 2 TwaUvo Farra Except Europe (Rra4optin« and ArartuUmt)-.. 

_CCS* TC2 Common If loop AnKitding) . . 


R-S.... 


OW TC3 Tracbm Fam (Rradoptins i 


Accordingly. It (s ordered, That: 

1. Those portions of Agreement C.A.B. 
26256 described in finding paragraph 1 
above, which have indirect application 
in air transportation as defined by the 
Act. be and hereby are approved; and 

2. Jurisdiction be and hereby is dis¬ 
claimed with respect to those portions of 
Agreement CAJ, 26256 described in 
finding paragraph 2 above. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board s Regulations. 14 CFR 385.50. may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above peri¬ 
od. unless within such period a petition 
for review thereof is filed or the Board 
gives notice that it will review this order 
on Us own motion. 

This order will be published In the 
Federal Register. 

Phyllis T. Kaylor, 

Secretary. 

[FR Doc.77-2163 Filed 1-24-77:8:45 ami 


|Order 77-1-53; Docket 27573; Agreement 

C A3. 26316 R-l through Rr-3; Agreement 

CAB. 26325 R-l through R-3| 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order 

Issued under delegated authority Jan¬ 
uary 11. 1977. 

Agreements have been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board s Economic 
Regulations between various air carriers, 
foreign air carriers and other carriers 
embodied in the resolutions of the Joint 
Traffic Conferences of the International 
Air Transport Association OATA). 

The agreements name additional spe¬ 
cific commodity rates as set forth below, 
reflecting reductions from general cargo 
rates; and were adopted pursuant to un¬ 
protested notice to the carriers and 
promulgated In IATA letters dated De¬ 
cember 17 and 23, 1976. 
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AKiwniMlt 

CAB 

BpselAr 
cocnmodiir 
Item No. 


KL. - 

anf 

R-2 _. 

S006 

K 3 

OTA 


B-l . .... 

l¥C 

R-3 


K-3. .... 

42M 


Dtanriptlon ifid mu 


rkrthiuit, footwear, outgrew, tiiMlrfgsrmenU. Hui&had or •cmLAnlaht'd. 1 HU i Ax 
mluituum wight SDO Ire. From New York to Lagt*. 

Clothing, footwear, outerwear, nnrleiwarroenU, QuuUrd or setnifliusb^l. 1 144 cfkgs 
minimum height 900 kg. From Bnchonot to New York. 

Totalimtor* (pari-M tit ursl) Including ticket rolU 775 c/kf. minimum weight t,«X» 
kg. From Sydney to New York. 

Flan*! mid rnwwry stock and seeds, «deluding cut flown. 153 t/kg,* minimum weight 
auOkg. From Copt nlmgcn to New York. 

Stoves and ranger, pun*, kettle* and baking tin#.* ItH c/kgj minimum weight ftOO kg. 
«ir/kg,» minimum weight IjOUOkg. From Faria to Now York. 10ft c/kt.* minimum 
weight 500 kg. KOI e/kg.> minimum freight 1,00ft kg. From Lyoti to Naw York. 

Fang of automobile*, motorscootei*, inoloceyrlw, hteyele*.* 145 oft*. minimum weight 
too kg. 107 c/kg, minimum weight 300 kg. Fmm New York to ltudu|irwf. 


rN*f-applicable Unih incomplete commodity descriptions. 

» Kxpirtw Sept. 50. 1977. 

* Ksplms Dec. 31, 1977. 

♦ Ser tipplirahle tariffs for complete commodity descriptions. 


Pursuant to authority duly delegated 
by tiie Board in the Board s Regulations. 
14 CFR 385.14, It Is not found that the 
subject agreements are adverse to the 
public interest or In violation of the Act, 
provided that approval is subject to the 
ronditions hereinafter ordered. 

Accordingly, it 1$ ordered. That: 

Agreements C.A3. 26316. R-l through 
R-3 and C.A3. 26325. R-l through R-3. 
are approved, provided that <a> approval 
shall not constitute approval of the spe¬ 
cific commodity description contained 
therein for purposes of tariff publica¬ 
tions; ib) tariff filings shall be marked 
to become effective on not less than 30 
days’ notice from the date of filing; and 
(c) where a specific commodity rate is 
published for a specified minimum 
weight at a level lower than the general 
commodity rate applicable for such 
weight, and where a general commodity 
rate is published for a greater minimum 
weight at a level lower than such specif¬ 
ic commodity rate, the specific commod¬ 
ity rate shall be extended to all such 
greater minimum weights at the appli¬ 
cable general commodity rate level. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board's Regulations. 14 CFR 385.50. may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board unless within such period a peti¬ 
tion for review is filed or the Board gives 
notice that it will review this order on Hi 
own motion. 

Tills order will be published in the 

FEDERAL Register. 

Phyllis T. Kayloh, 

Secretary. 

| PR Doc.77-8164 Filed 1 24-77:8 45 am) 


i Order 77-1-65; Docket 27573. Agreement 

CAB 26234) 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order 

Issued under delegated authority Jan¬ 
uary 11, 1877. 

An agreement has been filed with the 
Board pursuant to section 412(a> of the 


Federal Aviation Act of 1858 Ulie Act> 
and Part 261 of the Board's Economic 
Regulations between various air car¬ 
riers. foreign air carriers, and other car¬ 
riers. embodied in the resolutions of 
Traffic Conference 2 of the International 
Air Transport Association iIATA). The 
agreement was adopted at the 38th 
Meeting of the TC2 Specific Commodity 
Rates Board in Geneva held November 
15-20. 1976. 

The agreement would establish several 
new specific commodity descriptions and 
change the area of application on sev¬ 
eral descriptions as well as change the 
descriptions as shown in the Attachment 
and establish specific commodity rates 
for several items to apply between vari¬ 
ous world markets outside of air trans¬ 
portation <Europe/Africa/Middle East). 
We will approve the descriptions as 
shown in the Attachment which have 
general application within air transpor¬ 
tation as defined by the Act but will dis¬ 
claim jurisdiction with respect to the 
rates which Involve points solely outside 
of air transportation. 

Pursuant to authority duly delegated 
by the Board In the Board's Regulations. 
14 CFR 385.14: 

1. It is not found that the specific 
commodity descriptions incorporated in 
Agreement C.A.B. 26324. which have 
general application in air transportation 
as defined by the Act. are adverse to the 
public interest or In violation of the Act. 

2. It is not found that the specific 
commodity rotes incorporated in Agree¬ 
ment CA.B. 26324 which Involve trans¬ 
portation solely between foreign points 
affect air transportation within the 
meaning of the Act. 

Accordingly, if is ordered. That: 

1 Those portions of Agreement CA.B. 
26324 set forth in the Attachment which 
have general application in air trans¬ 
portation as defined by the Act, be and 
hereby are approved; and 

2. Jurisdiction be and hereby is dis¬ 
claimed with respect to that portion of 
Agreement C.A3. 26324 described In 
finding paragraph 2 above. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board's Regulations, 14 CFR 385.50, may 
file such petitions within ten days after 
the date of service of this order. 


This order shall be* effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod. unless within such period a petition 
for review thereof is filed or the Board 
gives notice that it will review’ this order 
on its own motion. 

This order will be published in the 

Federal Register. 

Phyllis T. Kaylor, 
Secretary 

AcinNEKT CAB. 26324 


item So Description 

0176.. Chocolate and chocolate man¬ 

ufactures. 1 

023OQ ... Eggs—fresh. 1 

0306.... FUh and fUh product*. ' 

0326_ Fish—excluding live. Ined¬ 

ible.’ 

0356_ Fish, crabs and or shrimp* — 

excluding fish. live, ined¬ 
ible.' 

0609.. Turkey meat.' * 

1435.. _ Carnation and chrysanthe¬ 

mum cuttings. 1 

1436_ Carnation and chrysanthe¬ 

mum cuttings. 1 

1926.. ._ Artificial sausage casings *• 

2815.. _ Tee-shirts and slip*.’ * 

2413.. Cotton denim outwear.• 

2811___ Blankets, bed sheets, bed¬ 

spreads, pillowcases, mos¬ 
quito nets and towfttr* 

4414_... Loudspeakers^ tape recorders. 

record players, radios, am* 
pi Iflera and accessaries 
thereof. 1 * 

4456__ Electrical ports for automo¬ 

biles. 1 * 

4816.. Tools consisting of twist drill*. 


masonry drill*, milling cut¬ 
ters, reamers, tool bits, 
hacksaw blades, punches, 
builders levels, screwdrivers, 
hammers, pliers. vices, 
shifting and/or adjustable 
-span tiers. 4 

4951 -— Pneumatic equipment and 

tools, namely compressors, 
hoists, rock drill machines, 
hand-held power tools, cen¬ 
trifugal and reciprocating 
pumps, steam Jet ejectors.* 


4953..Compressors.* 

4969-- Pistons and piston rings. 4 

5706-.... Quarto, raw.' 1 

0112........ Plastic sheets in rolls strips * 

6330. - Cylinders—empty or filled 

with medical gases. 1 * 

7123. Religious books * 

7164...._ Technical documents for 

drilling operations.* 

7448_-- Rubber seals. 1 

7610-... Wooden furniture unassem¬ 

bled. plywood, venter wood, 
sawn timber.’ 

8419- Films and photograph* ex¬ 

cluding newsreel film and 
motion picture film, or 35 
mm or larger dimensions * 

9592.— Empty fire ext tngulohers.* 

9969 Safety and/or racing helmets. 

work gloves, safety harnes¬ 
ses used by an Individual 
for construction, building, 
maintenance and mining. 1 


Area of application changed. 

■ Description changed. 

: Deleted, 

* New description 

|PR Doc.77-2165 Filed 1-24-77:8:46 am) 
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(Order 77-1-66; Docket 26123; Agreement 
C.A-B. 26211,11-1 through R-0] 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

* Order 

Issued under delegated authority Jan¬ 
uary 14.1977. 

An agreement has been Qlod with the 
Board pursuant to section 412<a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 oX the Board's Economic 
Regulations between various air car¬ 
riers, foreign air carriers, and other car¬ 
riers embodied in the resolutions of 
Traffic Conference 1 of the International 
Air Transport Association <IATA>. The 
agreement was adopted at the Composite 
Passenger Traffic Conference held in 
Miami, Florida during October 1976. 

Agreement C.A.B. 26211, which only 
affects air transportation Indirectly, 
would establish new fare levels between 
points within 8outh America effective 
May 1, 1977 through March 31, 1978. In 
general, all first-class, economy, and 


Accordingly, it is ordered. That: 

1. Those portions of Agreement C-A.B. 
26211, described in finding paragraph 1 
above and which have indirect applica¬ 
tion in air transportation as defined by 
the Act, be and hereby are approved: 
and 

2. Jurisdiction be and hereby is dis¬ 
claimed with respect to those portions of 
Agreement C.A.B. 26211 described in 
finding paragraph 2 above. 

Persons entitled to petition the Board 
for review of this order purs uant to the 
Board's Regulations. 14 CFR 385.50, may 
file such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above pe¬ 
riod, unless within such period a peti¬ 
tion for review thereof is filed or the 
Board gives notice that it will review 
this order on its own motion. 

This order will be published in the 
Federal Register. 

Phyllis T. Kaylor. 

Secretary. 

|FR Doc.77-2162 Filed 1-24-77:8:46 am] 


promotional fares would be increased by 
five percent. However, special fares to/ 
from Venezuela would be Increased by 
seven percent, except for special fores 
between Venezuela and Brazil which 
would bo increased by the five percent 
formula. We will approve those portions 
of the agreement governing fares which 
are combinable with fares to/frora 
United States points and thus have in¬ 
direct application In air transportation 
os defined by the Act. Jurisdiction will 
be disclaimed on the balance of the reso¬ 
lutions which govern noncombinable 
fares and thus have no application in air 
transportation. 

Pursuant to authority duly delegated 
by the Board in the Board’s Regulations, 
14 CFR 385 14: 

l. It is not found that the following 
resolutions, incorporated in the agree¬ 
ment as indicated and which have indi¬ 
rect application in air transportation as 
defined by the Act, axe adverse to the 
public interest or in violation of the Act: 


(Order 77-1-68; Docket 20128; Agreement 
CA3. 263501 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Delayed Inaugural Flights Agreement 
Order 

Issued under delegated authority Jan¬ 
uary 11, 1977. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board's Economic 
Regulations between various air carriers, 
foreign air carriers, and other carriers 
embodied in the resolutions of Traffic 
Conference 1 of the International Air 
Transport Association (IATA). The 
agreement, adopted by mail vote, lias 
been assigned the above C A B. agree¬ 
ment number. 

The agreement would permit Ecuato- 
riana to postpone to a date not later 
than MArch 31, 1977, the performance 
of its inaugural flight between Nassau. 
Bahamas and Quito. Ecuador. 

Pursuant to authority duly delegated 
by the Board in the Board’s Regulations 


14 CFR 385.14, it is not found that res¬ 
olution 100 ‘Mail 90 ) 200h Incorporated 
In Agreement C.A.B. 26356 as Indicated. 
Is adverse to the public interest or in 
violation of the Act. 

Accordingly, it is ordered , That: 

Agreement C.A B. 26356 be and hereby 
is approved. 

Persons entitled to petition the Board 
for review of this order pursuant to the 
Board's Regulations, 14 CFR 385.50, may 
flic such petitions within ten days after 
the date of service of this order. 

This order shall be effective and be¬ 
come the action of the Civil Aeronautics 
Board upon expiration of the above 
period, unless within such period a peti¬ 
tion for review thereof is flled or the 
Board gives notice that It will review 
tills order on its own motion. 

This order will be published In the 
Federal Register. 

Phyllis T. Kaylor, 
Secretary 

| PR Doc.77-2332 Filed 1-24-77;8:45 am( 

COMMISSION ON CIVIL RIGHTS 

NEW YORK ADVISORY COMMITTEE 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the rules and regulations 
of the U-S. Commission on Civil Rights, 
that a planning meeting of the New York 
Advisory Committee (SAC) of the Com¬ 
mission will convene at 4:30 p.m. and end 
at 7:30 p.m. on February 9. 1977, at the 
Phelps Stokes Fund, New York, New York 
10028. 

Persons wishing to attend this open 
meeting should contact the Commit¬ 
tee Chairperson, or the Northeast Re¬ 
gional Office of the Commission. 26 Fed¬ 
eral Plaza, Room 1039, New York. New 
York 10007. 

The purpose of this meeting is to dis¬ 
cuss ongoing Aslan American project and 
plans for new project. 

This meeting will be conducted pur¬ 
suant to the provisions of the rules and 
regulations of the Commission. 

Isaiah T. Crxswcll. Jr., 
Advisory Committee 
Management Ojflcer. 

|FR Doc.77-2333 Filed 1-24-77.8:48 urn) 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

BOWMAN GRAY SCHOOL OF MEDICINE 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a sci¬ 
entific article pursuant to section 6(c) 
of the Educational, Scientific, and Cul¬ 
tural Materials Importation Act of 1966 
(Pub. L. 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 


Afmrtnrnl 

cab 


IATA 

No. 


TM» 


Application 


20211: 

R-l..00lb III 

R-2._002 III 

n-a_ mu 

R-L..ostd 

R-L-C7DJ 


TCJ—SpKlol Krttvllroif** lUoolaUun (Tie-in). 

MAiKkutl Adoption HceohiUoau.... 

TCI Kmutton Forte-Within Sooth America (New)_*_I.. 


(Soulit America), 
(South America). 
(South America). 
(South America). 


2. It is not found that the following resolutions, incorporated in the agreement 
as indicated, affect air transportation within the meaning of the Act: 


Ajrreemont IATA 
CAB No. 


Tllla 


Application 


26211 : 

R-4. 


B-7 .. 

R-i. 


.. 071L - TCI *M>ay Group Excursion Fans (Within South America) (ttoralidai* 
ins aou Amandine). 

»W+hh TCI Group Inrhvi™ Tour Furae-South America (ReraUdatln* and 
Amandine). 

... OHw TCI Unmp Inchulm Tow Fuw-DoUrWChlU.C<>luia)>la,E<'iwdnc/ 
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Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce, Washington. D.C. 20230. 

Docket Number: 76-00492. Applicant: 
Bowman Gray School of Medicine of 
Wake Forest University, 300 South Haw¬ 
thorne Road. Winston-8alem. North 
Carolina 27103. Article: Electron Micro¬ 
scope. Model EM 9S-2. Manufacturer: 
Carl Zeiss, West Germany. Intended use 
of article: The article is intended to be 
used for viewing biological tissue speci¬ 
mens of various types. Research to be 
conducted will include: 

1. The identification and characteriza¬ 
tion of synaptosomes from specially 
treated and prepared nervous tissue. 

2. The identification of myelin figures 
by negative staining procedures and re¬ 
search concerning muscle metabolism. 

3. Effects of intrauterine devices and 
prostaglandines on the female repro¬ 
ductive system and regenerative repair 
In the vertebrate central nervous system. 

The article will also play a major role 
in a training program and will be used 
as the teaching instrument in an elec¬ 
tron microscope course entitled. “Meth¬ 
ods in Histological Research—Anatomy 
407/* 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, was being manufactured in 
the United States at the time Customs 
received this application (July 23. 1976), 

Reasons: The foreign article is a rela¬ 
tively simple, easy to operate, medium 
resolution electron microscope designed 
for confident use by beginning students 
with a minimum of detailed program¬ 
ming. The article provides 7 Angstroms 
point to point resolution, an accelerating 
voltage of 60 kilovolts <KV>. and low 
distortion magnifications from 140- 
60.000X <Magnifications of 140 to 1000X 
are within the normal, light microscopic 
range). Thus the article covers the range 
of light and electron microscopy. The 
Department of Health. Education, and 
Welfare (HEW) advises in its memo¬ 
randum dated December 10. 1976 that 
the low distortion, low magnification ca¬ 
pabilities available specifically in the 
optical range at 140X. as well os. sim¬ 
plicity and ease of operation are perti¬ 
nent to the purposes for which the for¬ 
eign article is Intended to be used. HEW 
also advises that it knpws of no domestic 
instrument or apparatus which provided 
the pertinent features of the article at 
the time customs received this applica¬ 
tion. 

The Department of Commerce knows 
of no other Instrument or apparatus of 
equivalent scientific value to the foreign 
article for such purposes as this article 
is intended to be used, which was being 
manufactured In the United States at 
the time Customs received this appli¬ 
cation. 


(Catalog of Federal Domestic Assistance Pro* 
gram NO. 11.105. Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Skppa. 
Director . Special 
Imports Programs Division . 

|PR Doc.77-2270 Filed 1-24- 77;8:45 am) 


CARNEGIE INSTITUTION OF 

WASHINGTON 

% 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub 
L. 89-651. 80 Slat. 897) and the regula¬ 
tions issued thereunder as amended (15 
CFR Part 301). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington, D.C. 20230. 

Docket Number: 76-00523. Applicant: 
Carnegie Institution of Washington. De¬ 
partment of Embryology, 115 W. Univer¬ 
sity Parkway. Baltimore. Md. 21210. 
Article: Electron Microscope Model 
JEM-100S and accessories. Manufac¬ 
turer: JKOL Ltd.. Japan. Intended use of 
article: The article is intended to be used 
for studies of DNA molecules, artificial 
membranes, membranes of cultured cells, 
and ultrastructure of nerve and muscle 
cells. The experiments to be conducted 
will include measuring the length of 
single- and double-stranded regions of 
DNA molecules that have been enzy¬ 
matically digested, observing the fusion 
of artificial and natural membranes, lo¬ 
cating and quantifying specific proteins 
in nerve and muscle ceils, and charac¬ 
terizing the distribution and structure of 
synapses in the nervous system. The arti¬ 
cle will also be used for training grad¬ 
uate students and postdoctoral trainees 
who arc working on the research de¬ 
scribed above. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be use, was being manufactured in the 
United States at the time the foreign 
article was ordered (September 9. 1976 ♦. 

Reasons: The foreign article is 
equipped with a eucentric side entry 
goniometer stage with a specified re¬ 
solving power of 7A point to point. The 
Department of Health. Education, and 
Welfare (HEW* advises in its memoran¬ 
dum dated December 20, 1976 that the 
eucentric goniometer stage of the article 
is pertinent to the applicant’s studies. 
HEW further advises that it knows of no 
domestic instrument which provided the 
pertinent feature at the time of order. 


The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is Intended to be used, which was being 
manufactured in the United States at 
the time the article was ordered. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials ) 

Richard M. Scppa. 

Director, Special 
Import Programs Division. 

IFR Doc.77-2277 Filed 1-24-77:8:45 am] 


COMPUTER SYSTEMS TECHNICAL 
ADVISORY COMMITTEE 

Open Meeting 

Pursuant to section 10*an2* of the 
Federal Advisory Committee Act. 5 U.S.C. 
App. I (8upp. V. 1975), notice is hereby 
given that a meeting of the Computer 
Systems Technical Advisory Committee 
will be held on Thursday. February 10. 
1977, at 9:30 a.m. in Room 3817, Main 
Commerce Building, 14th and Constitu¬ 
tion Avenue. NW.. Washington. D.C. 

The Computer Systems Technical Ad¬ 
visory’ Committee was Initially estab¬ 
lished on January 3, 1973. On Decem¬ 
ber 20. 1974. and January 13. 1977. the 
Assistant Secretary for Administration 
approved the recharter and extension of 
the Committee, pursuant to Section 5 
(0(1) of the Export Administration Act 
of 1969. as amended, 50 U-8.C. App. Sec 
2404(c)(1) and tile Federal Advisory 
Committee Act. 

The Committee advises the Office of 
Export Administration. Bureau of East- 
West Trade, with respect to questions 
involving technical matters, worldwide 
availability and actual utilization of pro¬ 
duction and technology, and licensing 
procedures which may affect the level 
of export controls applicable to com¬ 
puter systems, including technical data 
related thereto, and Including those 
whose export is subject to multilateral 
(COCOM* controls. 

The agenda for the meeting Is; 

(1) Opening remarks by the Chairman. 

(2) Presentation of papem or comments 
by the public. 

(3) Reports on the work programs of the 
Subcommittees: 

(a) Technology Transfer: 

(b> Foreign Availability. 

1C> Licensing Procedures; and 

<d) Hardware. 

The meeting will be open for public 
observation and a limited number of 
scats will be available. To the extent 
time permits members of the public may 
present oral statements to the Commit¬ 
tee. Written statements may be sub¬ 
mitted at any time before or after the 
meeting. 

Copies of the minutes of the meeting 
will be available upon written request 
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addressed to the Freedom of Informa¬ 
tion Officer. Room 3012. Domestic and 
International Business Administration, 
UJ3. Department of Commerce, Wash¬ 
ington. D.C. 20230. 

For further information, contact Mr. 
Charles C. ‘Swanson, Director, Opera¬ 
tions Division. Office of Export Adminis¬ 
tration. Domestic and International 
Business Administration. Room 1617M. 
U.S. Department of Commerce. Wash¬ 
ington. D.C. 20230, telephone: A/C 202- 
377-4196. 

Dated: January 19.1977. 

Raukr H. Meyer. 

Director . Office of Export Ad¬ 
ministration. Bureau of East- 
West Trade. tf.S . Department 
of Commerce. 

|FR Doc.77-2255 Filed 1-24-77:8:45 am| 


COMPUTER SYSTEMS TECHNICAL ADVI- 

SORY COMMITTEF; FOREIGN AVAIL¬ 
ABILITY SUBCOMMITTEE 

Open Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act, 5 U.S.C. 
App. I (Supp. V. 1975), notice is hereby 
given that a meeting of the Foreign 
Availability Subcommittee of the Com¬ 
puter System* Technical Advisory Com¬ 
mittee will be held on Wednesday. Febru¬ 
ary 9. 1977, at 1 p.m. in Room 3817. Main 
Commerce Building, 14th and Consti¬ 
tution Avenue. NW^ Washington. D.C. 

The Computer Systems Technical Ad¬ 
visory Committee was intially established 
on January 3. 1973. On December 20. 
1974 and January 13. 1977. the Assistant 
Secretary for Administration approved 
the recharter and extension of the Com-, 
mlttee, pursuant to section 5(c) (1) of the 
Export Administration Act of 1969. as 
amended. 50 U.8.C. App. Sec. 2404<c)<l) 
and the Federal Advisory Committee Act. 
The Foreign Availability Subcommittee 
of the Computer Systems Technical Ad¬ 
visory Committee was established on 
July 8. 1975. with the approval of the 
Director, Office of Export Administra¬ 
tion, pursuant to the charter of the 
Committee. 

The Committee advises the Office of 
Export Administration, Bureau of East- 
West Trade, with respect to questions In¬ 
volving technical matters, worldwide 
availability and actual utilization of pro¬ 
duction and technology, and licensing 
procedures which may affect the level of 
export controls applicable to computer 
systems, including technical data relat¬ 
ed thereto, and including those whose 
export is subject to multilateral (CO 
COM) controls. The Foreign Availability 
Subcommittee was formed to ascertain 
if certain kinds of equipment are avail¬ 
able In non-COCOM and Communist 
bloc countries, and if such equipment is 
available, then to ascertain if it is tech¬ 
nically the some or similar to that avail¬ 
able elsewhere. 

(1) Opening remarks by the Subcommit¬ 
tee Chairman. 

(2) Presentation of papers or comments 
by the public. 

(3) Discuss new work program for 1077. 


The meeting will be open for public 
observation and a limited number of 
seats will be available. To the extent 
time permits members of the public may 
present oral statements to the Subcom¬ 
mittee. Written statements may be sub¬ 
mitted at any time before or after the 
meeting. 

Copies of the minutes of the meeting 
will be available upon written request 
addressed to the Freedom of Informa¬ 
tion Officer, Room 3012, Domestic and 
International Business Administration, 
U-S. Department of Commerce, Wash¬ 
ington. D.C. 20230. 

For further information, contact Mr. 
Charles C. Swanson. Director, Opera¬ 
tions Division, Office of Export Adminis¬ 
tration, Domestic and International 
Business Administration, Room 1617M, 
UB. Department of Commerce. Wash¬ 
ington. D.C. 20230. telephone: A/C 202- 
377-4196. 

Dated: January 19, 1977. 

Rauer H. Meyer. 

Director . Office of Export Ad¬ 
ministration. Bureau of East- 
West Trade . C/B. Department 
of Commerce . 

|FR Doc 77-2253 Ftl«l 1-24-77:8:45 am| 


COMPUTER SYSTEMS TECHNICAL ADVI¬ 
SORY COMMITTEE; HARDWARE SUB¬ 
COMMITTEE OF THE 

Open Meeting 

Pursuant to section 10(a) (2) of the 
Federal Advisory Committee Act, 5 UB.C. 
App. I <8upp. V. 1975), notice is hereby 
given that a meeting of the Hardware 
Subcommittee of the Computer Systems 
Technical Advisory Committee will be 
held on Wednesday, February 9, 1977, at 
9 am. in Room 3817. Main Commerce 
Building. 14th and Constitution Avenue. 
NW, Washington, D.C. 

The Computer Systems Technical Ad¬ 
visory Committee was initially estab¬ 
lished on January 3. 1973. On December 
20, 1974. and January 13. 1977. the As¬ 
sistant Secretary for Administration ap¬ 
proved the recharter and extension of 
the Committee, pursuant to section 5(c) 
(1) of the Export Administration Act of 
1969. as amended. 50 U.8.C. App. Sec. 
2404(c)(1) and the Federal Advisory 
Committee Act. The Hardware Subcom¬ 
mittee of the Computer Systems Techni¬ 
cal Advisory Committee was established 
on July 8. 1975. with the approval of the 
Director. Office of Export Administra¬ 
tion, pursuant to the charter of the Com¬ 
mittee. 

The Committee advises the Office of 
Export Administration. Bureau of East- 
West Trade, with respect to questions in¬ 
volving technical matters, worldwide 
availability and actual utilization of 
production and technology, and licensing 
procedures which may affect the level of 
export controls applicable to computer 
systems, including technical data related 
thereto, and including those whose ex¬ 
port is subject to multilateral <COCOM) 
controls. The Hardware Subcommittee 
was formed to continue the work of the 
Performance Characteristics and Per¬ 


formance Measurements Subcommittee, 
pertaining to <a) maintenance of the 
processor performance tables and 
further investigation of total systems 
performance; and (b) investigation of 
array processors in terms of establishing 
the significance of these devices and de¬ 
termining the differences in character¬ 
istics of various types of these devices. 

The agenda for the meeting Is: 

(1) Opening remark * by th« Subcommittee 
Chairman. 

(2) Presentation of paper* or comments 
by the public. 

(3) Discussion of computer performance 
measurements 

(4) Dtficujw new work program for 1077. 

The meeting will be open for public 
observation and a limited number of 
seats will be available. TO the extent time 
permits members of the public may 
present oral statements to the Subcom¬ 
mittee. Written statements may be sub¬ 
mitted at any time before or after the 
meeting. 

Copies of the minutes of the meeting 
will be available upon written request 
addressed to the Freedom of Information 
Officer, Domestic and Internationa! 
Business Administration. Room 3012, 
U.S. Department of Commerce, Wash¬ 
ington. D.C. 20230. 

For further information, contact Mr. 
Charles C. Swanson. Director, Operations 
Division, Office of Export Administra¬ 
tion. Domestic and International Busi¬ 
ness Administration. Room 1617M, U.S. 
Department of Commerce, Washington, 
D.C. 20230. telephone: A/C 202-377 
4196. 

Dated: January 19, 1977. 

Raver H. Meyer, 
Director . Office of Export Ad¬ 
ministration. Bureau of East- 
West Trade. U£. Department 
of Commerce. 

|FR Doc.77 2254 Filed 1-24-77:8:45 anil 


CORNELL UNIVERSITY MEDICAL 
COLLEGE 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6<c) of 
the Educational, Scientific, and Cultural 
materials Importation Act of 1966 (Pub. 
In. 89-651, 80 Stat, 897) and the regula¬ 
tions issued thereunder as amended <15 
CFR Part 301). 

A copy of the record pertaining to this 
decision Ls available for public review 
during ordinary business hours of the 
partment of Commerce, at the Office of 
Import Programs. Department of Com¬ 
merce, Washington. D.C. 20230. 

Docket Number: 7&-005&0. Applicant; 
Cornell University Medical College. 525 
East 68 Street, New York, New York 
10021. Article: Blood Oas Electrode 
Meter Type D 22—modified for 110 V. 60C 
current- Manufacturer: L. Eschew oiler L 
Co., West Germany. Intended use of arti¬ 
cle: The article Is a replacement part for 
an existing blood gas Instrument being 
used for investigation of oxygen and car- 
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bon dioxide tension in blood and cerebral 
spinal fluid. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The abdication relates to an 
accessory for an instrument that had 
been previously imported for the use of 
the applicant institution. The article is 
being furnished by the manufacturer 
which produced the instrument with 
which the article is intended to be used 
and is pertinent to the applicant's pur* 
poses. The Deportment of Health. Educa¬ 
tion. and Welfare advises in its memo¬ 
randum dated December 10. 1076 that it 
knows of no domestic instrument of 
equivalent scientific value to the article 
for its intended uses. 

The Deportment of Commerce knows 
of no other similar accessory being 
manufactured in the United States, 
which are Interchangeable with or can 
be readily adapted to the instrument 
with which the foreign article is intend¬ 
ed to be used. 

(Catalog of Federal Domestic Aaalstanc* 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials) 

Richard M. Scppa, 
Director, Special 
Import Programs Division. 

| PR Dor.77-2273 Piled 1*24-77:8:45 am | 


DEPARTMENT OF HEALTH. 

EDUCATION, AND WELFARE 

Consolidated Decision on Applications for 
Duty-Free Entry of Ultramicrotomes 

The following is a consolidated deci¬ 
sion on applications for duty-free entry’ 
of ultramicrotomes pursuant to section 
6<c> of the Educational, Scientific, and 
Cultural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 8tat. 897) and 
the regulations issued thereunder as 
amended (15 CFR Part 301). (See espe¬ 
cially i 301.11(e).) 

A copy of the record pertaining to each 
of the applications in thb consolidated 
decision Is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Special 
Import Programs Division. Office of Im¬ 
port Programs, Department of Com¬ 
merce. Washington. D.C. 20230. 

Docket Number: 76-00508. Applicant: 
DHEW. National Institutes of Health, 
laboratory of Biophysics. IRP, NINCDS, 
Marine Biological Laboratory. L-320. 
Woods Hole. Mass. 02543 Article: Ultra- 
microtome. Model LKB 8800A with cryo- 
kit, Model 14800-1 and accessories. 
Manufacturer : LKB Produkter AB, Swe¬ 
den. Intended use of article: The article 
is intended to be usod for studies of the 
nervous system of several species of in¬ 
vertebrates and vertebrates. Special at¬ 
tention wfll be given to histochemistry* 
with frozen sections. 


Investigators will study the subcellu- 
lar localization of enzymes especially 
those involved with neurotransmitters 
metabolism. The distribution of diffusi¬ 
ble substances within the cell after being 
taken up by the cell will also be investi¬ 
gated. Tracing specific synapses and 
other cell to cell contact with membrane 
specialization will be conducted after in¬ 
tracellular injection of markers to iden¬ 
tified cells. Changes in Intracellular 
spaces and in membrane structure or in 
membrane interaction between two 
neighboring cells induced by changes in 
their biochemical and biophysical envi¬ 
ronments will also be studied. Applica¬ 
tion received by Commissioner of Cus¬ 
toms: August 12, 1976. Advice submitted 
by the Department of Health. Education, 
and Welfare on December 10. 1976. 

Docket Number: 76-00527. Applicant: 
Deborah Heart and Lung Center, Clini¬ 
cal Laboratory. Department of Pathol¬ 
ogy. Trenton Road, Browns Mills, New 
Jersey 08015. Article: Ultramtcrotome, 
Model LKB 8800A and accessories. Man¬ 
ufacturer: LKB Produkter AB. Sweden. 
Intended use of article: The article Is 
intended to be used for investigations 
that will include ultrastructural studies 
on normal and pathologic plant and ani¬ 
mal tissues, developmental studies on 
fungal systems, cyto and histochemleal 
studies on fungal systems, cyto and hls- 
tochemlcal studies on enzyme and sub- 
allular organelle localization In cells 
and tissues, membrane interactions at 
host-parasite interfaces, and subcellular 
changes In cells induced by changes in 
their biochemical and physical environ¬ 
ments. In addition, the article will be 
used in the courses Ultrastructure and 
Cytochemistry which involve a study of 
general principles on techniques and the 
use of the electron microscope to study 
the fine structure of cells and various 
subcellular organelles and the employ¬ 
ment of cytochemlcal staining methods 
to localize various enzymes. Application 
received by Commissioner of Customs: 
September 3. 1976. Advice submitted by 
the Deportment of Health. Education, 
and Welfare on December 20. 1976. 

Docket Number: 76-00529. Applicant: 
University of Texas System Cancer Cen¬ 
ter, Department of Laboratory Medicine. 
6723 Bertncr Drive. Houston, Texas 
77025. Article: UlLramicrotomc. Model 
LKB 8800A and accessories. Manufac¬ 
turer: LKB Produkter AB. Sweden. In¬ 
tended use of article: The article is in¬ 
tended to be used for studies of human 
hematopoietic tissues including bone 
marrow and peripheral blood specimens. 
Investigations will include ultrastruc¬ 
tural studies on normal and pathologic 
hematopoietic tissue for the purpose of 
diagnostic studies. Application received 
by Commissioner of Customs: September 
3, 1976. Advice submitted by the Depart¬ 
ment of Health. Education, and Welfare 
on December 20, 1976. 

Docket Number: 76-00532. Applicant: 
Cornell University Medical College. De¬ 
partment of Pathology. Room C-346, 
1300 York Avenue, New York. N.Y. 
10021. Article: Ultramicrotome. Model 


LKB 8900A and accessories. Manufac¬ 
turer: LKB Produkter AB. 8wedcn. In¬ 
tended use of article: The article is in¬ 
tended to be used for investigations that 
will include il) ultrastructural studies 
on formal and pathologic plant and ani¬ 
mal tissues, developmental studies on 
fungal systems, cyto and hJstochemicai 
studies on enzyme and subcellular organ¬ 
elle localization in ceils and tissues. 
membrane interactions at hoatparasitc 
interfaces, and subcellular changes in 
cells induced by changes in their bio¬ 
chemical and physical environments. 
The article will also be used for educa¬ 
tional purposes in the courses Ultra- 
structure and Cytochemistry which will 
involve a study of general principles on 
techniques and the use of the electron 
microscope to study the fine structures 
of cells and various subcellular organ¬ 
elles and the employment of cytochemi- 
cal staining methods to localize various 
enzymes. Application received by Com¬ 
missioner of Customs: September 9.1976. 
Advice submitted by the Department oi 
Health. Education, and Welfare on Dec¬ 
ember 20,1976. 

Comments: No comments have been 
received with respect to any of the fore¬ 
going applications. 

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles for 
such purposes os these articles are in¬ 
tended to be used, is being manufactured 
in the United States. 

Reasons: Each of the foreign articles 
provides a range of cutting speeds from 
0.1 to 20 millimeters per second. The 
most closely comparable domestic instru¬ 
ment is the Model MT-2B ultramicro¬ 
tome which is manufactured by Ivan 
Sorvall. Inc. (Sorvall). The Model MT- 
2B has a range of cutting speeds from 
0.09 to 3.2 millimeters per second. The 
conditions for obtaining high-quality 
sections that are uniform in thickness, 
depend to a large extent on the hardness, 
consistency, toughness and other proper¬ 
ties of the specimen materials, the prop¬ 
erties of the embedding materials, and 
geometry of the block. In connection 
with a prior application <Docket Num¬ 
ber 69-00665-33-46500 >. which relates to 
the duty-free entry of an article that is 
identical to those to which the foregoing 
applications relate, the Department nf 
Health. Education, and Welfare (UKW» 
advised that "Smooth cuts are obtained 
when the speed of cutting, (among such 
(other) factors as knife edge condition 
and angle», Is adjusted to the character¬ 
istics of the material being sectioned. The 
range of cutting si>ceds and a capability 
for the higher cutting speeds is. there¬ 
fore. a pertinent characteristic of the 
ultramicrotome to be used for sectioning 
materials that experience has shown dif¬ 
ficult to section.’* In connection with an¬ 
other prior application (Docket Number 
70-00077-33-46500 > which also relates to 
an article that is Identical to those de¬ 
scribed above, HEW advised that "ultra- 
thin sectioning of a variety of tissues 
having a wide range in density, hardness 
etc.** requires a maximum range In cut¬ 
ting speed and. further, that the "pro- 
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ductlon of ultrathin serial sections of 
specimens that have a great variation in 
physical properties is very difficult." Ac¬ 
cordingly. HEW advises in Its respective¬ 
ly cited memoranda, that cutting speeds 
in excess of 4 millimeters per second are 
pertinent to the satisfactory sectioning 
of the specimen materials and the rele¬ 
vant embedding materials that will be 
used by the applicants in their respec¬ 
tive experiments. For these reasons, wc 
And that the Sorvnll Model MT-2B ul¬ 
tramicrotome is not of equivalent scien¬ 
tific value to the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in¬ 
tended to be used. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles arc intended to be used, 
which is being manufactured in the 
United States. 

(Catalog of Federal Dome tic As.«ht«nce Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and 8<dentiflc Materials.) 

Richard M. Sfjta, 
Oircctor, Special 
Import Programs DivLion . 

| PR Doc.77-2275 Filed 1-24-77:8:45 am| 


SOUTHERN ILLINOIS UNIVERSITY 
SCHOOL OF MEDICINE 

Decision on App!ication for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6<c) of 
the Educational, Scientific, and Cultural 
Material Importation Act of 1966 (Pub. 
L. 89-651. 80 Stal. 897) and the regula¬ 
tions issued thereunder as amended (15 
CFR Part 301), 

A copy of the record pertaining to this 
decision Is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce, Washington. D.C. 20230. 

Docket Number 76-00530. Applicant: 
Southern Illinois University School of 
Medicine. P O. Box 3926. Springfield. Ill. 
62708. Article: Cryokit, Model LKB 
14806-1 for use with LKB Ultratome in. 
Manufacturer: LKB Produkter AB. Swe¬ 
den. Intended use of article: The article 
is intended to be used for the study of 
immune complex localization in kidney 
disease as well as other biological mate¬ 
rials and for mtcroanalysis of biological 
specimens in the future. Conjugation 
with various antigens will be carried out 
on frozen sectioned material for both 
immunofluorescence and electron micro¬ 
scope studies. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No In¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article Is intended 
to be used, is being manufactured In the 
United States. 


Reasons: The application relates to an 
accessory^ for an instrument that had 
been previously imported for the use of 
the applicant Institution. The article is 
being furnished by the manufacturer 
which produced the instrument with 
which the article is intended to be used 
and is pertinent to the applicant's pur¬ 
poses. The Department of Health, Educa¬ 
tion, and Welfare advises In its memo¬ 
randum dated December 20. 1976 that It 
knows of no domestic instrument of 
equivalent scientific value to the article 
for its Intended uses. 

The Department of Commerce knows 
of no other similar accessory being man¬ 
ufactured in the United States, which 
are interchangeable with or can be 
readily adapted to the instrument with 
which the foreign article is Intended to 
be used. 

(Catalog of Federal Domestic Ax*l«t*nee Pro¬ 
gram No. 11.105. Importation of Duty-Free 
Educational and Scientific Material!.) 

Richard 1JL Seita, 
Director , Special 
Iviport Programs Division . 

|FR Doc.77'2274 Filed 1-24-77:8:45 am | 


UNIVERSITY OF CALIFORNIA 

Withdrawal of Application for Duty-Free 
Entry of Scientific Article 

The University of California has with¬ 
drawn Docket Number 77-00060 an ap¬ 
plication for duty-free entry of an Elec¬ 
tron Microscope. Model EM 301. Accord¬ 
ingly, further administrative processings 
will not be taken by the Department of 
Commerce with respect to this applica¬ 
tion. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.105, Importation of Duty-Free 
Educational and Scientific Material*) 

Richard M. Scppa, 

Director , 

Special Import Programs Division . 

|FR Doc.77-2272 Filed 1-24-77:8:45 am) 


UNIVERSITY OF IOWA 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry' of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89 651, 80 Stat, 897) and the regula¬ 
tions issued thereunder os amended (15 
CFR Part 301>. 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington. D.C. 20230. 

Docket number: 78-00511. Applicant: 
The University of Iowa. College of Medi¬ 
cine. Department of Physiology & Bio¬ 
physics. Iowa City. Iowa 52240. Article: 
Flow scintillation counting system and 
accessories. Manufacturer: Berthold In¬ 
struments. West Germany. Intended use 
of article: The article is intended to be 


used for the study of peptide hormones 
and blood factors. Specifically, the article 
will be used for determination of the 
primary sequence of Soman tomedian C 
isolated from human blood plasma which 
would allow synthesis of large quantities 
for clinical treatment of patients having 
growth hormone deficiencies. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is Intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign 
article provides a small volume (100 
mlcrollters) measuring flow cell. The De¬ 
partment of Health. Education, and Wel¬ 
fare (HEW) advises in its memorandum 
dated December 10, 1976 that the 

capability described above is pertinent 
to the applicant's research studies. HEW 
also advises that It knows of no domestic 
Instrument of equivalent scientific value 
to the foreign article. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is Intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic AftalaUncc 
Program No 11.105, Importation of Duty- 
Free Educational and Scientific Material!) 

Richard M. Skppa, 
Director. 

Special Import Programs Division. 

|FR Doc 77-2280 Filed 1-24-77:8:45 am) 


UN’VERSfTY OF MASSACHUSETTS 
MEDICAL SCHOOL. ET AL 

Consolidated Decision on Applications for 

Duty-Free Entry of Electron Microscopes 

The following is a consolidated deci¬ 
sion on applications for duty-free entry 
of electron microscopes pursuant to sec¬ 
tion 8(c) of the Educational, Scientific, 
and Cultural Materials Importation Act 
of 1966 (Pub, L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended <15 CFR Part 301). (See espe¬ 
cially i 301.11(e).) 

A copy of the record pertaining to 
each of the applications in this consoli¬ 
dated decision is available for public re¬ 
view during ordinary business hours of 
the Department of Commerce, at the 
8pecial Import Programs Division, Of¬ 
fice of Import Programs. Department of 
Commerce. Washington, D.C. 

Docket number: 76-60522. Applicant: 
University of Massachusetts Medical 
8chool. Department of Anatomy. 55 Lake 
Ave., North, Worcester, MA 10605. Arti¬ 
cle: Electron Microscope. Model JEM- 
100S and accessories. Manufacturer: 
JeoL Japan. Intended use of article: The 
article is intended to be used for exami¬ 
nation of biological tissues which will In¬ 
clude both the male and female repro¬ 
ductive system in various stages of 
differentiation and development, the or¬ 
gan of corti in the inner ear and the 
nerves leading to that organ, bone and 
connective tissue under various experi- 
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mental pathological disease states, kid¬ 
ney following Induced experimental dis¬ 
ease, lymphoid and blood elements from 
pathological disease states, both periph¬ 
eral and central nervous systems from a 
number of genetic diseases and disorders. 
Experiments to be conducted will be 
aimed at determining the structure of 
ceils and the role of various components 
in the economy of the cell The arttclc 
will also be used to teach and train grad¬ 
uate students involved In a new graduate 
program and to teach microscopy to 
medical students who elect to do research 
in microscopy anatomy. Application re¬ 
ceived by Commissioner of Customs: Au¬ 
gust 25. 1576. Advice submitted by the 
Department of Health. Education, and 
Welfare on: December 20. 1976. Article 
ordered: August 17.1976. 

Docket number: 76-00526. Applicant: 
University of Massachusetts Medical 
School. Department of Pathology. 55 
Lake Avenue North. Worcester. MA 01605. 
Article: Electron Mtcroecope, Model JEM 
100S and Haskris recirculating water 
chiller. Manufacturer: Jeol. Japan. In¬ 
tended use of article: The article is in¬ 
tended to be used for examination of 
biological tissues which will include the 
heart and great vessels of animals with 
experimental cardiovascular disease, the 
pancreas, kidneys and skeletal muscle of 
animals with experimental diabetes, the 
brain and other tissues after the Induc¬ 
tion of inflammation. In addition, bone 
marrow specimens, biopsies of human 
tumors, kidney and liver biopsies and 
other tissue specimens obtained for diag¬ 
nostic and educational purposes will be 
examined. Experiments to be conducted 
will be aimed at determining the patho¬ 
physiology of Inflammation, athero¬ 
sclerosis, diabetes mellltus and leukemia. 
Studies of a variety of human tumors 
will assist in the understanding and 
treatment of cancer The article will also 
be used to teach and train post doctoral 
fellows, pathology residents and staff as 
well as to teach microscopy to medical 
students who elect to do research in 
pathology. Application received by Com¬ 
missioner of Customs: September 3. 1976. 
Advice submitted by the Department of 
Health. Education, and Welfare on: De¬ 
cember 20, 1976. Article ordered: August 
17. 1976. 

Comments: No oqpuncnto have been 
received with respect to any of the fore¬ 
going applications. Decision: Applica¬ 
tions approved. No instrument or appa¬ 
ratus of equivalent scientific value to the 
foreign articles, for such purposes as 
these article# are intended to be used, 
was being manufactured in the United 
States at the time the articles were 
ordered. Reasons: Each foreign article 
provides distortion free micrographs over 
a magnification range of 100 to 200.000 X 
without a pole-piece change. The Depart¬ 
ment of Health. Education, and Welfare 
<HEW) advises in its respectively cited 
memoranda that each articles low dis¬ 
tortion in the low magnification range Is 
pertinent to each applicant’s Intended 
use. HEW further advises that it knows 
of no domestic instrument which pro¬ 


vided the pertinent feature at the time 
of order. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to any of the 
foreign articles to which the foregoing 
applications relate, for such purposes as 
these articles are Intended to be used, 
which was being manufactured in the 
United States at the time the articles 
were ordered. 

(Catalog of Federal Domohttc As&L>Unce Pro¬ 
gram No. 11.106. Importation of Duty-Free 
Educational and Scientific Materials) 


The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catalog of Federal Domestic A/*ntjinrc Pro¬ 
gram No. 11.105. Importation of Dtity-Frr* 
Educational and Scientific Material* I 

Richard M. Scrrx. 

Director, 

Special import Programs Division. 

|PR Doc.77 2279 Filed 1 34 17.6:45 ami 


Ric Kami M. SErrA. 

Director , 

Special Import Programs Division . 
IFR Doc 77-2281 Filed 1-14 77;8:45 am) 


VETERANS ADMINISTRATION 
HOSPITAL—TACOMA 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The foUow r ing is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6<c) of 
the Educational, Scientific, and Cultu¬ 
ral Materials Importation Act of 1966 
(Pub. L. 89-651, 80 Stat. 897> and the 
regulations issued thereunder as 
amended f15 CFR Part 301 ). 

A copy of the record pertaining to this 
decision Is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington. D.C. 20230. 

Docket number: 75-00445. Applicant: 
Veterans* Administration Hospital, 
American Lake, Tacoma. WA 98403. Arti¬ 
cle: Microtome, Universal Cut-All, Spare 
Parts and accessories. Manufacturer: 
Carl Zeiss. West Germany. Intended use 
of article: The article is intended to be 
used to prepare undermineralized human 
bone biopsies for quantitative histological 
measurements. Several experimental 
groups are to be evaluated in order to 
determine the pathology of bone diseases 
and to evaluate the efficacy of specific 
therapeutic programs in controlled 
studies. Renal bone disease, primarily 
osteoporosis, and vitamin D deficiency 
are scheduled for study 

Comments: No comment# have been 
received with respect to this application. 
Decision: Application approved. No 
instrument or apparatus of equiva¬ 
lent scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufactured 
in the United States. Reasons: The for¬ 
eign article is a sophisticated, massive 
and rigid microtome which is capable of 
providing 0.1 micron sections of raw bone 
consistently. The Department of Health, 
Education, and Welfare (HEW) advises 
in its memorandum dated December 10. 
1976 that the capabilities of the article 
described above arc per linen t to the ap¬ 
plicant’s Intended use. HEW also advises 
that it knows of no domestic instrument 
which provides all the pertinent features 
of the article. 


VETERANS ADMINISTRATION, WADS 
WORTH HOSPITAL CENTER—LOS 

ANGELES 

Decision on Application for Duty-Free Entry 
of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(0 of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder as amended <15 
CKR Part SOD. 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington, D.C. 20230. 

Docket number: 76-00533. Applicant: 
Veterans Administration. Wadsworth 
Hospital Center. Wilahtre and Sawtclle 
Blvds.. Los Angeles. California 90073. Ar¬ 
ticle: Electron Microscope, Model EM 400 
with single condenser lens and accesso¬ 
ries. Manufacturer: Philips Electronics 
Instruments NVD, The Netherlands In¬ 
tended use of article: The Article will be 
used for studies of the glomerular capil¬ 
lary wall In rats and humans including 
the Arrangement of the glycoprotein 
macromolecular filaments, 12 A wide. In 
the free surface coat of the visceral epi¬ 
thelial cell, the cell-membrane relation¬ 
ships in the vicinity of the glomerular 
epithelial &IK, the relationships between 
the outer layer of the trilaminar-plasma 
membrane and the surface coat, and the 
relationships between the slit membrane 
and the surface coat. The specific aim of 
the Investigations is to define those fac¬ 
tors or influences which prevent, stabilize 
or heal Injury to the glomerulus. The 
article will also be used for educational 
purposes In the course Approved Resi¬ 
dency in Pathology and a Clinical Lab¬ 
oratory Technological Trainee Program 
Comments: No comments have been 
received with respect to this application. 

Decision: Application approved No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, was being manufactured in 
the United States at the time the foreign 
article was ordered (March 4, 1976). 

Reasons; The foreign article provides 
a magnification range of 50 to 800.000X 
and adequate illumination over this 
range due to built-in electronically ad- 
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jus tabic anode to shield distance. The 
Department of Health* Education, and 
Welfare (HEW) advises in its memoran¬ 
dum dated December 20, 1976 that the 
capabilities described above are perti¬ 
nent to the applicant’s intended pur¬ 
poses. HEW further advises that It knows 
of no domestic instrument which pro¬ 
vided the pertinent features at the time 
of order. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which was being 
manufactured in the United States at 
the time the article was ordered. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.106, Importation of Duty-Free 
Educational and Scientific Materials.) 

Rickard M. 8eppa, 
Director . Special 
Import Programs Division. 

|PR Doc.77 2278 Filed l-24-76;8:45 am| 


Economic Development Administration 

FLOWER HANDBAG MANUFACTURING 
CORP. 

Petition for a Determination of Eligibility 
To Apply for Trade Adjustment Assistance 

A petition by Flower Handbag Manu¬ 
facturing Corporation. 25 Hall Street. 
Brooklyn. New York 11205. a producer of 
handbags for women and girls, was ac¬ 
cepted for filing on January 17. 1977, 
pursuant to section 251 of the Trade Act 
of 1974 (Pub. L. 93-618) and f 315.23 of 
the Adjustment Assistance Regulations 
for Firms and Communities (13 CFR 
Part 315), Consequently, the United 
States Department of Commerce has Ini¬ 
tiated an investigation to determine 
whether increased imports into the 
United States of articles like or directly 
competitive with those produced by the 
firm contributed Importantly to total or 
partial separation of the firm's workers, 
or threat thereof, and to a decrease in 
sales or production of the petitioning 
firm. 

Any party having a substantial interest 
in the proceedings may request a public 
hearing on the matter. A request for a 
hearing must be received by the Chief. 
Trade Act Certification Division, Eco¬ 
nomic Development Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230. no later than the close of 
business of February 4, 1977. 

Jack W. Osburn, Jr.. 

Chief . Trade Act Certification 
Division. Office of Planning 
and Program Support. 

(FR Doc.77-2100 Filed 1-24-77:8:45 tun| 


National Fire Prevention and Control 
Administration 

ADVISORY COMMITTEE ON FIRE TRAIN¬ 
ING AND EDUCATION FOR THE NA¬ 
TIONAL ACADEMY FOR FIRE PREVEN 
TION AND CONTROL 

Meeting Change 

The time and place of the Advisory 
Committee on Fire Training and Educa¬ 


tion for the National Academy for Fire 
Prevention and Control meeting, previ¬ 
ously announced to be held on January 31 
and February 1, 1977. from 8:30 a.m. to 
5 p.m., In the Press Room, Washington 
Hotel, 15th Street at Pennsylvania Ave¬ 
nue NW., Washington. D.C., has been 
changed to January 31. 1977. 8:30 a.m.- 
12:15 p.m., at 2400 M Street NW.. Room 
114, Washington. D.C.. 2 p.m.-5 p.m.. In 
the Press Room. Washington Hotel. 15th 
Street at Pennsylvania Avenue NW.. 
Washington. D.C.; and on February 1. 
1977. 8:30 a.m.-4 p.m.. In the Capitol 
Room, Washington Hotel. 15th Street at 
Pennsylvania Avenue NW., Washington. 
D.C. The notice of this meeting was 
previously published in the January 6. 
1977, Fedeiial Register. Volume 42, No. 
4. pages 1286-87. FR Doc. 77-530. All 
other information related to this meeting 
announcement remains as originally 
published. 

Dated: January 19.1977. 

Howard D. Tipton. 

Administrator , National Fire 
Prevention and Control Ad- 
ministration. 

|FR Doc.77-2371 Filed 1-24-77:8:45 am] 


Office of the Secretary 

WEATHER MODIFICATION ADVISORY 
BOARD 

Establishment 

In accordance with the provisions of 
the Federal Advisory Committee Act (5 
U.S.C. App I (Supp. V. 1975)) and the 
Office of Management and Budget Cir¬ 
cular A-63 of March 1974, and after con¬ 
sultation with OMB. the Secretary of 
Commerce has determined that the 
establishment of the Weather Modifica¬ 
tion Advisory Board is in the public 
interest in connection with the perform¬ 
ance of duties imposed on the Depart¬ 
ment by law. 

The Board will advise and make rec¬ 
ommendations to the Secretary, through 
the Administrator of the National 
Oceanic and Atmospheric Administra¬ 
tion. on matters of a national policy, a 
national research and development pro¬ 
gram. and other aspects of weather 
modification as outlined in the National 
Weather Modification Policy Act of 1976 
(Pub. L. 94-490), enacted October 13. 
1976. The scope of the Board's activities 
covers research; development; opera¬ 
tions: economic, social, environmental, 
and legal Impacts; funding; program 
management; legislation; regulation; 
and international Implications and 
agreements. 

The Board will consist of about 17 
members, with a balanced representation 
of scientific groups, academia, operators, 
users, environmentalists, lawyers, con¬ 
sumers. government officials, etc., ap¬ 
pointed by the Secretary of Commerce. 

The Board will function solely as an 
advisory body, and in compliance with 
the provisions of the Federal Advisory 
Committee Act. Its charter will be filed 
under the Act. 

Interested persons are invited to sub¬ 
mit comments regarding the establish¬ 


ment of the Weather Modification Ad¬ 
visory Board. Such comments as well ius 
any inquiries, may be addressed to the 
Associate Administrator, Environmental 
Monitoring and Prediction. National 
Oceanic and Atmospheric Administra¬ 
tion, Rockville, Maryland 20852. phone: 
301-443-8646 

Dated: January 18, 1977. 

Joseph E. Kasputys, 
Assistant Secretary 
for Administration. 

(FR Doc.77-2367 Filed 1-24-77:8:46 am) 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SE¬ 
VERELY HANDICAPPED 

PROCUREMENT LIST 1977 
Proposed Additions 

Notice is hereby given pursuant to sec¬ 
tion 2(a)(2) of Pub. L. 92-28; 85 Stat. 
77, of the proposed addition of the fol¬ 
lowing services and commodities to Pro¬ 
curement List 1977, November 18. 1976 
(41 FR 50975). 

Tax Form Order FuUUlment Services, Buffalo 
and Western New York, N.Y. 

Campground Cleanup and Trash Removal. 
U.S.D A.. Forest Service. Laramie. Wyoming 

Class 4910 
Creeper. Mechanics 
4810-00-106-7834 

Class 7340 
8poon. Plastic 
7340-00-J10-1300 

If the Committee approves the pro¬ 
posed additions, all entities of the Gov¬ 
ernment will be required to procure the 
above services and commodities from 
workshops for the blind or other severely 
handicapped. 

Comments and views regarding the 
proposed deletions may be filed with the 
Committee on or before February 24. 
1977. Communications should be ad¬ 
dressed to the Executive Director, Com¬ 
mittee for Purchase from the Blind and 
Other Severely Handicapped. 2009 Four¬ 
teenth 8trect North, Suite 610, Arlington 
Virginia 22201. 

This notice is automatically cancelled 
six months from the date of this Fed¬ 
eral Register. 

By the Committee. 

C. W. Fletciixr. 
Executive Director. 
|FR Doc.77 2263 Filed 1-24-77:8:45 am| 


PROCUREMENT LIST 1977 
Proposed Deletion 

Notice is hereby given pursuant to sec¬ 
tion 2‘a> (2) of Pub. L. 92-28; 85 Stat. 
77, of the proposed deletion of the fol¬ 
lowing commodity from Procurement 
List 1977, November 18, 1976 (41 FR 
50975), 

Class 3990 

Pallet. Material Handling 
3090-00-035-7260 

Comments and view's regarding the 
proposed deletion may be filed with the 
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Committee on or before February 24. 
1977. Communlcatlom should be ad¬ 
dressed to the Executive Director. Com¬ 
mittee for Purchase from the Blind and 
Other Severely Handicapped. 2009 Four¬ 
teenth Street North, Suite 610. Arlington. 
Virginia 22201. 

This notice Is automatically cancelled 
six months from the date of this Fed¬ 
eral Register. 

By the Committee. 

C. W. Fletcher, 
Executive Director. 

I Fit Doc.77-2264 Piled 124~77;8 45 ami 


PROCUREMET LIST 1977 
Deletion 

Notice of proposed deletions from Pro¬ 
curement List 1977. November 18. 1976 
(41 PR 50975> were published in the Fed¬ 
eral Register on December 3. 1976 (41 
FR 53126). 

Pursuant to the above notice the fol¬ 
lowing service is deleted from the Pro¬ 
curement List: 

Keypunch and Verification, Thirty percent o t 
overflow requirements for Interstate Com¬ 
merce Communion. Washington. DC 

By the Committee. 

C. W. Fletcher. 
Executive Director. 

I PR Doc 77- 2265 Filed 1-24-77:8:46 am) 


CONSUMER PRODUCT SAFETY 
COMMISSION 

PROPOSED EXEMPTION FROM PREEMP¬ 
TION FOR CALIFORNIA'S CHILDREN'S 
CLOTHING FLAMMABILITY REGULA¬ 
TIONS 

Oral Proceedings 

The purpose of this notice is to an¬ 
nounce that the Consumer Product 
6afety Commission will offer Interested 
persons an opportunity for oral presenta¬ 
tions concerning the proposed exemp¬ 
tion from preemption under section 16 
<c) of the Flammable Fabrics Act (FFA) 
(15 OS.C. 1203(c)) for California’s chil¬ 
dren's clothing flammability regulations. 
The oral presentations will be in Wash¬ 
ington, D.C. on February 7; in San Fran¬ 
cisco. California, on February 14; and In 
Los Angeles. California on February 15. 
The Commission invites any interested 
jxjrson to submit by February 2 a request 
to make an oral presentation at any of 
the three locations. 

Background 

In a letter dated October 25. 1976. the 
California State Fire Marshal requested 
the Commission to grant an exemption 
from preemption under the FFA for its 
regulations. The Commission published 
the proposed exemption, with a memo¬ 
randum from the California 8talc Fire 
Marshal. In the Federal Register of De¬ 
cember 27. 1976 (41 FR 56294). in ac¬ 
cordance with section 10 of the FFA <15 
U.8.C. 1203) and the Commission's pro¬ 
posed and interim procedures concerning 
applications for exemption from preemp¬ 


tion under the FFA. (July 29, 1070. 41 
FR 31569). 

The California regulations require 
items of children*8 clothing meeting only 
the criteria of acceptance of Federal 
Standard C8 191-53 (16 CFR Part 1610) 
to bear cautionary labeling, when sold or 
offered for sale in California on or after 
July 1. 1977. The California regulations 
also require items of children's clothing 
sold or offered for sale in California on 
or after July 1. 1979 to meet the criteria 
of acceptance stipulated In the Federal 
flammability standards for children's 
sleepwear. FF 3-71 (16 CFR Port 1615) 
and FF 5-74 (16 CFR Part 1616), or any 
other standard approved by the State 
Fire Marshal. If the Commission grants 
the proposed exemption, the California 
flammability regulations for children's 
clothing would not be preempted under 
section 16 of the FFA. 

Prior to granting any application for 
an exemption from preemption under 
the FFA, the Commission must provide 
an opportunity for the presentation of 
written and oral views concerning the 
proposal, in accordance with Section 16 
of the Act and the proposed and interim 
procedures. In the December 27, 1976 
Federal Rec inter notice proposing the 
exemption, the Commission solicited 
written comments from interested per¬ 
sons. to be received by the Commission's 
Office of the Secretary on or before Feb¬ 
ruary 25. 1977. In this notice, the Com¬ 
mission is providing for oral proceedings 
concerning the proposed exemption. 

Relevant Issues To Be Addressed 
in Oral Presentations 

Section 16(c) of the FFA permits the 
Commission to grant an exemption from 
preemption if; (I) Compliance with the 
8tate or local flammability requirement 
would not cause the fabric, product, or 
related material to be in violation of the 
Federal requirement. (2) the 8tate or 
local flammability requirement provides 
a significantly higher degree of protec¬ 
tion than the Federal requirement, and 
(3) the State or local requirement would 
not unduly burden interstate commerce. 
To assist the Commission in reaching 
conclusions concerning the degree of 
protection provided by the California 
regulations and the extent to which the 
regulations would burden interstate 
commerce, the Commission would like 
oral presentations to address the follow¬ 
ing questions, in addition to any other 
relevant matters the participants wish 
to address: 

1. Whether the California regulations 
concerning the flammability of chil¬ 
dren’s clothing would provide a signifi¬ 
cantly higher degree of protection from 
the risk of occurrence of fire with respect 
to which the Federal standard. CS 191- 
53. is in effect. 

2. Whether the California regulations 
concerning the flammability of chil¬ 
dren’s clothing would unduly burden in¬ 
terstate commerce, specifically. 

(a) Whether it is technologically fea¬ 
sible to comply w ith the California regu¬ 
lations. 

(b> Whether it is economically feasible 


to comply with the California regula¬ 
tions. 

(c) . Whether the cost of complying 
with the California regulations would 
unduly burden interstate commerce. 

(d) The present geographic distribu¬ 
tion of the items to which the California 
regulations would apply, and projections 
of future geographic distribution. 

<e' The probability that other States 
or local governments will apply for an 
exemption for a similar flammability 
standard or other regulation. 

(f) Whether there are any particular 
circumstances affecting the 8tate of Cal¬ 
ifornia that make it necessary for Cali¬ 
fornia to establish its regulations. 

Procedures for Oral Proceedings 

The oral proceedings will be informal, 
nonadversary, legislative type proceed¬ 
ings at which there will be no formal 
pleadings or adverse parties. 

The proceedings will be conducted Im¬ 
partially, thoroughly, and expeditiously 
to allow interested persons an opportu¬ 
nity for oral presentation of data, views 
or arguments while preserving the basic 
informal nature of rulemaking under 
section 553 of title 5 of the United States 
Code. The oral presentations will be 
transcribed. A copy of the transcript for 
each oral proceeding will be available 
for examination by interested persons 
in the Commission's Office of the Sec¬ 
retary shortly after the presentations. 

It is anticipated that a Commissioner 
will preside at each of the oral proceed¬ 
ings. The presiding officer will chair the 
proceedings; make appropriate provision 
for testimony, comments, and questions: 
and will be responsible for the orderly 
conduct of the proceedings. The presid¬ 
ing officer will have all the powers neces¬ 
sary or appropriate to contribute to the 
equitable and efficient conduct of the 
oral proceedings, including the follow¬ 
ing: 

(1) The right to apportion the time 
of persons making presentations in an 
equitable manner In order to complete 
the presentations within the time period 
allotted for the proceedings. 

(2) The right to terminate or shorten 
the presentation of anv partv when, in 
the view of the presiding officer, such 
presentation is repetitive or is not rele¬ 
vant to the purpose of the proceedings 

(3) The right to confine the presenta¬ 
tions to the Issues specified in this notice 
of oral proceeding. 

(4) The right to require n single rep¬ 
resentative to present the views of two 
or more persons or groups who have the 
same or similar interests. The presiding 
officer will have the authority to identlfv 
groups or persons with the same or 
similar interests in the proceedings. 

The presiding officer and Commission 
representatives will have the right to 
question persons making an oral presen¬ 
tation as to their testimony and any 
other matter relating to the proposed 
rule. Persons In attendance may submit 
questions, in writing, to the presiding 
officer. 

Persons wishing to comment on. or re¬ 
but, statements by other participants in 
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the oral proceedings may do so by send¬ 
ing written comments (preferably in five 
copies) to the Office of the Secretary. 
Consumer Product Safety Commission. 
Washington. DC. 20207 on or before 
February 25. 1077. which is the deadline 
for submitting written comments on the 
proposed exemption. Persons making an 
oral presentation may also submit, on or 
before February 25. a written presenta¬ 
tion of their views or any other written 
statement for the record. Materials re¬ 
ceived by the Office of the Secretary after 
February 25 will be considered to the 
extent practicable. Received comments 
and other relevant material may be seen 
In the Office of the Secretary, Third 
Floor. 1111 18th 8treet NW., Washington. 
D.C. during working hours Monday 
through Friday. 

Requests To Participate in Oral 
Proceedings 

The February 7 Washington. D.C. pro¬ 
ceeding has been tentatively scheduled 
to begin at 9:20 a m. at the Commission's 
third floor hearing room, 1111 18th 
Street NW.. Washington. D C. The Feb¬ 
ruary 14 San Francisco proceeding has 
been tentatively scheduled to begin at 
9:30 a.m at the Federal Building. 450 
Golden Gate Avenue. Room 2007. San 
Francisco. California. The February 15 
Los Angeles proceeding has been tenta¬ 
tively scheduled to begin at 9:30 a.m. at 
the Patriotic Hall, 1816 Fimieroa Street. 
Loa Angeles, California. The locations 
and times for these proceedings may be 
confirmed with the Commission's Office 
of the Secretary. Any changes will be 
published In the Federal Register and 
the Commission's public calendar prior 
to these proceeding*. 

All persons who wish to make an oral 
presentation should notify Richard 
Danca of the Office of the Secretary. 
CPSC. Washington, D.C. 29207, tele¬ 
phone 202-634-7700. no lnt*r than close 
of business February 2, 1977 for sched¬ 
uling purposes. Persons wishing to make 
a presentation should indicate the city 
In which they desire to make a presenta¬ 
tion and the amount of time they re¬ 
quest. A summary or outline of each oral 
presentation should be filed with the 
Office of the Secretary at least 2 working 
dnva prior to the oral presentation. 

In order to facilitate presentations by 
interested persons who are unable to 
attend during normal working hours, the 
Commission Is wflltng to nrovlde an op¬ 
portunity for presentations after 5:00 
pm. If persons wish to make a presenta¬ 
tion after 5:09 n m th«v should so notify 
ths Office of the S^re^ary. 

The following persons have already 
submitted requests to mnke an oral pres¬ 
entation end n~d n^t mbmit another re- 
ouest: Text Pc risMHutnr* Association; 
National Cotton Council of America; 
Sears. Roebuck end company; Ameri¬ 
can Apparel Mam torturers Associa¬ 
tion: National Retail Manufacturers As¬ 
sociation; Coalition of Andrei Industries 
in California: Springs Mills, Inc.: Cotton 
Incorporated; Man-Made Fiber Pro¬ 
ducers Association: Inc.. National Unit- 
wear Manufacturers Association; Ameri¬ 


can Textile Manufacturers Institute: 
State Fire Marshall of the State of Cali¬ 
fornia. If they have not already done so. 
these persons should notify the Office 
of the Secretary of the amount of tL~e 
they request for a presentation and 
should Indicate the city In which they 
desire to mnke a presentation. 

Dated: January 19. 1977. 

Sadye E. Dunn, 
Secretary , Consumer 
Product Safety Commission. 

I PR Doc.77-2235 Filed 1-24-77;8:45 am) 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

ENVIRONMENTAL IMPACT STATEMENTS 
Roceipt 

Environmental impact statements re¬ 
ceived by the Council on Environmental 
Quality from January 10 through Janu¬ 
ary 14. 1977. The date of receipt fo reach 
statement is note In the statement sum¬ 
mary. Under Council Guidelines the 
minimum period for public review* and 
comment on draft environmental impact 
statements in forty-flve (45) days from 
this Federal Register notice of avail¬ 
ability. (March 7. 1977). The thirty (30) 
day period for each Anal statement be¬ 
gins on the day the statement Is made 
available to the Council and to com¬ 
menting parties. 

Copies of Individual statements are 
available for review from the originating 
agency. Bock copies will also be available 
at 10 cents per page from the Environ¬ 
mental Law Institute. 1348 Connecticut 
Avenue. Washington. D.C. 20036. 

DKrARTMZNT 07 AGRICULTURE 

Contact: Coordinator of Environmental 
Quality Activities. Omoo of the Secretary. US. 
Department of Agriculture. Room 359-A. 
Washington, D.C. 20250. 202-447-3065. 

foxes r sex vies 

Draft 

US Borax Mining Access Rd, Quartz HUi 
Prospect. Alaska, January 12: Proposed, by 
the United States Borax it Chemical Corpora¬ 
tion (in behalf of Pacific Coast Mines, Inc ), 
U tho development of a mining exploration 
road due east of Ketchikan on the mainland 
of southeast Alaska. This road Is to be used 
far Intensive development drilling of the 
prospect to depths below COO feet and for the 
extraction of about 500 tons of ore for pUot 
testing (bulk sampling). The gre.ue-t ad¬ 
verse impact will be a major development in 
an otherwise undeveloped area of the Ton- 
gam National Poreat. Greater pressure will be 
put on fish and other aquatic life. (ELR 
Order No. 70047.) 

Cannery Creek Timber Sale. Chugoch N P, 
Alaska, January 12: Proposed ts a timber 
Bale near Cannery Creek, Unawlk Inlet, 
Prince William Sound, approximately 70 
mile*! northwest of Cordova, Alaska. The sale 
la a combination salvage and reoerrolr right- 
of-way clearing project for a proposed Alaska 
Department of Fl*h and Oainc salmon hatch¬ 
ery project. The estimated volume U 2.230 
MBP which will be coming from 0 dearcut 
units totalling approximately 100 acres. The 
gross sale area Is 460 acre#. The scenic value 
of the area wlU be altered by the proposed 
•ale over the next 30 to 40 years. (ERL Order 
No. 70040 ) 


Final 

Wilderness Suitability. Oregon Dunes 
NJLA-, Douglas Lane, Coos County, Or eg,, 
January 11: The proposed action Is the Im¬ 
plementation of a management plan for the 
Oregon Dunes National Recreation Ares. 
SluslaW N.F. In Lane, Douglas, and Coos 
Counties, Oregon. The area will be managed 
primarily for dlxpcrccd use. while providing 
for a broad spectrum of recreational activi¬ 
ties. Existing campgrounds will be retained 
and a large campground will be provided rear 
Butterfield Lake, sa well a* 4 primitive 
hiker-boater camps on Silteoos Lake, Tah- 
kenltch Lake and the Umpqua River. Impacts 
on the environmen t wil l be beneficial. Com¬ 
ments mode by: HUD. USD A. DOT. FPC, 
DOC. DOI, COE. EPA 8tate and local agen¬ 
cies. concerning citizens. (ELR Order No. 
70043.) 

SOIL CONSERVATION SrXVTCX 

Final 

Central Mad loon Watershed Project. Modi- 
non County. La.. January 10: The proposed 
project Is Tor watershed protection, flood pre¬ 
vention. and drainage In Madison Parish. 
Louisiana. Approximately 52 mile* of chan¬ 
nel work with appurtenant measures will be 
Installed. Lord treatment measures will be 
applied on 38,700 seres of cropland and pas¬ 
ture land. and 16,200 acres will be managed 
for wildlife habitat. About 790 acres of forest¬ 
land. 2 acres of wooded channel banka, and 
285 acres of open land will be disturbed by 
construction. Comment* made by* COE. DOT. 
HEW. DOT. OKO. EPA. State and local agen¬ 
cies. concerned citizen*. (FTT.R Order No. 
70033.) 

Depaetmznt or Dotnsx, Air Forcr 

Contact: Dr. Billy Welch. Room 4D 873. 
The Pentagon. Washington. D.C. 20330, 202- 
OX 7-9297. 

Final 

US-AJ* Communication* Relocation to 
Scott APB, St. Clair County. ID.. January 12: 
Proposed is the relocation of Headquarter* 
Air Force Communications Service and all of 
Its technical unit* at Rich&rds-Ocbaur AFB 
Including four C-140 aircraft to Scott AFB. 
niinola (approximately 2,104 military and 
civilian manpower authorizations), except 
result of the proposed action, approximately 
42 military manpower authorizations) would 
be relocated to Keesler AFB. Mississippi. A* a 
result of the proposed action, approximately 
3,709 military and civilian manpower au¬ 
thorizations and would be deleted from the 
Richards-Oebaur AFB which would result tn 
a savings of about 1,543 manpower position*. 
Comments made by: EPA. VA. USD A, DOC. 
HEW. HUD. State and local agencies, con¬ 
cerned group* and persons. (EIJi Order No. 
70039.) 

DrrAon* ent or Defense. Army Coara 

Contact: Dr. C. Orant Ash. Office of En¬ 
vironmental Policy Development. Attn: 
DAEN CWR P. Office of tho Chief of Engi¬ 
neers. U.8, Army Corps of Engineers, 1000 In¬ 
dependence Avenue, 8.W., Washington, D.C. 
20314.203-093-6795. 

Draft 

Redbank and Fancher Creeks Investigation, 
Freeno County, Calif., January 12: The pro¬ 
posed plan Includes construction of flood 
control facilities east of the Fre»no-Clovls 
metropolitan area tn Fresno County, Califor¬ 
nia. to provide Increased flood protection to 
eastern Fresno. Clovis, and surrounding rural 
and agricultural lands. The plan calls for a 
dam on Fancher Creek, enlargement of the 
existing Big Dry Creek project, and construc¬ 
tion of three detention basins, one on Pup- 
creek. one on Redbank Creek, and one on 
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Alluvial Drain Adverse effects Include loss 
of agricultural land* riparian vegetation* and 
wildlife habitat. (Sacramento District) (ELR 
Order No. 70043.) 

Charlotte Co. Beach Erosion Control, etc. 
Study, Charlotte County. Fla.. January 10: 
ThU statement considers beach fill and perl, 
odlc nourishment for the northerly 17.400 
linear feet (3.3 miles) of Charlotte County 
on Manosota Peninsula, construction of a 
550-foot rubble-mound terminal groin on 
the southwest tip of the peninsula, and con¬ 
struction of a 700-foot rubble-mound revet¬ 
ment easterly along the north shore of Stump 
Pass. Adverse effects Include temporary deg¬ 
radation of water quality at specific sites. 
(Jackson District). (ELR Order No. 70028.) 

PaplUlon Creek and Tributaries Lakes (2), 
Nebraska. January 10: The proposed project 
la to modify the plan for the Big PapUllon 
Creek portion of the basin to author)** Dam 
3A in lieu of Dams 1 through 0. It Is also 
the Intent of the District Engineer to com¬ 
plete the development of Dams 10 and 11 as 
authorized. Initiate the construction of Dam 
10 as authorized, and defer construction of 
any of the dams In the West Branch PaplUlon 
Creek portion of the basin uutll a restudy is 
completed. Adverse Impacts Include acquisi¬ 
tion of 7.050 acres of land, displacement of 
02 families, loss of riparian wildlife habitat, 
and some degradation of downstream and 
lake water quality. (Omaha District). (ELR 
Order No. 70020.) 

Hudson R. Project. NJ5. U8. Water Supply 
Study. New York. January 13: Proposed Is 
the construction of a water Intake structure, 
pumping station, water treatment facility 
and sixty mile tunnel through deep rock for 
utilizing Hudson River water os a supple¬ 
ment to the existing New York City System 
when the existing system reservoirs reach 
predetermined low levels Indicative of poten¬ 
tial shortages. The project also entails com¬ 
pletion of portions of New York City Water 
Tunnel No. 3 and rehabilitation of an exist¬ 
ing pipeline between the New York City 
System and Nassau County. Impacts associ¬ 
ated with operation Include minor adverse 
local effects on water quality. (North Atlantic 
Division). (ELR Order No. 70040.) 

Final 

Patchogue River Maintenance Dredging. 
Middlesex County, Conn.. January 13^ The 
proposed action Is to conduct maintenance 
dredging on the Patchogue River Federal 
Navigation Project In Westbrook, Connecti¬ 
cut. A hydraulic dredge will remove approxi¬ 
mately 17.600 cubic yards of sediment to a 
land disposal area in the mouth of the 
Patchogue River. Future maintenance will 
utilise ocean disposal at the Cornfield Shoals 
dumping ground. Adverse Impacts Include 
the continued disruption of benthic com¬ 
munities. Increase of solid*, nutrients, and 
chemicals in the water column, and tem¬ 
porary runoff of dratnoge at the disposal site 
Comments made by: EPA. DOC. DOT DOT. 
State and local agencies, and concerned citi¬ 
zens. (El R Order No. 70058.) 

F. N VI* O N M IT*T AI. POOTTXTIOK AOXNCY 

Contact: Please refer to the separate notice 
published by EPA In this Issue of the Fb&kxal 
Rzcarrs* for the appropriate EPA contact. 

Draft 

New Milford Wasterwater Collection and 
Treatment, Connecticut. January 12: This 
statement proposes the development of a 
regional wastewater treatment and collection 
system to serve the towns of New Milford 
and Brookfield. Connecticut. Included Is the 
expansion In three phases of an already ex¬ 
isting system which currently serves only the 
downtown area of New Milford, The treat¬ 
ment facility will be located In New Milford. 


on the west bank of the Housatonic River. 
Limited adverse effects are anticipated. (Re¬ 
gion I). (ELR Order No. 70048 ) 

Final 

Exhaust and Crankcase Regulations—1078 
Models. January 12: The proposed action Is 
the institution of exhaust and crankcase 
regulations for 1078 and later model year 
street-legal motorcycles with displacements 
greater than 50 cc Exhaust emission stand¬ 
ards for hydrocarbons (HC) will be set at 
5 to 14 grams per kilometer with the exact 
standard being a function of engine displace¬ 
ment. Carbon monoxide (CO) emissions must 
not exceed 17 g km for ail motorcycles. In 
1080 the HC emission standard will bo 5 g km 
regardless of engine size and the size and the 
CO emission standard will be reduced to 12 
g/km. Environmental effects will be benefi¬ 
cial. Comments made by: DOC. DOT, con¬ 
cerned groups and persons. (ELR Order No. 
70038.) 

W. Contra Costa Co Wastewater Program, 
Contra Costa County, Calif., January 10: 
Proposed is the development of a wastewater 
management plan for the Western Contra 
Costa County area primarily to meet the 
needs of municipal wastewater dischargers. 
The objectives relate to upgrading the meth¬ 
od of effluent disposal and providing ade¬ 
quate treatment, while enhancing the early 
reclamation and reuse of wastewater effluent. 
Adverse effects related to construction will 
oocur mostly along the Interceptor routes 
from Pinole to Richmond and at the dredging 
sites for submarine outfall extensions. Com¬ 
ments made by: COE, USCS. EPA. HEW. DOI, 
DOT. AHP, 06A. FPC, State and county 
agencies, concerned citizens, (ELR Order No. 
70032.) 

FXDtXAX, KKKXGt Ad M IN IhTXATI ON 

Contact: Mr. Robert Stern. Director, Office 
of Environmental Impact. Federal Energy 
Administration. New Poet Office Building. 
Room 7119, 12th and Pennsylvania Avenue. 
NW. Washington. D C 20461. 202 961 8021. 

Draft 

Centra] Rock Mine, 8FR. Fayette County, 
Ky . January 13: The proposed project In¬ 
volves the implementation of the Strategic 
Petroleum Reserve, Title I. Part B, of the 
Energy Policy and Conservation Act (PI*. 94- 
163). This action Is part of the Early Storage 
Reserve and proposes to store 14 million bar¬ 
rels of oil in an underground limestone mine 
located in Lexington. Kentucky. Tho pro¬ 
posed storage of oil at Central Rock Mine 
would be Implemented at an existing under¬ 
ground limestone mine presently owned and 
operated by the Central Rock Company. Ad¬ 
verse socioeconomic impacts may result if 
the limestone mine Is closed temporarily. 
(ELR Order No. 70052.) 

fronton Mine, 8PIL Lawrence County, 
Ohio. January 12: This project involves the 
implementation of the Strategic Petroleum 
Reserve, Title I, Part B. of the Energy Pol¬ 
icy and Conservation Act of 1975 (Pub. L. 
04-163). The present action Is part of the 
Early Storage Reserve and proposes to store 
21 million barrels of oil In on underground 
limestone mine located near Iron ton. Ohio. 
The proposed storage of oil at fronton Mine 
would be Implemented at an abandoned un¬ 
derground limestone mine presently owned 
by the Alpha-Port land Cement Company. 
(ELR Order No. 70053.) 

Final 

West Hack berry Salt Dome—SPR. Cam¬ 
eron County, La . January 13: Proposed la 
the implementation of the Strategic Petro¬ 
leum Reserve (SPR), Title I, Part B, of the 
Enorgy Policy and Conservation Act of 1975 
through the development of a 60 million 
barrel crude oil facility at the West Hack- 
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berr y sal t dome. Under the initial phsne of 
tho SPR, referred U> as the Early Storage 
Reserve (ESR). 160 million barrels of oil will 
bo stored by 1978. The West Hack berry *ltc. 
a salt dome with existing cavities located In 
Cameron Parl&h, Louisiana, has been Identi¬ 
fied as a candidate site for the ESR. Ad¬ 
verse effects include the risk of oil spDls. 
Comments made by: AHP, COE. EPA. FPC. 
HEW. NRC. TV A. DOT. TREA. State And lo¬ 
cal agencies, organizations on4 Individuals 
(ELR Order No. 70060.) 

DWAttTMtNT or HUD 

Contact: Mr. Richard H. Broun. Director. 
Office of Environmental Quality. Room 7258. 
451 7th Street. 8 W. Washington. D.C. 20410, 
202-765-8308 
Draft 

Vista Verde Subdivision, Dado Co., Dade 
County. Flo., January II: Proposed is the 
development of a subdivision project Vista 
Verde, located 14 miles northwest or Miami, 
Florida. The 240-acre project will Include 142 
single family detached residences, 306 duster 
residences, 833 townboum units, and a 12- 
ocre school-pork site. The completion of the 
development will create additional demand 
on utilities, and municipal and community 
services and facilities. Other impacts Include 
increases In surface water run-off. congestion 
of truffle, and increases In atr and nolne pol¬ 
lution. (ELR Order No. 70036.) 

Sugar Land. 1st Colony Subdivision, Fort 
Bend County. Tex.. January 10: The proponed 
action is the development of 7,530 acres for 
multipurpose use In tho city of Sugar Land. 
Te*-*. The project will Include up to 13.200 
uniui under the HUD/FHA home mortgage 
programs. Plans coll for additional construc¬ 
tion of a golf course and several lakes. The 
major Impact would be the transition of the 
area from Its present predominantly agricul¬ 
tural state Into a planned urban develop¬ 
ment providing a wide range of living ac¬ 
commodations for 83.000 people. (ELR Order 
No. 70027.) 

Final 

8L Charles Communities, Charles County. 
Md, January 12: Proposed is the develop¬ 
ment of St. Charles Communities, located 
approximately 25 miles southeast of Wash¬ 
ington. D.C. It is bounded on the north and 
east by Maryland Route 6. on the south by 
Maryland Route 448. and on the west by 
U.8. Route 301. Adverse effects of develop¬ 
ment Include the degradation of the Zekiah 
Swamp The existing and proposed trans¬ 
portation network for the area may also 
prove to be Inadequate. Comments made by. 
USDA, COE. DOT, ERDA, EPA. FPC. Stale 
and local agencies, concerned citterns < IXft 
Order No. 70045.) 

Supplement 

Merced, Atwater. Castle AFB (Hi), Merced 
County. Calif.. January 13: This statement 
supplement* a draft K1S filed with CEQ in 
April. 1976. concerning Merced. Atwater. 
Castle Air Porce Base and Environs. It con¬ 
sists of consideration of major areas accept¬ 
able for HUD programs. Including mortgage 
Insurance. Major potential beneficial im¬ 
pact* result in the availability of mortgage 
insurance, preservation of select natural 
areas, and enoouragemont of residential de¬ 
velopment in areas of moderate noise levels. 
Potential adverse Impacts are the loss of 
open space and agricultural land (ELR Order 
No. 70066 ) 

Dkpaktmxmt or Inraxoa 

Contact: Mr Bruce Blanchard. Director. 
Environmental Project Review, Room 7260 . 
Department of the Interior, Washington. D C 
20240, 202-343-8891. 
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BtTftTAU OF LAND MANAGEMENT 

Draft 

San Lula Resource Area, Graring Manage¬ 
ment, Colorado. January 10: Proposed la a 
gracing management program on national re¬ 
source lands In the San Lula Valley, located 
In south-central Colorado. The components 
of the proposal are (1) intensive manage¬ 
ment of grazing (allotment management 
plana of A MPa) on 473.016 acres; (2) cus¬ 
todial management of grazing on 16,635 
acres; (3) elimination of grazing on 8.930 
acres; and (4) continuation of unallotted 
status of range on 19.000 acres. Construction 
of various range improvements would be re¬ 
quired to Implement the AMPs, and fencing 
would be required to eliminate grazing In 
some areas. (ELR Order No. 70034.) 

Pinal 

Northwest Colorado Coal. Routt, Moffat, 
and Rio Blanco Counties. Colo., Jonuary 10; 
Proposed Is the approval by the Department 
of the Interior of a variety of formal and 
anticipated proposals relating to the devel¬ 
opment of Federal coal. The cumulative 
effects of increased coal exploration and de¬ 
velopment. additional Federal coal leasing, 
and right-of-way approval are analyzed on 
a regional basis Coal related developments 
would total 3 mines. 3 power plants. 80 miles 
of new* railroads, 90 miles of new roads, and 
350 miles of new powerllnes by 1990. Adverse 
Impacts Include modification of natural con¬ 
tours, sedimentation, IniTeaics In air pollu¬ 
tion. and loss of 10,000 seres of habitat. 
Comments made by: AUP. ERDA, EPA. 
HEW. HUD. ICC. DLAB. State and local 
agencies, concerned groups and persona 
(ELR Order No. 70030.) 

Challls Planning Unit Qraring Program. 
Custer County. Idaho, January 10: Proposed 
are domestic livestock, management plans 
for the Challls Unit, which includes 330.617 
acres of national resource lands. The plan 
would Include permanent grazing systems, 
range Improvements including water devel¬ 
opments, fencing, cattl©guards and gates, 
vegetative manlpuatlon and stock trails. Ad¬ 
vert* impacts would Include periodic In¬ 
creases of sedimentation In pastures where 
livestock would be concentrated for early 
spring use. short-term Impacts of vegetation 
because of plants not being permitted to 
meet growth requirements, occasional com¬ 
petition of wildlife and wild horses for vege¬ 
tation. and a decrease of grazing for opera¬ 
tors. Comments made by: U3DA. EPA. DOL 
AHP, State and local agencies, concerned 
citizens. (ELR Order No. 70035.) 

Drr.UTMCNT or Ladds 

Draft 

Occupational Exposure to Cotton Dust, 
Standard. Proposed Is the regulation of em¬ 
ployee exposure to cotton dust by prohibit¬ 
ing their exposure to respirable particulates 
above the concentration limit of 300 ug/m*. 
The proposal also provides for employee ex¬ 
posure measurements, methods of compli¬ 
ance, personal protective equipment, train¬ 
ing, work practices. Including housekeeping, 
medical surveillance, and recordkeeping. No 
adverse Impacts on the environment external 
to the workplace are expected as a result of 
the promulgation of the proposed standard. 
(ELR Order No. 70059.) 

Department of Tfanspostation 

Contact: Mr. Martin Convlaser. Director, 
Office of Environmental Affairs, U S. Depart¬ 
ment of Transportation. 400 7th Street. 8.W., 
Washington. DC. 30890, 302-426-4357. 

rCDCKAL HIGHWAY ADMINISTItATIOW 

Draft 

UB. 34 Relocation. U8. 34 Bypass—8R- 
37. Wabash and Huntington Counties. Ind„ 


January 12: Proposed Is the relocation of 
UB 34, commencing at the existing inter¬ 
section with S.R. 13. northeast of the City 
of Wabash, then northeasterly for between 
15.6 and 18 8 miles (subject to the alternate 
•elected) to the existing S R 9-S-R. 37 By¬ 
pass west of the City of Huntington. Sec¬ 
ondary terminal being considered are the 
west end of the 08. 24 Bypass around the 
City of Wabash and eastern termini the west 
city limits of the City of Fort Wayne Ad¬ 
verse effects lncludo the relocation of from 
3 to 5 families and as many as 10 businesses. 
(Region 6). (ELR Order No. 70046.) 

N. A 8. Tigard Exchange. Pacific Hwy— 
1-6, Clackamas. Multnomah, and Washing¬ 
ton Counties, January 13: The proposed ac¬ 
tion calls for the widening of 1.44 miles of 
existing four lane freeway to six lanes, com¬ 
pleting the six-lane freeway from Salem to 
Portland. Two safety features are proposed 
In addition: reconstruction of Haines Inter¬ 
change and construction of an exclusive I 
truck bypass lane. The bypass lane would 
Join an existing shoulder which would bs 
converted to an exclusive truck climbing 
lane. Three alternatives are currently under 
consideration, each having Its respective Im¬ 
pact. (Region 10). (ELR Order No. 70041.) 

Final 

Florida 8trcet Extension, Mobile, Mobllo 
County, Ala., January 13: Proposed Is tho 
construction of an extension of Florida 
Street from Oovcmment Boulevard to 
Sprlnghlll Avenue In Mobile. Alabama. Tho 
project length ranges from 2.2 to 2.4 miles, 
depending upon the alternative iteleoted. The 
imost significant negative Impact of the 
project Is the potential dislocation of ap¬ 
proximately 19 families, 13 bufilnc&ees, and 
2 non-profit organizations. Temporary con¬ 
struction disruption would resutt. Comments 
made by: DOC. U3DA, HUD. 1TKW, EPA, State 
and local agencies, concerned citizens. (ELR 
Order No. 70054.) 

Interstate 210. Los Angeles, Los Angeles 
County. Calif., January 10: Tho proposed 
action la the construction of a 5.6-mllc seg¬ 
ment of 1-210 Freeway between 0.1 mile west 
of Van Nuys Blvd. and 1.0 mile east of Sun- 
land Blvd. In Los Angeles. California. This 
will bs the last link of the 48.7-mlle freeway 
to be completed. Adverse Impacts include dis¬ 
location of 142 famlllea. taking of 17-704 
acres of undeveloped land leased for park 
purposes from the 1.437 acre Hansen Dam 
Recreational Area, loss of flood storage capac¬ 
ity in the dam Basin, and loss of wildlife 
habitat Comments made by: DOT. HEW. 
USDA. EPA, COE. DOT, HUD. State and local 
agencies, concerned citizens. (ELR Order No. 
70031.) 

U 8. 18 Expressway. Clayton County. Clay¬ 
ton County. Iowa, January 13: Proposed 1s 
the construction of a section of the US 18 
Arterial in Clayton County. The 4-mlle proj¬ 
ect begins on present UB. 18 near the west¬ 
ern section line of Section 29, T96. R3W. In 
Clay ton Co, and proceeds north to a point 
In the Basil Glard Claim No. I near Station 
6300. The section curves northeasterly, then 
easterly to the new Mississippi River Bridge 
at Marquet. The acquisition of 140 acres of 
land, including 95 acres of Umber and pas¬ 
ture land and 25 acres of tillable land, will be 
necessary. Other negative Impacts Include 
removal of natural wildlife habitat from the 
deepest section of the creek valley to the 
agricultural fields surrounde d by woodland. 
Comments made by: HEW. HUD. DOI. EPA. 
State and local agencies, concerned citizens, 
(ELR Order No. 70044.) 

1-471, from 1-275 to Cincinnati. Campbell 
and Kenton Counties, Ky. January 12: The 
proposed acUon Is construction of a north- 
south interstate connector between 1-275 
and Cincinnati. The 3.61-mile faculty U to 
be a o-lane divided highway from Lexington 


Avenue In Newport south to UB. 27 In the 
vicinity of Moock Rood and the Intersection 
with UB. 27 at Sunset Avenue. Adverse Im¬ 
pacts will be displacement of residents and 
businesses, increases in air and noise pollu¬ 
tion. and disruption of wildlife. (Region 4) 
Comments made by: HEW. HUD, EPA, DOC, 
DOI. USDA, Stale and local agencies, con¬ 
cerned citizens. (ELR Order No. 70037 ) 

S.R. 61. Oliver Sprlngs-8.R. 61, Anderson 
and Roano Counties, Tenn. The proposed 
project Is a relocation of State Route around 
the northern portion of Oliver Springs, Ten¬ 
nessee. The 2.2-mile project begins on the 
south went side of Olivor Springs and extends 
to existing Bit 61. southeast of Oliver 
Springs. The faculty will be a 6-lane city- 
type cross section for the first part and then 
a 4-lano divided faculty for the last portion. 
Negative effects Include the displacement of 
residences and businesses. Introduction of 
noWe and air pollution, soil erosion and silta* 
tion of water courses, a visual Impact on the 
community, and a potential for side slope 
tnatabUlty. (Region 4) Comments made by: 
HUD. DOI, FPC, DOT. COB, EPA. HEW. 
State and local agencies, concerned citizens. 
(ELR Order No. 70050.) 

UB. 2 Belknap Viaduct. Superior. Douglas 
County. January 13: The proposed project 
involves replacement of the Belknap Street 
Viaduct which carries local and USH 2 traffic 
in th&Clty of Superior, Douglas County. Wis¬ 
consin. The new structure would be a 4-lane 
bridge and would be from 1500 to 1900 feet 
long, depending upon Its new location. Ad¬ 
verse effects Include right of way require¬ 
ments; disruption of families, business, and 
wildlife In the center drainage area; and 
damages to haul roads not designed for heavy 
loads. Comments made by: EPA. DOT, HEW. 
HUD, DOT. State and local agencies, con¬ 
cerned citizens. (ELR Order No. 70065.) 

Nrcixai Regulatory Commission 

Contract: Mr. Benard Re niche. Director of 
Division of Reactor Licensing. P-722, NRC. 
Washington. D.C. 20555. 301-492-7373. 

Supplement 

Midland Plant, Units 1 and 2 (8 1), Mid¬ 
land County. Mich., January 13: This state¬ 
ment supplements a final E1S filed with 
CKQ in March. 1972. The proposed action is 
the continuance of the construction permits 
Issued on December 15. 1972 to Consumers 
Power Company for the construction of Mid¬ 
land Plant Units 1 and 2. The Midland 
Plant Units 1 and 2 will have two pressurized 
water reactors that will generate about 1,300 
mogawatts of electricity for distribution to 
the applicants system. In addition, up to 
about 4.900,000 pounds per hour of steam are 
designated to be delivered to the Dow Chem¬ 
ical Company. (ELR Ordor No. 70057.) 

Davto Tunderman, 

Acting General Counsel. 

|FR Doc.77-2271 Filed l-24-77;8:45 am| 


DEPARTMENT OF DEFENSE 
Department of the Air Force 
USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

January 6. 1977. 

The USAF Scientific Advisory Board 
Space and Missile System* Organization 
Advisory Group. Air Force Systems Com¬ 
mand. will hold meetings on February 14, 
1977 from 8:30 am. to 5 p.m and Feb¬ 
ruary 15, 1977 from 8:30 a.m. to 1 p.m. 
at the Los Angeles Air Force Station, 
California In the Command Presentation 
Center, Building 105. 
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The Group will receive classified brief¬ 
ings and hold classified discussions on 
selected space programs. 

The meetings concern matter* listed In 
section 552(b) of Title 5. United States 
Code, specifically subparagraph (1) 
thereof, and that accordingly the meet¬ 
ings will be closed to the public. 

For further Information contact the 
Scientific Advisory Board Secretariat at 
202-697-8404. 

Frankie S. Estep. 

Air Force Federal Register, 
Liaison Officer. Directorate of 
Administration. 

|PR Doc.77 2101 Piled 1-24-77:8:45 am| 


USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

January 13.1977. 

The USAF Scientific Advisory Board 
ad hoc Committee on the EF-111A will 
hold meetings at Klrtland AFB. New 
Mexico on February 15 and 16.1977 from 
9 a.m. to 5 p.m. each day. 

The Committee will receive classified 
briefings and hold classified discussions 
on the EF-111A. 

The meetings concern matters listed in 
section 552(b) of Title 5. United States 
Code, specifically subparagraph (1) 
thereof, and accordingly the meetings 
will be closed to the public. 

For further information contact the 
Scientific Advisory Board Secretariat at 
<202) 697-8404. 

Frankie S Estep, 

Air Force Federal Register * 
Liaison Officer ; Directorate 
of Administration . 

|PR Doc.77-2300 Filed 1-24-77,8:45 am | 


USAF SCIENTIFIC ADVISORY BOARD 
Meeting 

January 17. 1977. 

The USAF Scientific Advisory Board 
ad hoc Committee on Aeronomy will hold 
a meeting on February 18. 1977 in the 
Pentagon. 

The Committee will have a working 
session to discuss and complete work on 
the final draft report on the study of 
Aeronomy. 

The meeting will be open to the public. 

For further Information contact the 
Scientific Advisory Board Secretariat at 
<202) 697-4648 

Frankie 8. Estep. 

Air Force Federal Register 
Liaison Officer, Directorate 
of Administration. 

I PR Doc.77-2307 Filed 1-24-77:8:45 ara| 


Office of the Secretary 

DOD ADVISORY GROUP ON ELECTRON 
DEVICES 

Advisory Committee Meeting 

Working Group A (Mainly Microwave 
Devices) of the DoD Advisory Group on 
Electron Devices (AGED* will meet in 


closed session at 201 V wrick Street, New 
York, NY 10014 on 15 February 1977. 

The purpose of the Advisory Group is 
to provide the Director of Defense Re¬ 
search and Engineering, the Director, 
Defense Advanced Research Projects 
Agency and the Military Departments 
with technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group A meeting will be 
limited to review of research and de¬ 
velopment programs which the Military 
Departments propose to initiate with 
industry, universities or in their labora¬ 
tories. The microwave area includes pro¬ 
grams on developments and research re¬ 
lated to microwave tubes, solid state 
microwave, electronic w'arfare devices, 
millimeter wave devices, and passive de¬ 
vices. The review will Include details of 
classified defense programs throughout. 

In accordance with section 10(d) of 
Appendix I, Title 5. United States Code, 
it has been determined that this Ad¬ 
visory Group meeting concerns matters 
listed In section 552(b) of Title 5 of the 
United States Code, specifically subpara¬ 
graph (1) thereof, and that accordingly, 
this meeting will be dosed to the public. 

Maurice W. Roche, 
Director. Correspondence and 
Directives , OASD (Comp¬ 
troller) . 

January 19.1977. 

(PR Doc 77-2385 Piled 1-24-77:8:45 *m] 


COD ADVISORY GROUP ON ELECTRON 
DEVICES 

Advisory Committee Meeting 

Working Group C (Mainly Imaging 
and Display) of the DOD Advisory Group 
on Electron Devices (AGED) will meet In 
closed session at the Institute for De¬ 
fense Analysis. 400 Army Navy Drive. 
Arlington. Virginia 22202. on 16 February 
1977 vice the 27 January 1977 meeting 
which was cancelled. 

The purpose of the Advisory Group is 
to provide the Director of Defense Re¬ 
search and Engineering, the Director. 
Defense Advanced Research Projects 
Agency and the Military Departments 
with technical advice on the conduct of 
economical and effective research and 
development programs in the area of 
electron devices. 

The Working Group C meeting will be 
limited to review of research and de¬ 
velopment programs which .the mili¬ 
tary Departments propose to initiate with 
Industry, universities or in their labora¬ 
tories. This special device area Includes 
such programs as Infrared and Night 
Vision Sensors. The review will include 
classified program details throughout. 

In accordance with section 10(d) of 
AppendLx I. Title 5. United States Code, 
it has been determined that this Ad¬ 
visory Group meeting concerns matters 
listed in section 552(b) of Title 5 of the 
United 8tates Code, specifically subpnrn- 
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graph <1) thereof, and that accordingly 
this meeting will be closed to the public. 

Maurice W. Roche, 
Director. Correspondence and 
Directives. OASD (Comptrol¬ 
ler). 

January 19,1977. 

| PR Doc.77-2330 Piled 1-24-77.8:45 am) 

ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

| ERDA-1563-O] 

MANAGEMENT OF INTERMEDIATE LEVEL 
RADIOACTIVE WASTE, OAK RIDGE NA 
TIONAL LABORATORY, OAK RIDGE, 
TENNESSEE 

AvailabiFty of Draft Environmental 
Statement 

Notice is hereby given that a Draft En¬ 
vironmental Statement, ERDA-1553-D, 
Management of Intermediate Level Ra¬ 
dioactive Waste. Oak Ridge NaUonal 
Laboratory, Oak Ridge. Tennessee, was 
issued pursuant to the Energy Research 
and Development Administration's 
(ERDA) implementation of the National 
Environmental Policy Act of 1969. The 
statement was prepared to support an 
administrative action to select a pre¬ 
ferred technique for the management of 
intermediate level radioactive waste 
(ILW) and the construction and opera¬ 
tion of a facility to Implement the tech¬ 
nique at the Oak Ridge National Labora¬ 
tory In Roane County. Tennessee. 

Copies of the draft statement have 
been distributed for review and comment 
to Federal and Tennessee State and local 
agencies and other organizations and in¬ 
dividuals. Copies of the draft statement 
are available for public inspection at the 
ERDA public document rooms at: 

ERDA Headquarters. 20 Xioaonchuactt* Ave¬ 
nue. Washington, D C. 

Albuquerque Operation* Office, Klrtland Air 
Farce Bam Kant, Albuquerque. Nesr Mexico. 
Chicago Operations Office, 9800 South Out 
Avenue. Argonne. Illinois 
Idaho Operation* Office, 550 Second Street, 
Idaho Polio, Idaho. 

Nevada Operations Office. 2753 South High- 
land Drive. Los Vegas. Nevada. 

Oak Ridge Operations Office. Federal Build¬ 
ing. OaX Ridge, Tennetwee. 

Richland Operations Office. Federal Building. 

Richland. Washington. 

San Francisco Operations. 1333 Broadway 
Oakland, California. 

Savannah River Operations Office. Savannah 
River Plant. Aiken. South Carolina. 

Comments and views concerning the 
draft statement are requested from other 
Interested agencies, organizations and 
Individuals. Single copies of the draft en¬ 
vironmental statement will be furnished 
for review aud comment upon request 
addressed to W. H. Pennington, Director. 
Office of NEPA Coordination. U.S. 
Energy Research and Development Ad¬ 
min 1st raUon, Moil Station E-201. Wash¬ 
ington. D.C. 20545, *301) 353—4241. Com¬ 
ments shoud be sent to the same address 
In accordance with guidelines from the 
Council on Environmental Quality, agen¬ 
cies and members of the public sub¬ 
mitting comments on the draft environ- 
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NOTICES 


mental statement should endeavor to 
make their comments as specific, sub¬ 
stantive. and factual as possible without 
undue attention to matters of form in 
the impact statement. It would assist in 
the review of comments if the comments 
were organized in a manner consistent 
with the structure of the draft state¬ 
ment. Emphasis should be placed on the 
assessment of the environmental impacts 
of the waste management activities, and 
the acceptability of those impacts on 
the quality of the environment, partic¬ 
ularly as contrasted with the impacts of 
reasonable alternatives. Commenting en¬ 
titles may recommend modifications 
and/or new alternatives that will en¬ 
hance environmental quality and avoid 
or minimize adverse environmental 
Impacts. 

Comments on the draft environmental 
statement will be placed In the above 
referenced document rooms and will be 
considered in the preparation of the final 
environmental statement if received 
within 00 days of the date of publication 
of this notice. 

Dated at Gcrmnntown. Md.. this 18th 
day of January 1977. 

For the Energy Research and Develop¬ 
ment Administration. 

Jamts L, Livtiiman, 
Assistant Administrator 
for Environment and Safety. 

(FR Doc.77-2200 Piled 1-24 77:8:45 am | 


1ERDA-I551-D) 

NEVADA TEST SITE. 

NYE COUNTY. NEVADA 

Availability of Draft Environmental Impact 
Statement 

Notice is hereby given that a Draft 
Environmental Impact Statement, 
ERDA-1551-D, Nevada Test Site, Nye 
County. Nevada (January 1977), has 
been Issued pursuant to the Energy Re¬ 
search and Development Administra¬ 
tion's < ERDA» implementation of the 
National Environmental Policy Act of 
1969. The statement was prepared to 
support ERDA administrative actions re¬ 
lated to the continuation of ERDA*s un¬ 
derground nuclear testing program and 
other activities at the Nevada Test Site 
for Fiscal Year 1978 and beyond. 

Copies of the draft statement have 
been distributed for review and comment 
to Federal. State and local agencies and 
other organizations and individuals. 
Copies of the draft statement are avail¬ 
able for public Inspection at the ERDA 
public document rooms at: 

ERDA Headquarter*. 20 Massachusetts Ave¬ 
nue. Washington. D C. 

Albuquerque Operations Office, Klrtland Air 
Force Base East. Albuquerque. New Mexico. 
Chicago Operations Office. 9800 South Cass 
Avenue. Argonne. Illinois. 

Idaho Operations Office, 560 Second Street, 
Idaho Falls, Idaho. 

Nevada Operations Office. 2753 South High¬ 
land Drive, Las Vegas. Nevada. 

Oak Ridge Operations Office. Federal Build¬ 
ing. Oak Ridge. Tennessee. 

Richland Operations Office. Federal Building, 
Rlrhland. Washington. 


San Francisco Operations, 1333 Broadway, 

Oakland. California. 

Savannah River Operations Office, Savannah 

River Plant, Aiken. South Carolina. 

Comments and views concerning the 
draft statement are requested from 
other Interested agencies, organizations 
and individuals. Single copies of the 
draft environmental statement will be 
furnished for review and comment upon 
request addressed to W. H. Pennington, 
Director, Office of NEPA Coordination. 
U3. Energy Research and Development 
Administration. Mail Station E-201, 
Washington. DC. 20545, (301 > 353-4241. 
Comments should be sent to the same 
address. 

In accordance with guidelines from 
the Council on Environmental Quality, 
agencies and members of the public sub¬ 
mitting comments on the draft environ¬ 
mental statement should endeavor to 
make their comments as specifle. sub¬ 
stantive. and factual as possible without 
undue attention to matters of form in 
the Impact statement. It would assht In 
the review of comments if the comments 
were organized in a manner consistent 
with the structure of the draft state¬ 
ment. Emphasis should be placed on the 
assessment of the environmental im¬ 
pacts of the NTS activities, and the ac¬ 
ceptability of those Impacts on the qual¬ 
ity of the environment, particularly as 
contrasted with the Impacts of reason¬ 
able alternatives. Commenting entities 
may recommend modifications and'or 
new alternatives that will enhance en¬ 
vironmental quality and avoid or mini¬ 
mize adverse environmental impacts. 

Comments on the draft environmen¬ 
tal statement will be placed in the above 
referenced document rooms and will be 
considered in the preparation of the fi¬ 
nal environmental Impact statement If 
received within 60 davs of the date of 
publication of this notice. 

Dated at Germantown, Md.. this 18th 
day of January 1977. 

For the Energy Research and Devel¬ 
opment Administration. 

James L. Lsvkrmak. 

Assistant Administrator 
for Environment and Safety . 

|FR Doc.77-2198 Filed 1-24-77:8:45 ami 


IERDA-1552-DI 

SAFETY RESEARCH EXPERIMENT FACILI¬ 
TIES, IDAHO NATIONAL ENGINEERING 
LABORATORY. IDAHO 

Availability'of Draft Environmental Impact 
Statement 

Notice Is hereby given that a Draft 
Environmental Impact Statement, 
ERDA-1552-D, Safety Research Experi¬ 
ment Facilities, Idaho National Engi¬ 
neering Laboratory. Idaho, was issued 
pursuant to the Energy Research and 
Development Administration's (ERDA) 
implementation of the National Envi¬ 
ronmental Policy Act of 1969. The state¬ 
ment was prepared in support of legis¬ 
lative action related to the ERDA request 
for appropriation of funds for Fiscal 
Year 1978 for the project. 


The statement addresses the potential 
environmental impacts associated with 
the construction and operation of a new 
safety fist facility and modifications to 
existing facilities at the Argoune Na¬ 
tional Laboratory-West which is part of 
the Idaho National Engineering Labora¬ 
tory in Butte County. Idaho. The facili¬ 
ties will be used to confirm the calcu¬ 
lated safety of liquid metal fast breeder 
reactor fuel elements under a variety of 
abnormal conditions. 

Copies of the draft environmental 
statement have been distributed for re¬ 
view and comment to appropriate Fed¬ 
eral, Idaho State and local agencies and 
organizations and individuals who are 
known to have an interest in this ac¬ 
tivity. Copies of the statement arc avail¬ 
able for public Inspection in the ERDA 
public document rooms at: 

ERDA Headquarter*. 20 Massachusetts Ave¬ 
nue. NW.. Washington. D.C. 

Albuquerque Operations Office, Klrtland Air 
Force Bane East. Albuquerque. New Mexico. 
Chicago Operations Office, 8900 South Cass 
Avenue. Argonne. Illlnoi*. 

Idaho Operations Office, 550 Second Street, 
Idaho Palls, Idaho 

Nevada Operation!) Office, 2753 8oulh High¬ 
land Drive. Las Vegas. Nevada. 

Oak Ridge Operations Office. Federal Build¬ 
ing. Oak Ridgo, Tenne»»ee. 

Richland Operations Office. Federal Build¬ 
ing. Richland. Washington. 

San Francisco Operations Office, 1333 Broad¬ 
way, Oakland. California. 

Savummh River Operations Office. Savannah 
River Plant. Aiken. South Carolina. 

Comments and views concerning the 
draft environmental statement arc re¬ 
quested from other interested agencies, 
organizations and individuals. Single 
copies of the statement will be furnished 
for review and comment upon request 
addressed to W. H. Pennington, Direc¬ 
tor, Office of NEPA Coordination. Mail 
Station E-201, Energy Research and 
Development Administration, Washing¬ 
ton. D.C. 20545. (301) 353-4241. Com¬ 
ments should be sent to the same ad¬ 
dress. 

In accordance with the guidelines of 
the Council on Environmental Quality, 
those submitting comments on the draft 
environmental impact statement should 
endeavor to make their comments as 
specific, substantive, and factual as pos¬ 
sible without undue attention to mat¬ 
ters of form in the impact statement. 
However, it would assist in the review of 
comments if the comments were orga¬ 
nized in a manner consistent with the 
structure of the draft environmental 
statement. Emohasls should be placed 
specifically on the assessment of the en¬ 
vironmental impacts of the proposed 
project, and the acceptability of those 
impacts on the quality of the environ¬ 
ment, particularly as contrasted with 
the impacts of reasonable alternatives 
to the proposed action. Commenting en¬ 
tities may recommend modifications 
and/or new alternatives that will en¬ 
hance environmental quality and avoid 
or minimize adverse environmental 
impacts. 

Copies of comments received on the 
draft environmental statement will bo 
placed in the above referenced public 
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document rooms for inspection and will 
be considered in the preparation of the 
Anal environmental impact statement if 
received within 60 days of the date of 
publication of this notice. 

Dated at Germantown. Md., this 18th 
day of January 1977. 

For the Energy Research and Develop¬ 
ment Administration. 

James L. Livtrman, 
Assistant Administrator 
for Environment and Safety. 

I PR Doc. 77-2199 Piled 1-24-77:8:45 am J 


ENVIRONMENTAL PROTECTION 
AGENCY 

|FRL 974-01 

AGENCY COMMENTS ON ENVIRONMEN¬ 
TAL IMPACT STATEMENTS AND OTHER 

ACTIONS IMPACTING THE ENVIRON¬ 
MENT 

Availability 

Pursuant to the requirements of sec¬ 
tion 102<2) <C) of the National Environ¬ 
mental Policy Act of 1969, and section 
309 of the Clean Air Act, as amended, 
the Environmental Protection Agency 
<EPA) has reviewed and commented in 
writing on Federal agency actions im¬ 
pacting the environment contained In 
the following appendices during the pe¬ 
riod of November 1. 1976 and Novem¬ 
ber 30. 1976. 

Appendix I contains a listing of draft 
environmental Impact statements re¬ 
viewed and commented upon in writing 
during this re view' period. The list In¬ 
cludes the Federal agency responsible 
for the statement, the number and title 
of the statement, the classification of the 
nature of EPA’a comments as defined in 
Appendix II, and the EPA source for 
copies of the comments as set forth in 
Appendix VT. 

Appendix II contains the definitions 
of the classifications of EPA’s comments 
on the draft environmental impact state¬ 
ments as set forth in Appendix I. 

Appendix in contains a listing of final 
environmental impact statements re¬ 
viewed but not commented upon by EPA 
during this review period. The listing In¬ 
cludes the Federal agency responsible for 
the statement, the number and title of 
the statement, a summary of the nature 
of EPA’s comments, and the EPA source 
for copies of the comments as set forth 
In Appendix VT. 

Appendix IV contains a listing of final 
environmental impact statements re¬ 
viewed but no commented upon by EPA 
during this review’ period. The listing in¬ 
cludes the Federal agency responsible 
for the statement, the number and title 
of the statement, and the source of the 
EPA review' as set forth in Appendix VI. 

Appendix V contains a listing of pro¬ 
posed Federal agency regulations, legis¬ 
lation proposed by Federal agencies, and 
any other proposed actions reviewed and 
commented upon in writing pursuant to 
section 309<a) of the Clean Air Act. as 
amended, during the referenced review¬ 
ing period. The listing includes the Fed¬ 


eral agency responsible for the proposed 
action, the title of the action, a summary 
of the nature of EPA’s comments, and 
the source for copies of the comments 
as set forth In Appendix VI. 

Appendix VI contains a listing of the 
names and addresses of the sources of 
EPA reviews and comments listed in Ap¬ 
pendices I. in, IV. and V. 

Copies of the EPA Manual setting 
forth the policies and procedures for 
EPA’s review of agency actions may be 
obtained by writing the Public Informa- 


lion Reference Unit. Environmental Pro¬ 
tection Agency. Room 2922. Waterside 
Mall SW.. Washington, D.C. 20460. tele¬ 
phone 202/755-2808. Copies of the draft 
and final environmental Impact state¬ 
ments referenced herein are available 
from the originating Federal depart¬ 
ment or agency. 

Dated: January 18,1977. 

Rebecca W. Hanmer, 

Director, 

Office of Federal Activities. 


APPENDIX I .—Draft « m irontncntal impact statements for ichick comment* werf ijtxned 
tot ten a Sov. 1, Kov, SO, tOlH 


Identifying No, 


Tttfc 


< irneral Sourer fnr 
nature o( roiite* of 
OMnuioiiU comment! 


Com nv EvcuxfcJtAa 


D8-COK-A*ah)-im> 

D-COE-IUSttH-CT 

D-COK-B»«iS-MA 
l>-COE-H 3 i*)P> 111 
D-COE-Dv70r8 1>P. 

D-COE-T>g*LM\A 

D-COE- LSMiV- FL 

D-COE-RMttT-NC 

P-COE-EJMauFL 

r>8~COE-FMOI<KMI 
D*-C<>K-Faoi>tVMN 
ptW’OX-FMft&KMN 
D-COK-FS 7 UUI-W 1 

Dfi-COE-OMKRIt-TX 

u£~c< JK-nitftn i-ia 
d-coe- oftas-m 

D*-COB~L*oa-WA 


R*d River Waterway. Mississippi Kiv<r to Shreveport, U.Thm. LO-3 

Tom. Oklahoma, Arkansas. 

Msuntenamw dr*dft«t. PalehoKOe River, W>*tbrook. MM.11 .jhi KR -2 
County. Conn. 

rape CoS Cana), Honmratvl Randal h CountbM, Mam .. LO -1 

Pawtutet River watershed Rhode bland. . KU-3 

IVlmarva Power St Ll*bt fro., Indian Rlvn Punrr Station Uuir LO-2 
No. 4. Mifcbaro, Hu** t County, Del. 

R» location of U.8. MV, BunhkiU to MUfurd, Tex k* bland i’roWt, | 

Pennsylvania. 

8»*c. 15 Benoit, Ptmta Oorvia Isle*. Inr., Construction of Boot EIt-2 
Anirotor Crock. Putiia Cinrda. Charlotte County, Fla. 

" simliur toti I ini bor, Nor throat Cape Fear Hirer, Wilmington and E R-2 

Now Hanover CountW-», N.C. 

Craw Florida Boner Canal (CFeC) ftrvmd> Report, St. John* EU-2 
Rtvar to Gulf of Metier), FWlda. 

Flood Control on I in* Tmalawaawv River, Midland County. Mich. LO-2 

R^ot River Ilaain, Flood Control, Minnesota ... l.O-'J 

Rasmrtt fwk W aieobeil, Hennepin County, Minn. LO-3 

Permit. Flam town Mining Corp, Open Prt topper Mi nr, lady- LO-2 
smith. Husk County, Wi*. 

taka WRehtta. Hotlidny Crrrk, Wttrhita FaDa, Tel.. 1.0-1 

Muscatine bland Laver I Her net and Muscatine-Louisa County V. K-_» 
Dralnor* District No. 13, Local Hood Protection. Louisa 
< uiuly, Iowa. 

Kapoakoa HonxMrod, Flood Control rrcf<wt, Molokai. Maui LO-I 
County, Hawaii. 

CtoboRs River Flood Control, South Aberdeen Cormoivjli* LO-2 
Dray* Harbor County, Wanh. 


D ar a aru jlht or Aujuumto* 


D-A F II-E288I?- N C 

D-AFB-D««6-PA 

D-AFR-EAMU3AL 


D-AF8~FttOOi-WI 

U-AF 8-083*1 A-LA 

D-AFS-JKW7-MT 

I>-A FU-J6M68-C O 
D-AFS K5S01S-C A 

D-AF#-E««4CA 


Avon Water Pndcrt Cap* Hat terns Water Association, Button, 
Dm County. NO, (U6DA-yilMA-AUM-NC-75-l). 

Buzzard Swamp Unit Plan. Allegheny National Fonwf. Pa.. 

Timber Management Plan, William II. Bankhead National KurrM. 
Winston, Lawrence and Franklin Counties, Ala. (U0DA-FS- 
K&DKA-ADM-76-J31. 

Timber Man*** uu-ni Plan. Cheouamiiron National Forret, Ash¬ 
land, Ray add, Sawyer, Pr lev. Taylor and Vila* Counties, Wis. 
Management of Vernon Unit Plan. KLxilrhto NtOfMMl Furtat. 
Vernon Partah, La. 

Buck Crock ami Yellow Mulea Spuria) Use Rom) Tennlt, Bor- 
Upstou Sort hero, Inc., flallaltn National Forret, klont. 

Doiuua J'iomUna CiUl. San Juan National For«wt. Colo. 

Mohawk Land use Plan. Plumas arul Tahoe National Fonwii, 
riumaj! ami Sierra CmititUw. Calif. 

Ranrtmria Plannlnc Unit, Sierra National Foreflt, Tmv** County. 
Calif. 9 


D-Ars Leiosj or... 

D AFS-Lfrft£PAK. .. 

D AFS L5X04 AK... 

LD-AhC-AVd 18 OO. 

DHEA-G070UNM.. 
M08-RW8ID CT.._ 
DS gCS-F48UM-LL.-_ 


Grande Rondr Plannlna Unit, Wallowa W hitman and UniatUU 
Nmimtnl Forest*, Unkm County, Oret. (USDA FS-R8-1A). 
Valley Ttmber Hale, C’hucwch National Foreai, Alaska f L'HDA- 
FS'USB^A DM“76*0J)* 

North Irish Creek Timber Sole. Toiut^w Natimuil Foreai, Aluaka 
(USDA- rs llJO-DES-ADM 78 OdN. 

AsrkuUare Coueanraiion Procram, i'ropomd Ainrcaliweni to 
Soil Conservation im<l Domealki Allotment Art. 

(iumitrro Coal Mhie. M< Kn.lry County, N. Mu... 

Avery Brook WaUnhed. flartlord County, Conn... 

Lmlo Cache Creek Watershed, Johfismj County, ML... 


IiZ4 *HTU»;\T Of Couuiat fc 


o 

D 

n 

I 

l> 

)> 

F. 

F. 

E 

V 

V 

r 

r 

o 

n 

j 

K 


LO-2 

LO-I 

LO-2 


LO-3 

LO-1 

ER-2 

ER-2 

ER-2 

LO-2 


n 

E 


F 

U 

I 


LO-1 

K 

LO-2 

K 

LO-2 

K 

Ui-J 

A 

LO-1 

14 

1XM 

II 

LO-2 

F 


D KDA-C9n)|-N Y.. 1DW Otym|4e Winter t James, Villa** of Lake PWld, N Y_ 


LO-2 C 


DkrtKTuevr or DitrK%ait 





D-CAF BllOCC ME.. 

D-UAF-niOM MI.... 
1>-U A F-011005*00. _ 
DS-L’FA J3WW-CO. 


Propoerd Reduction, Lnrlny Air Forrr Baer, Idmswtoo#, A root- KR 2 B 

took County, Maine. 

Propoanl Ckwurv »>f Km« ltrloe Air Forrr Hw. Mirh____ LO-2 F 

Profsoaed « Uwure of t rule A KB. Ala., and Wrbb A KB. Trz _ LO-1 O 

South Platte lUver. (‘hniiwld Deni to Ibttvpr, Colo.. .... ER-2 1 
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Idaolifylng No. 


TUU 


General Source fcf 
nature oI coplaa of 
common! j comment* 


Dipahtwxm ov lvmsox 

D-BOR -AMK0-OO... 

Departmental Implementation ol F.xectiUv# Order 11644 Pertain* 

Inc to up# ol Off-Road Vehicle# (ORVI on U>* Public Lands 

(DKS-76/7}. 

Savory-Pot llook Project, Colorado and Wyoming--- 

ER-1 

A 

DIBR^PtfOul-OO.... 

F.R 2 

I 

P-IOS-JOHKK-W Y 

F ogle Butte Nine, Pnopmed Plan ol Mining and Ilo lamation. 
Actual Cool Co., Eastern Powder River, CampbellCounty, W yo. 

Elt-3 

1 


DKfASTMLNT Of TMAXnrOSTATlON 



DS-DOT A416VVMN 

d-faa-iukho-nb 

U-FAA-KJll«r^rA 

D-FllW-Etonw^NC 

D-FUW-K4O0S7-NC 

D-FUW-F4ttr76-tN 

D-FUW-F4O077-tN 

1IN-2A Jundkyri MN-24 and MS-212. Renville, iyoOb, Yellow 
MartMflOand Chippewa Counties, Minn. 

Hr buy lor Munirjj*] Airport. Cotta* County. Nebr.. . 

Ontario International Airport, 1 >evelopmeni Program, Lea An¬ 
gel#*, H«ui Biwnardhtn County. CallL- 

U.B. 74. Stax ton Bypam, Launnhunt B)i^ to U.8. 7t. Alma, 
llohewn aivd Scotland Ccutitka, N.C. 

N.C.-12? Improvement, Kerond Avenue N.E. to N.C.-1400, Hick¬ 
ory. Catawba County. N.C. (FHWA-NC-BIR-7MJ7-D). 

West UAh Street Bridge, 1-MS lo Wr#t Street, While River, Indian¬ 
apolis, Marion County, lutL 

Ui, SO, Jackson and Lawrence County Une, 1-41, Jarkion County, 
lnd. 

V J5. so. BryanUvIlle to Lawrence and Jack win County line. Law¬ 
rence County. Irul. 

NM-41, Willard to Estancla, Torrawee CfAinty, N. Met. . 

Abbott Dr.. Omaha, Douglas County, Nf4.nt5.ka and Carter Lake, 
Pottawattamie County, Iowa <FllWA-NKBRIiU7iW»-DS>. 

U.B. 61 Location Study. Ottawa, ( loud and Republic CouitUer, 
Kaw. <FHWA-KS-P.IS 76<ft-b>. 

C-Ott, CO la to Aapen, Carlxmdale East, Eagle. Garfield, Pitkin 
Countiia, Colo. 

Gravel Extraction, Section 31. Sewan! Meridian Alaska.. 

Seattle Central Business Dlatrht Kxchmrr Bu* Lanes, King 
County, Wash. 

ER-2 

IX>-2 

kr: 

BR 

LO-2 

LO-2 

BR-2 

F 

H 

I 

E 

1 

F 

F 

D-FHW-FWOT^IN 

I>-FIIW-040067-NM 
DS-FHW-HPMCT-OO 

D-FH W-n40002* KS 

D-FHW-J40W6-CO 

Kll-2 

LO-! 

3 

LO-2 

KH-J 

r 

o 

D 

H 

1 

D-FH W-LIAOM- A K 
lk-FHW-L4«>45-WA 

LO-2 

LO-i 

K 

K 

Fkukxai. Kmc mil At»Mtst*TiuTiox 

1> -FEA-OOgOO* I.A 

Cole Blanch# Mine, Strategic Petrolnun Reserve, St. Mary 1 #, 

Lo-e 

a 

D-FEA-GO0OOI-LA 

West Hack1»rry Salt Dome, Htrmtefk Petroleum Reserve, 
Cameron, La. 

Weeks Island Min#, Simtcf k Petroleum Reserve, theft* County, 

LO-2 

o 

D-FKA-UW0O6-LA 

LO-3 

G 

D-FEA-G09006 TX 

Brjrut Mound Halt Dome, Strategic Petroleum Rearrve, Hnuorta, 

Bayou Choctaw Salt Dome. Strategic Petroleum Rewerve, Iber¬ 
ville, La. 

LO-2 

o 

D-FRA-dOWT-LA 

LO-2 

a 

Fcpkval rowER Comtu^ios 

D-FrC-EOVWt-St 

SanUaCoopsf Project, No. loo, Santee and Cooper Riven, 
Berkeley. Calhoun. Clarendon, Orangeburg and Sumter Coun- 
Uag,8.C. 

EK-2 

E 

OKXKXAL fillTItn AtiMIMSttlUTION 

D-G8A-LM00O-AK 

Haloes Border Station. Haine#, l Hi ton Cache at U.S«/Canadlaft 
border, Mil# 42, Alaska. 

LO-1 

K 

DipinrurM or Hot «*o Cana* DxvitorxRfrr 

D-UUD-CSS0JJ-AK 
D-H I/P-D3WU-VA 

D-ITUD-’XJ&Old'-AL 

Monte Brian# Development, Project No. 76-30H, Fajardo, P,R ... 
ManiUudiiviUr Water Main Extrusion, StandardsvlUr, Ya. 
(CDB(l). 

Union Community Water System. Orrena County, Ala. 
(CD BO). 

Georgetown Subdivision, Planned Unit Development, Chatham 
County. Ol (U UD-R0t-F.IH-7»-ltMJ>. 

Senior Cittaena Center, Bayviaw Park, Psnsaeola, Eiramhia 
County. Fla. (CD BO). 

Breekenriilge-17men Water System, Jackson County. Ark-- 

Andnraort Milt Huhdi vision, Travu County. Tex. .. 

Trollwood Addition SubdivMon, Grand Prairir, Dallas County, 
Tex. 

Mel Lun Yuen Developmctd, China Town Redevelopment Area, 
San Fraurtaco, CallL 

RR-2 

LO-2 

LO-2 

C 

V 

E 

D-HUD-E*^13 OA 

D-IIUD-EWOOI FI. 

D-ll UD-G2I0®-A K 
D-UUD-OHSOI7-TX 
D-UUD-UKOIS-TX 

D-H UD-KSNOIO C A 

CR-3 

LO-2 

LO-1 

LO-1 

MH 

LO-2 

B 

E 

a 

V. 

G 

J 

National I.k^titutic or 1 {salts 

RD-NUI M*Tt\ 00 

Guidelines kx Itrseairh Involving Rexoanbhuuil DNA Molecutoa. 

ER 2 
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Nmut KiquiAToar ComamaoK 



D-NRC-OOflnnft-Prt 

North Coast Nuclear Plant, Unit 1, Dlote Bite Puerto fUco 
rsooorr# Authority. Docket No. «>-»*, P.R. (NURKU 0111). 

Phipps Bend Nuclear Plant. Units 1 and 2. Houston River, Ten¬ 
nessee Valley Authority, Docket Nos. BTN-dA®and 8TN ML6M. 
Hawkins County, Trim.. (NUKF.u m). 

Koahkonons Nuclear Plant, Units 1 and L Wierorwtn Utilities 
Project. Docket Nos. 8TN 16602 and 8TN *K6U», Jrffrrwm 
County, Wise. (NUHRO-OCP). 

S 

C 

D-NRC-Eoenoa-TN 

LO-3 

X 

D-NIIC FWrtH-Wi 

XU-2 

r 


U.8. Postai. 8*mnr» 


D-VP& K>|Oi:h>A U.fl. PoU O ill re and Vehicle Maintenance Facility, Atlanta, 10-2 K 
Fulton Ca* n»|y, Oil 


Arrrvmx II— Dtmrmoifs or Coon ro* nti 
Gknqul Natvuc or EPA Comments 

ENTmONMEMTAL WFA(T Or THI ACTION 

LO—Lack of Objection 

EPA him no objection* to the proposed ac¬ 
tion a* described In the draft Impact state¬ 
ment; or suggest* only minor changes In the 
proposed action. 

ER—Environmental Reservation* 

EPA ha* reservations concerning the en¬ 
vironmental effect* of certain aspect* of the 
proposed action. EPA believe* that further 
study of suggested alternatives or mod in ca¬ 
tions is required and haa asked the originat¬ 
ing Federal agency to reassess these Impacts. 

EU—Environmentally Unsatisfactory 

KPA believes that the proposed action is 
unsatisfactory because of It* potentially 
harmful effect on the environment. Fur¬ 
thermore. the Agency believes that the po¬ 
tential safeguards which might be utilized 
may not adequately protect the environment 
from hazards arising from this action. The 
Agency recommends that alternatives to the 
action be analyzed further (including the 
possibility of no action at all) 


ADXqUACT OF THE IMPACT STATEMENT 

Category 1—Adequate 

The draft Impact statement adequately set* 
forth the environmental Impact of the pro¬ 
posed project or action as well as alternatives 
reasonably available to the project or ac¬ 
tion. 

Category 2—Insufficient Information 

EPA believes that the draft impact state¬ 
ment does not contain sufficient informa¬ 
tion to asses* fully the environmental im¬ 
pact of the proposed project or action. How¬ 
ever. from the information submitted, the 
Agency is able to make a preliminary deter¬ 
mination of the Impact on the environment. 
EPA has requested that the originator pro¬ 
vide the information that was not included 
In the draft statement. 

Category 8—Inadequate 

EPA believes that the draft Impact state¬ 
ment does not adequately aseoss the environ¬ 
mental impact of the proposed project or 
action, or that the statement Inadequately 
analyzes reasonable available alternatives. 
The Agency ha* requested more Informa¬ 
tion and analysis concerning the potential 
environmental hazards and has asked that 
substantial revision be made to the impact 
statement. 


A pit: m> ix HI. —Final environmental impart At at v men t a for which comment i tetre itoued 
between Nov. f. 19 7$, and Nov. .10. 1976 


Identifying Not 

Tills 

tlenend nature of comments 


Bource lor 
copies of 
comments 

Coin or Xkoixiiles 


FC0E-AJtfQ2 1A 


F-COR-RaSttfiPNC 

F-COK FauOU Ml 


Kvansdale Loral Pmtectkm 
1‘roKi. Hhu-k Hawk 
County, lows. 


Maimroafw* o( the Water- 
way Connnrtlrut Pamlico 
Hound and Bssufart Har¬ 
bor. N.C, 

Maintenance aud Dredictaff, 
Monroe 1! nr bar. Monroe 
County, Mich. 


EPA** concerns were adequately addressed In 
ibe Anal statement. However. EPA informed 
the Corps at Kt*ln*nrs tliai the dtsrhaire of 
water hum a (arrow pit to the C edar Hirer 
wfO probably require a national pollutant 
dbrhantv elimination of Public l~a« W-Snu. 

EPA’f concerns were adequately addressed In 
the Aria! RIB. 


EPA » concerns were adequately addmned In 
tin* Anal EIS. KPA r«vtimmnnJ«j that reme¬ 
dial measures be developed aud lto|Uetnmted 
us won as tmwible at the old dispowd site to 

E vent adverse water quality effects from 
o water overtopping ami escaping mjtl 
malarial, 


H 


K 


F 


DaraaTMEvr or Auum Tivs 


r-A¥»Jtm\-vr 


F-8CK PMXB& IN 


Four Seasons Development. 
Uinta NatUmal Forest. 
Pmvo. Utah Count y* 
Utah. 


Creek Walarahed. 
Cass and Carroll Coun» 


ETA s review of the Anal El H indicated Iho Kl8 
was unresponsire to the previous comments 
mode by KJ'A on the potential air quality and 
nnt*> Impacts of the tmOk- to I* attracted to 
thU development. In addition, KPA mum- 
mended farther evaluation be informed of 
the secondary Impacts of transportation to tbs 
resort, especially air quality and noise Imparts. 

EPA * concerns were adequately addressed la 
the Anal KI8. 


t 


F 
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DvaniDrr or Dcnraas 


F&-UAF-AKO!' 00 


Dtopoallion ofOraajr* hcrtri- EPA with tb§ UriAF that re p r w e osta g 

cMr by IncancrnUon. turt'kid© orange *** the beet available dls- 


arreml concern* and (jqmOodi which bad not 
boon fully addressed and answered liy thli 
amendsim! Those points included proUr- 
ticsi, oontcel and star a** of the coni am dialed 
wiiliah, and quality control of the rcpcoc- 
ceood borbtdda- 


A 


DlfAtTMtNT or TO* I.HT**jon 


F-BLM AD.lOhOO Propoecd 1070 oil and rn» EPA'* concerns WcW adequately addrasrd Id A 

loose sole No. 44, Outer the find Rid. 

Continental ribrlf. <OC8), 

Half of Mexico. lAXiUiiuia 
and Texas. 

F-BLM-A §5019-00 Ton Year Timber Manure. KPA*f eonorma were adequately addmed la A 

ment Program, Western the final K1K. EPA noted that the prrnan*- 

l nrted (Hates. lion of this programmatic EI8 would not 

obviate ths need for more site specific Eld's. 


Dbxastwot or TRAXsronrAtioN 


F-DOT-A4040&-WI 
T-FliW A42410 1L 

F-Fl!W-A4^41l MI 


F-FIIW-A4MU-W1 

F*-FflW-C4»!9~Vl 

NF-KHW-F4U05O IN 

F-FIlW-nfftWlNB 


F-FIIW-K400lthCA 


Stadium Freeway, I-R94 to 
1IM. Milwaukee County, 

U>\ ica IL-U, FA-4CU. 
94th to 13lh St.. MV 
Vernon, Jefferson Coun¬ 
ty. til 

CbarloUe to I 46 to north* 
went of Laxialiift. 100, 
Clinton and EatonCoun- 
ties, Mirh. (FHW-EIfc- 
MICII 79-OS-FJ. 

UA At. Morrill to CTII 
~K", UmcuIii and Oneida 
Counties. Wise. 


Sion Farm to Christian* 
Mead Highway. St. Cm**, 

IN-4. Bridge over the Penn 
Central Itadrood Hear- 
barn. County, Ind. 

U. 9 . • and l* A 94 . junction 
with NB-tt, IiMdreg*. 
Fbidpa County. Nsbr. 


March Lone Kxpreaway, 
El Dorado St. to West 
Lone, Calif. 


RPA's coooems were adequately addressed la 
the Anal EIS. 

KPA continues to have environmental reserva¬ 
tions on the proposed iiroject with nrnrd to 
excessive nolsekveto. EPA rcromnirmlcd that 
soundproofing nw-aiurr* 1 m> utilised. 

KPA's conrrms were adequately addressed tn 
the final F.Ifl. 


KPA’s concerns wire adequately od dnw wd In 
the final Kiri. ! lowers*. EPA feelsqualitative 
analy*s should be provided on tbs tmpartt the 
project will have upon the wetland areas 
involved. 

KPA's oMKwm were adequately addroaed In 
the supplement to the final BIS. 

KPA's concerns were adequately addriuued In 

the final negative declaration. 

EPA continues to hove environmental reserva¬ 
tions with the nroj*ov*l project Iwcaus* pro¬ 
jected notse levels at 9 motels. 12 homes and • 
UuMiieascs will exceed Fit PM 7 7-3 nous 
standard*. KPA requested the FirWA to con¬ 
tort the people atfoied by highway Ratio, 
lulariti them of tlie adverse noise impacts and 
discuss possible mil UP ivs actions on an In¬ 
dividual tool*. In addition. F.PA stated the 
nre-1 for an overall amasmmt of Unprov log the 
entire srgmentsd aplJPoeb currrntly being 

ttOKl. 

KPA's ronrrrns were adequately addrrwed In 
tbs final Kiri. 


F 

F 

F 

F 

C 

r 

ii 


j 


Fkpual Powaa Comjmmsom 


F-FPC-K0600C-CA CaMfcrnta Anurdurt Projvrt EPA’s continues to have environmental eon- J 
No. H2», California. cerns ou proposed project relative to alyae 

control, severr >. list ion. or odea. and lurt -tdity 
profdesuo. the quality of the reerrvolr releass*. 
and the feneration of power. KPA also at- 
twexeed concern that the preparation of the 
Kiri as directed by FPC opinion No. bos 
precluded the complete addreeMrig of environ- 
mental Impact* associated with the project. 


ilXNxaAL figartex* Apwinutratiu* 


F-OSA -FM0Q5-WI 


UA Courthouse. Madison. EPA*» romwu were adequately adlrwd la F 
Dane County. Wise. live Uual Kiri. Additionally, KPA offered Its 

OJOivtonee to the <J8A In eeUtdUhint a pro¬ 
gram lo recycle paper waste*. 


DarAoncgwror flormwu awd Can am DgvruQMinrr 


FB-BUD-AW0tn NY Oanada New Community. 

Wayne County. N.Y. 

IlF IICD AMiKA OO Revised Mood Maui Man¬ 
agement Rrfulathms of 
the National Flood Insur¬ 
ance iTugram. 


KPA's conepms wer* adequately oddreaecd la 
tbs final Klh. 

KPA had u© obiecllans to the odkui. but sug¬ 
gested tworedurfa to dlsctAimgr the unwise use 
ci tlie llooit plain. Tbesr Included, ptohibltion 
of Hood water Impeding slructurvs U» the flood- 
way. protection of wetlands and wildlife IvaW- 
tau within the flood plain, orcelerailon of the 
rate tnap|>lng prrgram arwl hlgtwr jiriiwity to 

rate mapphtg In-“Jgf“ 

rapid growth. 


C 

A 
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D&fAKTMXKT OF A«ai*~pi Ttxa*—Continued 


MUD-BDOWMA 


F-nuD-cwcoo-NY 


F-UUD-EA5012-OA 

F-nUD-F860C4-MN 
F-n UD-JWW7CO 


Fail Hivw Central Dttri- 
mm MU riot, Urban Re¬ 
newal Protect, Bristol 
c-oeiity, Mm UIUD- 
BIB EIS-TMkFF). 


Rochwter South Kut Loop 
Ur ben Renewal Pmiert 
No. 175, Monroe County. 
N.Y. 


Bedford-Pin* Triton Re 
netral AnA. Atlanta. Pul¬ 
ton County, Ua. <UU1>- 
K04K18^7S-«FF>. 

Eden vale Itth Addition, 
Eden Prairie. Mina. 

ITarrlman Perk end L*tke- 
hum Wert HI planned 
PtnlotRwnn, J«(bnoa 
County, COLO. 


Oanerolly, EPA'a concerns on air end water 
quality and note* were adequately addressed 
In the final EI8. However. tl»e final KIB waa 
deficient In tworeapertr 01 It did not roapond 
to concerns raised by RPA and the Driwn- 
ment of The Interior over the tact that the 
PIS waa prepared after the protect waa well 
Underway: And. (2) That since the final Elfl 
consisted only of comments, response*. new 
exhibits, and recommendations, K ta apparent 
Dial change* were in* incorporated into the 
body of the EI8 ilscU. 

EPA conUmiee to hove environmental reserva¬ 
tion* on the proposed protect. The project as 
proposed has the potential to Significantly In- 
mane particulate levels, poaaibty la violation 
of ambient air quality standards. In addition. 
F. PA niggericd furl hrr analysis l* necessary to 
iffrN the Uupart upon carton monoxide coo- 
otnliartofL 

Generally, KPA's concerns were adequately ad¬ 
dressed in the final K1B. However. KPA re¬ 
iterate*] the need for an analysis for the right- 
hour carbon monoxide standard/ 

Generally, KPA f # concern* were adequately ad¬ 
dressed in the final EIS. 

Generally. KPA’s concern* were adequately ad¬ 
dressed in the final 118. However, KPA 
requested Ibe cumulative regional imparts on 
air and watte quality be addressed m more 


D 


C 


E 

F 

I 


NcCLKAB RkOCLATO*T CoMMiaema 


F-NRC-F 06 POI-LN 


Marble HID Nuehmr Osn* 
cratinv station Units 1 
and 2, Public Service 
Company of Indiana. I nr. 
*t. aT. dockrt noe. HTN 
60-648, 8TN 60 647. Jef¬ 
ferson County, INI>. 
(NUKKG OOU7). 


EPA continues to have enrirunmcntal i 
tKsns on tto laoposed project. The issue of a 
roniittuously operating traveling screen and 
a fish return system 1ms not bom resolved. 
These concerns will be addnsecd during ante 
sequent review under section Il«<b) of tho 
PWPCA* However, at this time, EPA reeotu- 
tnrndod that the Intake he deigned to ac- 
commodate hit tiro incaauree which may 1* 
required to reduce mo rt a lit y resulting tram 
impmgrnveut. 


F 


Anxviiii IV.—-Final cm iron rut ntal impact *tatcmcnt* which were reviewed and not 
commented on between Nov. J t 1976. and Nov. 30, 19 76 


IdruUfylug No. 


Title 


Poorer of 
review 


Coin or KNonruu 


F-COR-A6013U-NC 

F-COK-DMOOt-VA 

F-COR-r.2ttai>NC: 

F-COE-G3!iO01-TX. 

F COE BQMNC8 
F8-COF. Lyrroon 


Roplemnrnt of WdkrMon Creek Bridge. Hyde County, N.C«. .. K 

Flood protection measures. Ru hroond. Va. D 


r l'-^U k iUH*-UitU WJ Vllin, AU I1IUVMU. ... 

Navigation Improvements Morehead City Harbor. Carteret County. N.C.^.. 
Neelies River and Tributaries, ball Hater Hamer. Beaumont, Jefienon, 
County, Tex. 

Nearman Creek Steam-FKvtrlr Generating Htailon. Wyandotte County, Kant. 
Lower Columbia River Hank Protection Project. Wahihiakum, Col wits, and 
Clark Counties, Wash, and dreg. 


UcrAsrjtfKN? or AffucrLTvaji 


F-AF8-J85004~MT .. 


Mnltlple Use Tlon, Word* Engle Planuing Uidt, Lolo National Forest, Mineral I 
County, Mont. 

East Ihvr Crerk Planning Unit, Colville National Forest, Wash.. E 

Upper Lowis River Planning Unit, Oiftord Piirrbot National Forest, Van- K 
comer, ftkamania County, Wash. 

F-AF8-L61071-OR Cascade Head Scenic Research Area. Management Plan, Lincoln and Till*- K 
mook Counties* On*. <U8DAdP8-PK8-AI>M-?ft~06). 

Land Use Plan, Lamb-Upper Wert Branch Planning Unit, Kanikni Nutlonal K 
Forest. Pend Oreille County, Wash., and Bonner County, Idaho. 


F-AF8-L8HM0-WA 

F-AF8-L61061-WA 


F AFS-Ulin 00 


nrrxniMtM or Commebcs 


F F.I>A liMH AH 


CarroIl-lUxtu* Regional Water Supply System, Carroll and Boone Countira, 
Ark. 


DxrxaTuxsT or Ditoksk 


FA-UAF-ABKHfl 00 B-l Aircraft Development and Procurement....A 

FA-U8N-AHRHJ-CT Dredge River Channel, Nava) Submarine How, New Loudon, Groton, Conn. B 


DtrAsruiM or bnuos 


F-BOR UlOSo-l I> Proposed Brunrau Wild and PccnJc River, Idaho <FE8-7*-57).. K 

F-8FW K64001 NC WtMllfe Enhancement Prefect, Mattnmoskeei National Wlldhf# R. fu/t Ilyda R 

County, N.C. 
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PirAKtHKM or iMMvomno* 


F-FAA-LMOK-WA 
F FAA-IAIOW WA 
F-K»IW-AtlKTt-Nn 
F-KHW-IMOOKKNII 

r-r\\vr-(Hom-HH 
r-Hiw iimD ia 
rniw nwftv krt 
F-FHW-IHOWS-KS 
F-FHW-LAOOIV 00 

F-UrD-GM0)4 LA 


I<oprt Uad Airport Impromunitj, Low* bland. Wash.. 

bevrJofftnmt of R4rl<Ut»4 Airport. WuhinfUa... . . . 

UJi.d. Wflst IXodar K't . 114 to UflOi ftl. Omaha. Poqf tai Co unty, Wdr_ 

UJ4. 702 Hr location. Rmdin. Cb-shO* Coumy, Nil <TOWA-NH-EI8-7»- 


V J*. 133. Unlrrnfty Avt . Ui Cruw*. Doom Ana County, N. Mr*.. 

11.8. Cl. Sooth FardKy, 1A-8S1. Davmpori. Boot! Cnui.ty. Iowa.--- 

K8-177 and KB-U at Manhattan. ROry Cwuuty, Kant........ 

Oro rt St,, Lewi* to Kim, Wichita, Sedgwick Counlif, Ram......» 

1 -.«! Latvia and Clark Hlctmay. Clark County. W aslUtiflon and 1'orttond. 
Multnomah Coonty, On*. 

Alan^t. Irma LceSosmc* Fodlltki*. baton Roup Pnibh, La. (CDBO).- 



O 

II 

l( 

II 

K 


a 


APPENDIX V. — lt< potation*, IcpUUttU' a and other Federal apcncy action* for irMrfc 
comment* tcere i**urd between Nov. f, 1976, and Sor. SO, 1916 


Identifying N<x Tlllo 


(lenaral nature id rtmmienti 


Sourer for 
o o ph acd 
cocnmcMS 


Dtrirant or Coaunrt 


R-BLMAWOttAK ttCm Tan 'JMO. Natlanal KPA noto! that the propnard regulations d*- A 

Petroleum Kta-rra In prnd on the affrctlee review of individual 

Alaska, Surface Mat wage- Diana and tlie nature and careful nee of silpti* 

went and protection. latlone bring developed by U8l)l. According¬ 

ly. KPA Urges aide divirlbutlon plans, ao- 
com named by the Hlt«uUtioo* to be imposed, 
among the tubUt and concerned agencies. 

R-KJ&'AOin&A-OO *0 OFH Part 211. coal win- KPA genrrafly etmrumd with tlie p r o p osed A 

Ing operations, nynka- mWnaking. However, KPA wiaPWtM live 
Ilona, adorn ton of require- USD! strengthen the rule by adding rdrtvtx* 
menu of Montana's Rec- to KPA's ‘'Coal Mining Point Source C*te- 

lainalion Laws ar.d Re- gory KfPuent OatArtlrws and Standards.** 

quircmritti. (F*l»*xu Rsanerra dated May* 13, IITTA) 


Per a mi ext of TsauworranoK 


A-DOT-AWCtt-AK 


A-UMT-A5#03W» 


Noticaa. Trans-Alaska Pipe¬ 
line. amici fated petition 

iorsiivm. 




Pa ist r a nstt flnvkea. pro¬ 
posed policy (UMTA 
No. 76-06). 


Docket 


KPA advised against the granling of waivers of 
the appUnthW DOT regulations for the re¬ 
maining welds in question. However, if It 
could be shown by an environmental adarss- 
mrnt. that dus to the sensitivity of the loca¬ 
tion of a certain weld, it would rlearly he mors 
environmentally beneficial to have the weld 
intact, EPA would acknowledge ths apprv 

P risttnras of the walvsr. 

A commented in favor of ITMTA** pro posed 
policy statement whkek wlU serve to totter thv 
irwreased use of paratrarudt. In addition, EPA 
asked to be afforded the opportunity to coin- 
rorjil ou ths sxaclftr Luittbmsnung guidance 
det eloped for live policy. 


A 


A 


FJUiEEAL EVEEOT AbUPVmiUTtOTI 


A-FEA-AOOOi!H» International Energy Agen¬ 
cy*! long derm coopera¬ 
tion program, request for 
sxpreeion of interest and 
public comments. 


EPA rotpraard Us continued InUreat la llwlEA A 
program and offered assistance to FF. A as the 
program is pursued. KPA recommended ths 
development of 11C A |*ofects in pollution 
control techniques for coal elmnlng cool 
gaalfUatlon and coal liquefaction technologic*. 


Dec a iTM i nt or Houetno ajto Ueju.* DEVEioruEvr 


R-1IPD-ASH46-00 24 CFR Part fldQ. oompre- 

lienatve f4atming wrist- 
snes. rvviow and a|«proval 
vrocem Docket No. R #6- 
310. 


Baaed on ths review. KPA renuxunanded that A 
arr quality planning he included as a part of 
lbs eomiwhsnrivs l4an similar to RPA’S 
•*J0T* Water Quality running Pngnun. In 
addition. EPA «MfWtr<! a change which 
would ntailtniie mutual consistency between 
ths plans. 


Appendix VI—Source ro* Corora or CPA 
Comments 

A. Public Information Raforanc* Unit (PM- 
213). Environmental Protection Agency, 
Room 2022, Waterside Mall. 8W. Washing¬ 
ton. D C. 20460. 

B. Director of Public Affair*. Region 1, En¬ 
vironmental Protection Agency. John F. 
Kennedy Federal Building. Boston. Massa¬ 
chusetts 02203. 

C. Director of Public Affairs. Region 2. En¬ 
vironmental Protection Agency. 26 Federal 
Plaza. New York 10007. 

D. Director of Public Affairs. Region 3. En¬ 
vironmental Protection Agency. Curtis 


Building. 0th and Walnut Streets, Phila¬ 
delphia. Pennsylvania 19106. » 

E Director of Public Affairs, Region 4, En¬ 
vironmental Protection Agency. 346 Court- 
land Street NS. Atlanta, Oeorgla 30308. 

P. Director of Public Affairs. Region 6, Envi¬ 
ronmental Protection Agency. 230 South 
Dearborn Street. Chicago, Illinois 60604. 

O. Director of Public Affairs, Region 0. En¬ 
vironmental Protection Agency. 1201 Elm 
Street. Dallas. Texas 76270. 

U. Director of Public Affair*. Region 7. En¬ 
vironmental Protection Agency, 1738 Bal¬ 
timore Street, Kansas City, Missouri 64108. 

I. Director of Public Affair*. Region 8. En¬ 


vironmental Protection Agency. 1860 Lin* 
coin Street. Denver, Colorado 80203. 

J. Director of Public Affairs. Region 9. En¬ 
vironmental Protection Agency, 100 Cali¬ 
fornia 8treat. San Francisco. California 
64111. 

K. Director of Public Affairs, Region 10. En¬ 
vironmental Protection Agency. 1200 Sixth 
Avenue. Seattle, Washington 08101. 

JFR Doc.77 2170 Filed 1-24-77;8:46 am) 


FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket No. 21043. File No. 8298-CM-P-72; 

Docket No. 21044, File No. 6450-CM-P-72) 

MOBIL SIGNAL CO.. INC. AND MIDWEST 
CORP. 

Applications for Construction Permits in 
the Multipoint Distribution Service 

1. The Commission has before It the 
above-referenced applications of Mobile 
Signal Company. Inc. (Mobile Signal) 
(Pile No. 829&-CM-P-72). Hied on 
May 22, 1972 and Midwest Corporation 
(Midwest) (Pile No. D450-CM-P-72). 
filed on June 27. 1972. Both applications 
propose Channel 1 operation in the Mo¬ 
bile. Alabama area, and thus are mu¬ 
tually exclusive and require comparative 
consideration. Both applications have 
been amended as a result of informal 
requests of the Commission staff for ad¬ 
ditional information, and no petitions to 
deny or other objections to any of the 
applications have been received. 

2. Mobile Signal has only the subject 

application before the Commission, 
though two of its principals are corpora¬ 
tions engaged In • • some significant 
but non-broadcast aspect of the com¬ 
munications business.One, Signal 

Engineering and Sales, Inc., is In the de¬ 
sign and construction of communications 
equipment. The other. National Telecom¬ 
munications Associates, Inc., was formed 
to provide *• • • consulting, design, or 
implementation • • • relating to tele¬ 
communications. Including • • • soft¬ 
ware • • •" and Is expected to assist with 
operations and arrangement of the pro¬ 
posed station. Louis H. Pfau is a princi¬ 
pal of Mobile Signal and its parent cor¬ 
porations as well as signatory to MDS 
applications in several other cities, in¬ 
cluding Jackson. Mississippi and Colum¬ 
bus, Georgia. Midwest, owned by APS. 
Inc., has MDS applications pending in 
twenty cities, including Winston-Salem 
and Greensboro. North Carolina, and is 
permittee In Oreenville, South Carolina. 

3. Upon review of the captioned appli¬ 
cations, we find that both applicants are 
legally*, technically, financially, and 
otherwise qualified to provide the serv¬ 
ices which they propose, and that a hear¬ 
ing will be required to determine, on a 
comparative basis, which of these ap¬ 
plications should be granted. 

4. Accordingly, it is hereby ordered. 
That pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, and 5 0.291 of the Commis¬ 
sion's rules, tiie abovc-captioncd appli¬ 
cations are designated for hearing, in a 
consolidated proceeding, at a time and 
place to be specified in a subsequent 
order, to determine, on a comparative 
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baste, which of the above-captioned ap¬ 
plications should be granted in order to 
best serve the public interest, conven¬ 
ience, and necessity. In making such a 
determination, the following factors 
shall be considered: 1 

(a> The relative merits of each pro¬ 
posal with respect to service area and 
efficient frequency use; 

<b> The nature of the services and fa¬ 
cilities proposed, and whether they will 
satisfy service requirements known to 
exist or likely to exist in the l&obile. 
Alabama area; 

<c> The anticipated quality and re¬ 
liability of the service proposed, includ¬ 
ing selection of equipment, installation, 
subscriber security, and maintenance; 

<d> The charges, regulations and con¬ 
ditions of the service to be rendered, and 
their relation to the nature, quality and 
costs of service; and 

<e> The managerial and entrepre¬ 
neurial qualifications of the applicants. 

5. ft is further ordered. That Mobile 
Signal Company, Inc., Midwest Corpo¬ 
ration, and the Chief, Common Carrier 
Bureau, are made parties to this pro¬ 
ceeding. 

6. ft is further ordered. That parties 
desiring to participate herein shall file 
their notices of appearance In accord¬ 
ance with the provisions of I 1.221 of 
the Commission's rules. 

Adopted: December 25,1978. 

Released: January 19,1977. 

Joseph A. Majuro. 

Deputy Chief . 

tor Chief. Common Carrier Bureau . 
[Fit Doc.77-2340 riled 1-24-77;8:45 am) 


FEDERAL ENERGY 
ADMINISTRATION 

SUPPLY AND PRICE LEVELS OF MIDDLE 
DISTILLATE FUELS 

Public Hearing and Opportunity for 
Comment 

Tho Federal Energy Administration 
(“FEA") hereby gives notice that it will 
hold public hearings in Minneapolis. 
Minnesota, and Boston. Massachusetts, 
and will also receive written comments, 
with respect to the current price levels 
for and the adequacy of supplies of mid¬ 
dle distillates. FEA has determined to 
solicit public comment at this time on 
these matters to provide the Agency with 
background information as to any sup¬ 
ply or pricing problems that may arise 
this heating season, particularly In the 
North Central states and New England, 
so that the FEA may anticipate and take 
appropriate action should any such prob¬ 
lems develop. FEA will use Information 
received in this proceeding to consider 
whether any regulatory action te re¬ 
quired and. If required, what type of 
modifications to FEA's regulatory pro¬ 
grams would be most appropriate, ln- 


1 Consideration of these /actors shall be 
made in light or the Commission’s discussion 
In Peabody Telephone Answering Service, at 
al., 55 P.C.C. 2d 620 (1973). 


eluding, for example, the rclmpasiUon of 
controls on a partial or total basis. 

On June 15. 1976, FEA Lssued amend¬ 
ments to the Mandatory Petroleum Al¬ 
location and Price Regulations exempt¬ 
ing middle distillates from those regula¬ 
tions (41 FR 24516, 41 FR 24518, June 
16. 1976). The amendments became ef¬ 
fective July 1. 1070. following Congres¬ 
sional review as provided in section 551 
of the Energy Policy and Conservation 
Act rEPCA"). Pub. L. 94-163. In re¬ 
sponse to Congressional concerns related 
to the exemptions, FEA committed that 
it would take action following the ef¬ 
fectiveness of the exemptions both to 
assure that no unwarranted price In¬ 
creases would occur once controLs were 
removed and to protect marketer/ abil¬ 
ity to obtain supplies during the transi¬ 
tional period following removal of con¬ 
trols. These commitments resulted in the 
adoption of a monitoring system for 
middle distillate prices (41 FR 41155. 
September 21, 1976) and Special Rule 
No. 3 for Subpart A of Part 211. estab¬ 
lishing a set-aside program for middle 
distillates (41 FR 33881. August 11. 
1976). 

FEA te conducting this inquiry to re¬ 
ceive data, views and arguments from 
the public on whether the exemption of 
middle distillates continues to be con¬ 
sistent with the objectives of the Emer¬ 
gency Petroleum Allocation Act 
C’EPAA”) and whether any further ac¬ 
tions may be necessary to implement 
FEA’s commitments to the Congress. In 
particular. FEA requests comments on 
whether the extremely cold weather that 
has occurred this heating season has 
cither resulted In, or has the potential 
to result in. Inequitable prices for con¬ 
sumers or has created, or has the po¬ 
tential to create, supply dislocations or 
shortages. 

Comments should address particularly 
the situations in the North Central 
states and New England. For that rea¬ 
son. FEA 1s holding the public hearing 
in each of those regions. Information 
available to FEA Indicates that inven¬ 
tories of No. 1 fuel oil have been re¬ 
duced to levels that have the potential 
for creating supply disruptions in the 
North Central states, primarily due to 
exceptionally high demand and to cer¬ 
tain changes In marketing methods. 

In addition. FEA has been monitoring 
the recent price Increases In the areas 
affected by the severe weather, and 
wishes to learn whether the increases 
have taken place principally at the retail 
level or the wholesale or refiner levels. 
Comments are specifically invited on 
whether current price levels are Justi¬ 
fied. taking Into account normal sea¬ 
sonal increases and the higher costs of 
any Imports into the particular region. 

Finally, FEA requests comments on 
whether any specific changes arc re¬ 
quired in its current regulatory pro¬ 
grams For example. FEA te Interested 
in receiving views on whether entitle¬ 
ments benefits should be extended to 
imported middle distillates. 


Public Hearings and Written Comment 
Procedures 

The public hearings, will be held in 
Minneapolis. Minnesota, and Boston. 
Massachusetts, beginning at 9:30 am., 
local time, on Friday. January 28.1977. to 
be continued, if necessary, at 9:30 a m.. 
local time. Saturday. January 29. 1977. 
The Minneapolis hearing will be held in 
Courtroom No. 3. Federal Courthouse. 
110 South Fourth Street. Minnenpolls. 
Minnesota. The Boston hearing will be 
held In Room 208 <P.O.C.R). John W. 
McCormick Past Office and Courthouse, 
Post Office Square. Boston. Massachu¬ 
setts (use Milk Street entrance). 

Any person who has an interest in the 
subject matter of this notice or who is a 
representative of a group or class of per¬ 
sons that has an interest In the subject 
matter of this notice may make a written 
request for an opportunity to make an 
oral presentation. Persons Requesting 
time to testify at the Minneapolis hear¬ 
ing should direct their request to FEA 
Region V. 175 South Jackson Street. 
Room A-333, Chicago, Illinois 60604. 
Attention: Richard Williams. Persons re¬ 
questing time to testify at the Boston 
hearing should direct their requests to 
FEA Region I. Room 700, 150 Causeway 
Street. Boston, Massachusetts 02114, 
Attention: Diane Novick. Requests to 
testify must be received before 4:30 pm. 
local time. Tuesday, January 25. 1977. 
Requests should be labeled both on the 
document and on the envelope "Supply 
and Price Levels of Middle Distillates." 

The person making the request should 
briefly describe the interest concerned: 
If appropriate, state why he or she is 
proper representative of a group or class 
of persons that has such an interest, and 
give a concise summary of the proposed 
oral presentation and a phone number 
where he or she may be contacted 
through Wednesday. January 26. 1977. 
Each person selected to be heard will be 
so notified by the FEA before 4:30 p m.. 
January 26. 1977 and must, if feasible, 
submit 100 copies of his or her statement 
to FEA at the location of the heating on 
the day the statement 1s scheduled to be 
delivered. 

The FEA reserves the right to select 
the persons to be heard at these hearings, 
to schedule their respective presenta¬ 
tions. and to establish the procedures 
governing the conduct of the hearings. 
The length of each presentation may be 
limited, based on the number of per¬ 
sons requesting to bo heard. 

An FEA official will be designated to 
preside at the hearings. These will not be 
Judicial or evidentiary-type hearings. 
Questions may be asked only by thase 
conducting the hearings, and there will 
be no cross-examination of persons 
presenting statements. Any decision 
made by the FEA with respect to the 
subject matter of the hearings will be 
based on all information available to the 
FEA. At the conclusion of all Initial oral 
statements, each person who has made 
an oral statement will be given the op¬ 
portunity, if he or she so desires, to make 
a rebuttal statement The rebuttal state- 
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ments will be given in the order In which 
tlie initial statement* were mode and 
will be subject to time limitations. 

Any person who wishes to ask a ques¬ 
tion at the hearings may submit the 
question, in writing, to the presiding 
officer. The presiding officer, will deter¬ 
mine whether the question Is relevant, 
and whether the time limitations permit 
it to be presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding 
officer. 

A transcript of the hearings will be 
made and the entire record of the hear¬ 
ings. including the transcript, will be 
retained by the FEA and made available 
for inspection at the Freedom of Infor¬ 
mation Office, Room 2107. Federal 
Building, 1200 Pennsylvania Avenue, 
NW., Washington. DC., between the 
hours of 8:00 a.m. and 4:30 p.m., Mon¬ 
day through Friday. Any person may 
purchase a copy of the transcript from 
the reporter. 

Interested persons are also invited to 
participate In this rulemaking by sub¬ 
mitting data, views or arguments with 
respect to the proposals set forth in this 
notice to Executive Communications. 
Room 3309, Federal Energy Administra¬ 
tion. Box KK. Washington. D.C. 20461. 
Comments should be identified on the 
documents and on the envelope "Sup¬ 
ply and Price Levels of Middle Distil¬ 
lates." Fifteen copies should be submit¬ 
ted. Comments in this proceeding will 
be considered if received by January 31, 
1977. 

Any information or data considered 
by the person furnishing it to be confi¬ 
dential must be so identified and sub¬ 
mitted in accordance with the proce¬ 
dures stated In 10 CFR 205.9(f), FEA 
reserves the right to determine the con¬ 
fidential status of the information or 
data and to treat it according to its 
determination. 

Issued in Washington. D.C., Janu¬ 
ary 18. 1977 

David O. Wilson, 
Acting General Counsel. 

|PR Doc.77-2242 Piled 1-19-77; 12:27 pmj 


FEDERAL MARITIME COMMISSION 

CERTIFICATES OF FINANCIAL 
RESPONSIBILITY (OIL POL LUTON) 

Certificates Issued 

Notice is hereby given that the follow¬ 
ing vessel owners and/or operators have 
established evidence of financial respon¬ 
sibility. with respect to the vessels In¬ 
dicated. as required by section 311 (p) (1) 
of the Federal Water Pollution Control 
Act. and have been issued Federal Mari¬ 
time Commission Certificates of Finan¬ 
cial Responsibility < Oil Pollutioni pursu¬ 
ant to Part 542 of Title 46 CFR 

Certificate Owner/operator 

No. and vetsel* 

01014... Robert Bornhofen Reederei: .Vox 
Bomhofen. 

01018... A/8 Rederlet Odfjell: Bow Sun , 

Bow Clipper. 


Certificate 


No. 


Owner/operator 
and vessels 


01426... Kuwait Shipping Co, (8AK): ION 
Albeltar, IBN Bassarn. 

01602... Moore-McCormack Lines, Inc.: 

Mormacsea, Mormacsaga, Mor- 
mactide, M or mar wave. 

02040... Odro-Swtnoujscle: Manta. 

02492... Interstate and Ocean Transport 
Co.: Ocean 255, Interstate 29, 
Interstate 70, Argoil 1 75. Inter- 
state 3S. Interstate 37, Tide 119, 
Ocean JSS, Atlantic 29. York 
RMr. Ocean 190. Interstate 71, 
Ocean States, Elk River, Inter¬ 
state 72. Ocean 250. Ocean 135, 
Ocean 11 5. Ocean 90, Ocean 90, 
Ocean 80, Interstate No. 52, In¬ 
terstate No. 53, Interstate No. 
50, Interstate 48. Interstate No. 
30. Offshore 2401, dr poll 185. In¬ 
terstate No. 19, Interstate No. 12, 
Interstate No. 17. Argoil ISO, 
Argoil 160, Argoil 130. Chcm Ten. 
Chesapeake, Interstate No. 8, 
Argoil 105. R.T.C. No. 51, Inter- 
• state 54, Interstate 55, Inter¬ 
state 38, Interstate 38. Inter¬ 
state No. 34. Interstate No. 1 

02501... Standard Oil Co. of California: 
Cherron Colorado. 

02578— Waxier Towing bo., Inc.; PO 1202. 

02864... Empreia Nadonal Del Petrolco 
8.A.: Montesa. Alcazar. 

02880... Shows Kaiun K K : Satsuma Maru. 

03966... Ashland OU Inc.: Kills 1301. 

02976— Arthur-Smith Corp.: ERL 76. 

02982... The Shipping Corporation of India 
Ltd.: Aftaoraro. 

03060— Alfred C. Toepfcr 8chiffalirtagQH 
MBH: Emma Johanna 

03815_ Afran Transport Co.: Afran Coast. 

03469... Kyosel Risen Kabushlkt Kaisha: 
tfoushun Maru. 

03484— Bonko Risen KK.: Zcnko Maru . 

03506... Talheiyo Kalun K K,: Capella . 

03002... Marmac Corp.: B-ll, GT-118. 

03708... Puget Sound Tug A Barge Co.: 
Mohawk. 

03864... Neptune Shipping Co. Ltd * Oro 
Verde. 

04002— Compagnle Des Measngcriea Marl- 
times: Pascal, Rousseau. 

04046... A/8 Mosbulkcre: Star Most an gen. 

04124... Gulf Oil Canada Ltd.: Gulf Gat¬ 
ineau. 

04128_ Skips A/S Westray: Brunl. 

04226... National Marine Service Inc.: 

N.M.S. NO. 1455. NM.S. No. 1456. 

04410... Tenneco Oil Co.: CTCO-302-6, 
Tcnncco 150. 

04433_ Allied Chemical Corp.: CC 205. 

04437... Lcbcouf Bros. Towing Co. Inc: 
Joyce O. 

04676... Navlera Santa Catalina S A.: Clm- 
adc villa. 

06047... PPG Industries Inc.: PPG-220, 
PPG-225, PPG-222, PPG-223, 

PPG-221, PPG 224. 

06149... The Delta Queen Steamboat Co.: 
Mississippi Queen. 

06672— Lafarge Concrete Ltd.: Maquinna. 

06679_ Black Sea Shipping Co.: Yasno- 

gorsk, ligutty Aytyko c. Alek¬ 
sandr Matrosov. 

06661... Latvian Shipping Co.: Jacques 
Duclos. 

06624_ Perunahaaii Pcrtambangan Min yak 

Dan Gas Buml Negara: Permtna 
3002. 


00248 — Commercial Corporation Sovryto- 
8ot: Tafphun. Cyklon, Vragan. 
Khersones, Tarkhankut, Apogey, 
Inkerman, N Onilova , Kurs, 
Zhuckovskij, Orlinoe, Pyati¬ 
gorsk. General Ostryakov. Kan- 
dalafcshskly Zaliv, Alma, Ayu- 
Dttg, Koreist, Miskhor, Balakfova, 


Owner/operator 
and vessels 

N. FilchenkoP. Langust. Salgtr. 
Amurskiy Zaliv, DHnskiy Zalic, 
Onezhskty Zaliv, Rlzhskiy Zaliv. 
Malahov Kurgan. Taganrogskiy 
Zaliv, Vasiliy Polenot, Molodayu 
Gvardiya, Imenl 61 Kommunara , 
Pioner Volkov Ulan-Ude, Ilia 
Repin, Slava Sevastopol }a. Se¬ 
vastopol. Simferopol. Shkval. 
Veter, Matros Koshka. Ussurty- 
siy Zaliv. 

0631 l..g Kanai Gyogyo Kabuxhlkl Kaisha: 

Tomtmaru No. 52. Tomimaru 
No. 53. 

06429— Ta Cheng Marine Co. Ltd.: Great 
Potter. 

07183... Ren marls Corp.: Stem M. 
08106... Nordtramp 1/8: Nordkap. Nord- 
tramp. Nordrol. 

08222... Rail k Water Terminal (Quebec) 
Inc,: Mont St. Martin. 

08353... Hellas Schlffahrta - Agentur 
GmbH: Hydra Gale. 

08046... Vcb Dcutfracht Seereedoicl: f. 

Freitigrath, G. Weerth. 

09018... Sigurd Herlofson A Co. A/8: Oro 
Chief. 

10260.. . Hollywood Marine Inc.: S-151J. 

10273.. . Namyangsa Oo. Ltd.: Cipsa No. 3 . 

10434.. . Chelsea Navigation Co. Inc.: An¬ 

drei na. 

10729— Dragon Navigation 8A.: Seiryu. 

10010.. . Navlera Peninsular 8 A : Acuero 

Dos. 

11006_ Dong-A General Industrial Co. 

Ltd.: No. 507 Haeng Bok. 

11198.. . Mochlmune Gyogyo Kabushlkl 

Kaisha: Kyoei Maru No. 5, Kyoei 
Maru No. 7. 

11264.. . Bosnia's Scheepvaart A Handel - 

bcdrljf N.V.: Okko Bosma. 

11476.. . Transportation Marltlma Penin¬ 

sular 8, A.: Color ad as. 

11626.. . Sockabo Transports Inc.: Parker 

102-25. Parker 103-25. 

11609— Monarch Cruise Lines Inc.: Mon¬ 
arch Star. 

11632— General Overseas Shipping Corp. 
8.A.: Saint Itvakl. 

11714.. . Global Transport Organisation: 

250-2. 250-3, 250-5 . 250-4. Mary 
B VI. PAC 160-2. PAC 160-3, 220, 
Federal 400-7, Genmar 100, Gen- 
mar 101, Genmar 102. Genmar 
103. Genmar 104. Sol 252. 205,-1. 
11730— United Overseas Corp.: United 
Overseas I, 

11921.. . Point Land Fuel Corp,: James 7It. 

11924.. . Ocean Liquid Carriers Ltd.: Chem¬ 

ist Lutetia. 

11935.. . Sunluck Maritime Co. Ltd.: Sun- 

Itic*. 

11944.. . Namyang Shipping Oo. Ltd: 

Acacia No. 5, Acacia No. 6. 

11955.. . Loadstar Shipping Co Inc.: Kiowa 

11958.. . Taurus Shipping Co. N.V.: Sof- 

oceon Adelaide. Straat Amster¬ 
dam. 

11808.. . Egret Marine Co. Ltd.: Cumber¬ 

land ta. 

11831.. . Partrederlet for MB. Scol Rover: 

Scot Rover. 

11836.. . R/A Trajan: Sir Charles Hambro. 

Julian. Fabian, Nerva, Aurelian, 
Kong Haakon VII, Lucian, Sir 
Wins Ion Churchill. 

11994.. . Artemis Carriers Ltd.: Amro Ven¬ 

ture. 

12006.. . Feng Hwa Fishing Co. Ltd.: Feng 

Hwa No. 22. 

12009.. . Latypa Shipping Co. 8A.: Pollux.. 

12011.. . Partenrcederel MS Brunsland: 

Brunslund. 

12015.. . Wistaria Shipping Co. Pte Ltd.: 

Wistaria Pearl . 


Certificate 

No. 
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Certificate Ourner/operator 

No . and vessels 

12018_ Sum tar Car Carrier SA. Coral 

Ace 

12021_ Coron Bulk Carrier* Inc,: Don Sal¬ 

vador III . 

12023.. . Kokuaal Shipping K K.: San wo 

Jfaru 

12025.. . SPS Management A/'S: Frendo 

Partnership. Fellowship, Mem* 
her ship. 

12030— Atlantic Supply A/S: Atlantic 
Fotna. 

12036.. . Republic Shipping Co. Ltd Li¬ 

beria: Pallas Athene. 

12040_ Stolt Sincerity Inc.: Stolt Sincer- 

itp. 

12044.. . International Iranian Trading Co.: 

Capetan Mich all j. 

12055.. . Ever Moral Line 8.A.: Kver Moral. 
12050— Zapata Ocean Resources Corp.: 

Zapata Discoverer, Zapata Path¬ 
finder. 

12060.. . Tran* mar Shipping Corp.: Sap¬ 

phire. 

12062.. . Poly Shipping Co.: Polpdora. 

12069.. . ItKS Supertrana: Hermes Scan. 
12064— Dietrich Sander Bereederungs 

GmbH: Hade. 

12065- La lalas Navegacion S.A.. Alt emu 

Island, Iris Island, Artemis Is¬ 
land. 

By the Commission. 

Fa an ers C. Hurnty, 
Secretary. 

IKR Doc.77-2331 Filed 1-24-77;8:45 am] 


PACIFIC COAST'EUROPE RATE 
AGREEMENT 

Agreement Filed 

Notice la hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended (39 Stat. 733. 75 Stat. 763. 46 
UJ9.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street. NW„ 
Hoorn 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y., New Orleans. Louisiana. San 
Francisco, California and San Juan. 
Puerto Rico. Comments on such agree¬ 
ments, Including requests for hearing, 
may be submitted to the Secretary. Fed¬ 
eral Maritime Commission. Washington, 
DC., 20573. on or before February 14, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
dear nnd concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimina¬ 
tion or unfairness shall be accompanied 
by a statement describing the discrimi¬ 
nation or unfairness with particularity. 
If a violation of the Act or detriment to 
the commerce of the United States is al¬ 
leged. the statement shall set forth with 
particularity the acts and circumstances 
.said to constitute such violation or 
detriment to commerce. 

A copy of any such statement should 
also bo forwarded to the party filing the 
agreement (as Indicated hereinafter) 
and the statement should Indicate that 
this has been done. 


Notice of Agreement filed by: 

David C Nolan. Esquire, Graham A James, 
One Maritime Plaza. San Francisco. Cali¬ 
fornia 94111, 

Agreement No. 10052-2, among the 
members of the above-named rate agree¬ 
ment, extends the term of the basic 
agreement through August 28, 1978. 

By order of the Federal Maritime Com¬ 
mission. 

Dated: January 19. 1977. 

Francis C. Huknky, 

Secretary. 

|FR Doc.77 2329 Filed 1 24-77;8:45 am) 


(Docket No. 77-1; Certificate (performance) 
No. P-88| 

PACIFIC FAR EAST LINE, INC. 

Order of Hearing 

In accordance with the provisions of 
40 CFR 540.8(a), the Federal Maritime 
Commission on October 1. 1976, served 
on Pacific Far East Line, Inc. (PFEL) a 
Notice of Intention to Revoke Certificate 
(Performance) No. P-88. In that notice 
the Commission set forth In detail the 
reasons for its intention: (a) to revoke 
the waiver heretofore granted to PFEL 
as to the amount of working capital re¬ 
quired for qualification for a Certificate 
<Performance) a s a s elf-insurer in ac¬ 
cordance with 46 CFR 540.5(d): and (b) 
to revoke Certificate (Performance) No. 
P-88 covering the S3 Mariposa and the 
S3 Monterey. 

Under the authority granted it by sec¬ 
tion 3 of Pub. L. 89-777, 46 UJ3.C. 817e 
(d). the Commission Issued its General 
Order 20. (46 CFR 540) which provides 
that in order to qualify for a Certificate 
iPerformance) for Financial Responsi¬ 
bility. an applicant must maintain finan¬ 
cial responsibility coverage for perform¬ 
ance in an amount not less than 110 
percent of the greatest amount of un- 
eimcd passenger revenue held by the 
applicant on any date during the Imme¬ 
diately preceding two fiscal years (46 
CFR 540.5). Evidence of adequate cover¬ 
age may be established by one or a com¬ 
bination of methods: insurance, guaran¬ 
ties, escrow accounts, or by qualifying as 
a self-insurer. In order to qualify for 
a Certificate (Performance) as a self- 
insurer, an applicant must demonstrate, 
among other things, that it has working 
capital in an amount not less than 110% 
of the greatest amount of unearned pas¬ 
senger revenue held by it on any date 
during the immediately preceding two 
fiscal years, and that it has had con¬ 
tinued and stable passenger operations 
over an extended period of time (46 CFR 
540.5(d) >. The regulations of the Com¬ 
mission do permit the Commission, for 
good cause shown, to waive the require¬ 
ment as to the amount of working 
capital (46 CFR 540.5(d)). 

If an applicant does not establish ade¬ 
quate evidence of financial responsibility 
by the methods of insurance, guaranties, 
escrow accounts and/or self-insurance, 
the regulations of the Commission re¬ 


quire the applicant to obtain a surety 
bond In the required amount of coverage 
before it may receive a Certificate i Per¬ 
formance) and arrange, offer, advertise 
or provide passage on Its vessels <46 CFR 
54 0 1 an d 540.6). 

PFEL has at no time qualified for its 
Certificate (Performance) No. P-88 by 
the methods of insurance, guaranties, or 
escrow accounts. It has, however, since 
November 6, 1970, qualified for its Cer¬ 
tificate (Performance) as a self-insurer. 
Because its working capital had dropped 
below the required amount, on January 
31, 1972. PFEL was granted a waiver of 
the working capital requirement for self- 
insurance status. The Commission at 
that time found the requisite good cause 
for the waiver in representations made 
by PFEL that the reduction tn Its work¬ 
ing capital was only temporary In nature. 

When it became apparent to the Com¬ 
mission that PFEL’s working capital in 
late 1973 and early 1974 had drastically 
deteriorated to a deficit in excess of $10.- 
000.000. the Commission explored with 
PFEL various possible methods of in¬ 
creasing its evidence of financial respon¬ 
sibility in order to avoid, if possible, revo¬ 
cation of the waiver of working capital 
requirement and/or the Certificate (Per¬ 
formance) . In November of 1974. PFEL 
committed itself to obtain a surety bond 
in the amount of $300,000 and to increase 
the amount of that bond by $100,000 per 
month each month thereafter. Ba^d 
upon this commitment, and the resulting 
monthly increase in protection thus 
made available for the benefit of passen¬ 
gers. the Commission took no action at 
that time to revoke the waiver of work¬ 
ing capital requirement or the Certifi¬ 
cate (Performance). 

However, circumstances at the present 
time are substantially different from 
those which obtained in 1972 and 1974. 
The alleged temporary reasons given by 
PFEL for Its decline In working capital 
have long since ended, and PFEL has had 
a four-year history of financial instabil¬ 
ity. Furthermore, in March of 1976 PFEL 
unilaterally and without the consent of 
the Commission, decided not to further 
Increase the face amount of the bond 
which had reached a level of $1,900,090. 
PFEL has since that time declined to 
further Increase the face amount of the 
bond. 

Without a waiver of the working cap¬ 
ital r equirement it does not appear that 
PFEL meets the working capital require¬ 
ment of self-insurer status. 110% of 
PFEL’s highest unearned passenger rev¬ 
enue within its immediately preceding 
two fiscal years (calendar years 1974 and 
10 75) Is $5,051,539. The working capital 
of PFEL as of July 2. 1976, according to 
a company-prepared unaudited, uncer¬ 
tified balance sheet, was $1,849,028. This 
working capital of PFEL is $3.202.511 less 
than, and only 35.6% of, that required 
by the regulation of the Commission. The 
last audited, certified financial statement 
of PFEL as of December 31. 1975. shows 
that the working capital of PFEL was 
$747,782, an amount $4,303,757 less than. 
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and only 14.8% of, that re quired by 
Commission regulations. Thus. PFEL has 
apparently not met the working capital 
requirement for self-insurer status, 
whether Its financial state Is measured 
by either the unaudited, uncertified bal¬ 
ance sheet of July 2, 1976 or by the au¬ 
dited. certified statement of December 
31,1975. 

Furthermore, the history of PFEL’s fi¬ 
nancial operating results and working 
capital situation for the years 1972 
through 1975 and July 2, 1976, demon¬ 
strates drastic fluctuations and Indicates 
that PFEL has apparently not met the 
requirement for continued and stable 
passenger operations over an extended 
period of time. 

Based upon the evidence subsequent to 
January 31, 1972. including the unilat¬ 
eral decision by PFEL not to Increase the 
bond beyond $1,900,000. it now appears 
that good cause no longer exists for con¬ 
tinued waiver of the working capita) re¬ 
quirement for PFEL. 

In response to the Commission’s Notice 
of Intention to Revoke. PFEL. on Octo¬ 
ber 19. 1976, filed a Request for Hearing 
and Statement of Position. In accordance 
with the provisions of 46 CFR 540 8 a>. 
that filing requested a hearing to show, 
with respect to any intended revocation, 
suspension, or modification of Certificate 
< Performance) No. P-88, that the evi¬ 
dence of financial responsibility filed by 
PFEL with the FMC does meet the re¬ 
quirements of 46 U.S.C. 817e and the pro¬ 
visions of 8ubpart A of 46 CFR 540. 

Now. therefore, it i* ordered, Pursuant 
to 46 CFR 540.8(a), that a hearing is 
hereby ordered to determine: (a t wheth¬ 
er good cause exists for the continued 
waiver of PFEL’s working capital re¬ 
quirement; and (b) whether PFEL’s Cer¬ 
tificate (Performance) No. P-88 should 
be revoked for failure to comply with the 
financial responsibility requirements of 
46 U.S.C. 817c and 46 CFR Part 540. Sub¬ 
part A. Such hearing shall afford PFEL 
the requested opportunity to demon¬ 
strate that good ca use exists for the con¬ 
tinued waiver of PFEL’s working capital 
requirement and/or that the evidence of 
Its financial responsibility filed with the 
Commission does meet the requirements 
of 46 U.8 C. 817e and 46 CFR Part 540. 
Subpart A. and that PFEL does therefore 
qualify to retain its existing Certificate 
(Performance) No. P-88. 

It is further ordered. That this pro¬ 
ceeding be assigned for public hearing 
before an Administrative Law Judge of 
the Commission’s Office or Administra¬ 
tive Law Judges and that the hearing be 
held at a date and place to be determined 
by the Presiding Administrative Law 
Judge, but in any event, the hearing shall 
commence no later than March 28, 1977. 

It is further ordered. That PFEL is 
hereby made a respondent in this pro¬ 
ceeding pursuant to Rule 3(a) of the 
Commission’s rules of practice and pro¬ 
cedure <40 CFR 5t)2.41). 

It is further ordered. That notice of 
this order be published in the Federal 
Register and that a copy thereof and 
notice of hearing be served on respond¬ 
ent. 


It Is further ordered. That any persons 
other than respondent who desire to be¬ 
come a party to this proceeding and to 
participate therein, shall file a petition to 
intervene in accordance with Rule 5(1) 
of the Commission's rules of practice 
and procedure <46 CFR 502.72). 

It is further ordered, That ail further 
notices Issued by or on behalf of the 
Commission in this proceeding. Includ¬ 
ing notice and time and place of hearing 
or prehearing conference shall be mailed 
directly to all parties of record. 

By the Commission. 

Francis C. Hurney. 

Secretary. 

(FR Doc.77 2330 Filed l-24-77;8:45 am| 


PUERTO RICO PORTS AUTHORITY ANO 
UNIVERSAL SHIPPING, INC. 

Agreement Filed 

Notice is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act. 1916, 
as amended <39 8tat. 733. 75 Slat. 763. 
46 U.8.C. 814). 

Interested parties may Inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street, N.W.. 
Room 10126; or may inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y., New* Orleans. Louisiana. San 
Francisco. California, and Old San Juan, 
Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission, Washington. 
D.C. 20573, on or before February 14, 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which Uiey desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States Is 
alleged, the statement shall set forth 
with particularity the acts and circum¬ 
stances said to constitute such violation 
or detriment to commerce. 

A copy of any such stntcmcnt should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should Indicate that 
this has been done. 

Notice of Agreement filed by: 

Mr. Joee Y&cra d© 1a Crux, Executive An- 

eistant to the Executive Director, Puerto 

Rico Porta Authority, Common wealth of 

Puerto Rico. Q.P.O. Box 2829, Ban Juan. 

Puerto Rico 00938. 

Agreement No. T-3231-1, between the 
Puerto Rico Ports Authority (Port) and 
Universal Shipping, Inc. (Universal), 
modifies the parties* basic agreement 
providing for Universal's two-year pref¬ 
erential use of certain marine facilities 
at Isla Grande Pier, San Juan. Puerto 
Rico, for the docking, mooring, loading 
and discharge of vessels and the handling 
and temporary storage of outbound 


cargo, as well os the exclusive use of 160 
square feet of office space. The purpose 
of the modification is to extend the term 
of the agreement for an additional two- 
year period. 

By order of the Federal Maritime Com¬ 
mission. 

Dated: January 19, 1977. 

Frances C. Hurney, 
Secretary. 

|FR Doc.77-3328 Piled l~24-77;8::^ ara| 


WEST COAST UNITED STATES 6. CANADA/ 
INDIA PAKISTAN. CEYLON AND BUR¬ 
MA RATE AGREEMENT 

Agreement Filed 

Notice is hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended <39 Stat 733, 75 Stnt. 763, 46 
U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street. NW., 
Room 10126; or may Inspect the agree¬ 
ment at the Field Offices located at New 
York. N.Y.. New Orleans, Louisiana. 8an 
Francisco, California and San Juan. 
Puerto Rico. Comments on such agree¬ 
ments, including requests for hearing, 
may be submitted to the Secretary, Fed¬ 
eral Maritime Commission, Washington. 
D.C., 20573, on or before February 14. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 
tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States is 
alleged, the statement shall set forth 
with particularity the nets and circum¬ 
stances said to constitute such violation 
or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as Indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of Agreement filed by: 

H. P. Blok. Secretary. Wc»>t Coast United 
State* A Canada Iudia. Pakistan, Ceylon 
and Burma Rate Agreement. 417 Mont¬ 
gomery Street, San Francl-oo, California 
0-1104. 

Agreement No. 8760-8 entered into by 
Uie member lines of the West Coast 
United States & Canada/India, Pakistan. 
Ceylon and Burma Rate Agreement, 
would amend the “WITNESSETH" arti¬ 
cle to include Haw r ali and Alaska In the 
scope of the agreement trade area. 

By order of the Federal Maritime Com¬ 
mission. 

Dated: January 19. 1977. 

Frances C. Hurney, 
Secretary . 

|FR Doc 77-2327 Piled 1-24-77:8:45 am] 
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FEDERAL POWER COMMISSION 

|Docket No. 0-7U5, et iU.| 

COASTAL STATES GAS PRODUCING CO.. 

ET AL 

Notice of Applications for Certificates. 

Abandonment of Service and Petitions 

To Amend Certificates' 

January 7. 1077. 

Take notice that each of the Appli¬ 
cants listed herein has Hied an applica¬ 
tion or petition pursuant to Section 7 of 
the Natural Gas Act for authorization to 
sell natural gas In Interstate commerce 
or to abandon service as described here¬ 
in, all as more fully described In the 
respective applications and amendments 
which are on file with the Commission 
and open to public Inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Febru¬ 
ary 7. 1977, flic with the Federal Power 
Commission, Washington, D.C. 20462. 
petitions to Intervene or protests in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
flled with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the Protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party In any hearing therein 
must file petitions to Intervene in ac¬ 
cordance with the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and 
the Commission’s Rules of Practice and 
Procedure a hearing will be held with¬ 
out further notice before the Commis¬ 
sion on all applications in which no peti¬ 
tion to intervene U filed within the time 
required herein if the Commission on its 
own review of the matter believes that 
a grant of the certificates or the author¬ 
ization for the proposed abandonment 
Is required by the public convenience 
and necessity. Where a petition for leave 
to intervene is timely flled, or where the 
Commission on its own motion believes 
that a formal hearing Is required, fur¬ 
ther notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 


1 ThU notice doc* not provldo for consoli¬ 
dation for bearing of the several matters 
covered herein. 


Dock* No. 
ml 

date fUod 


ApiUeaat 


o-nui. 

B 0-I.V70 . 


o-sm. 

I> 12-20 70 


c-mi 

U 0-13 70 

0-10012 .. 

O IPG4 
o-iitfe 
(1 18740 
B(Ml-7$ 
G I4.V00 ... 

a e-au 79 


Coastal Buies Gas Producing Co., 
$ Orrenwny Plata East, Uotis- 
too. Tes. 77040. 

Tits Cali ton; I a Co., a division of 
Chevron 0(1 Co., Hit TnUns 
A vc.. New Orleans, I-ft. 7041& 

Coastal Buu* Gas Products* Co, 
5 Grwtiwuy Hass East. llous- 
ton. Ten. 77040. 

do- -- -. 


do.. 


Purchaser and location 

Pries tier 
1,000 ft* 

Pres- 

sura 

haxe 

Tennessee Gas Pipeline Co., Co¬ 
logne arm, Victoria County, Tex. 

C») 

— 

Tennessee Gns Pipeline Co., 
Charrntnn and GilUs-RngUali 
Bayou Fields, 84. Mary, Si. Mar¬ 
tin, nnd Calcasieu Puriitiro, La. 

(») 

(•) 

Trunkhns Gss Co.. Alfred and 
lYoriu* Fields, jlm Welb 
County. Tex. 

(') 

.— 

Trunkline Oa* Co^ llidulgn FieUI 
area. Ilidalgo County. Tex. 

Pi 

-- 


CI74-145 
C U-23-70 


073-742. 

C U 23 70 


070-141. 

B 13-37-70 


077-138. 

A 13-28-70 


077-103 
(C181-1821) 
F 13 14-70 


Gulf Oil Corp. P.O. Bat 3100. 
Houston, Ts*. 77001. 

Marat Lou Oil Co.. 830 tauiti Mum 
St., Findlay, Ohio 4S84D. 

I.oxld Petroleum Corp., 830 Denver 
Club Bldg., Cenver, Colo, fiS'Jitt. 

Pail Eastern Exploration Co.,* 
P.O. Box 1043. Houston. Tex. 
77001. 

Cabot Corp. (SW) (vunvesor to 
Apeu«, Iw.), P.O. Box 1101, 
Porapo, Tex. 7'XUi. 


077-105 ~ 

A (9-28-70 


077-100 
(O -47*7) 

B 13-2^70 

077-107_ 

B 12-10-76 

077-168_ 

A 12-17-76 


Highland 
Js 


Resource*, Inc., *» Bun 
Bldg., Houston, Tex. 


C177-160. 

A 12-17 76 

077-170. 

A 1317 TV 

077-171_ 

A 12 17*70 

CI77-172. 

A 12-20-70 


077-178. 

A 13-atKii 


Jacinto 

nm 

Curotina Hunt UsadA MM fiat, 
Dallae, Tex. 75202. 

Exxon Corp., P.O. Box2100, Hous¬ 
ton. Tex. 77001. 

I Add Pe»n>l*um Corp., 830 !>envrr 
Club Bldg., Denver, Colo. *0302. 

Transwrotern Gas Supply Co.,* 
P.O. Box 2521. Iloustou. Tex. 


077-174. 

(G-75J2) 

H 12-20-70 

077-175_ 

A 12-23-70 


077-175_ 

A 12-22-7$ 

077-177- 

i t1-7532) 

I 19-27-7$ 

C177-178. 

H 13-27-70 

C177-17*. 

(G-lltUM) 
tl 12-10-76 
077-180. . 
(0-11285) 

B 13 23 70 

077-181. 

tC171-*tt> 
B 13 27-70 

077-182_ 

(G-1M1&M 
» U *27-70 


..do.... 

do..., 


(»as Produrmg Enierpri«es, Inr.,' 
P.O. Box UV7, Colorado Spring*, 
Coin. HUH4, 

. CIO Exploration, Inc.,* P.O. Box 
UW7, Colorado Springs, Colo. 

SJI. J I 

Ainoro Production Co., 500 JefTrr- 
•on Bldg., P.O. Box 8003, Houv 
loci, Tex. 77001. 

Soblo Petroleum Co., 50 i'cun PL, 
Suite ItOO, Oklahoma City, Oklo. 
78118. 

. American Pctroflna Co. of Tfwu, 
P.O. Dallas, Trx. 75321, 

. Amoco Production Co., P.O. Box 
3 tXr.*, Houston, Trx. 77001. 

.<to..... 


Natural Om hiellM Co., Muon. 
Neely. Tiger Minerals. West 
A dam I, Masuellitoa. Hairy, and 
ClutrttiiiQiisnt Kiekls, Duval. 
Webb, and U Sail* Counties, 
Tet. 

Cl l*«uo Nfttnml Gas Co., de¬ 
vonian formation gas-well gas. 
Lea County, N. Mex. 

Colorado Interstate Gas Co.. Warn- 
Hitter area (Tierney Well No. 2), 
Sweetwater County, Wyo. 

Northwest Ptiiehn# Corp.. Illanco 
Pictured Cliffs Field. Ban iuau 
County. N. Me*. 

Panltandle Kiwtem Pi|»r Line Co„ 
Beaver County. Okla. 

Tron*western Pipeline <’0., Barby 
Konrh No. 1-41 unit Well, sec, 8, 
township 2 north, range 37 KCM 
Hoover County. Okla. 

Michigan Wtscoimin Pip* Une Co , 
Eugene Island, offshore Loui 
slana, block 3U& 

Tennessee Gas Tranwnbainn Co., 
West KI Campo, Wharton 
County, Tex. 

HkeUy (Ml Co., Cooper Jal Pkld. 
Iaw County. N. Mex. 

Colorado Interstate Gas Co., W ild 
Rosa Field, WAshakie Basin 
Sweetwater County, Wyo. 

Tranvw astern Pipeline ( o., Nash 
Draw (Atoka) Field, Eddy 
County, N. Mex. 

Trarunrestern Pipeline Co.. Apollo 
Field, Winkler County, Tex. 

Transwestern Pipeline Co., Bt. 
Clair Field, Roberts County. 
Tex. 

Colorado Xniecstate Gas Co., Hugo- 
ton area, Kearny County, Kanv 

CiUnnwIo Interstate Gas Co.. Hugo 
Ion area, Kearny and Ftouvy 
("aunties. Kane. 

F.1 Paso Natural Gas Co., Rurnont. 
et at fields. Lea County, N. Mex. 

El Paso Natural Gas Co., Drinkard 
Field, Lea County, N. Mex, 

Texas Ga* Trarutniarion Corp.. 
(‘lailnjcnc and Lincoln Par (slice. 
U. 

El Paw Natural Gas Co.. Etiucbry 
Goa Field. Lea County. N. Max. 


Filing rode? A— Initial senile*. 

B—Abandonment. 

C—Amendment to sdd acreage. 
1)—Amendment to delete acreage. 
K—Bufteastfoa. 

F—Partial succession. 

fire footnote* at end of table. 


Pi 


___ Bkelly OU Co, Drinkard Field. 

Lea County, N, Met. 

Terra Resources, It*., P.O. Box Tsnneaseo Gas Pipeline Co , 1 login 
2*», Tulsa, Okls. 74101. Ranch Field. Duval County, 

Tex. 

Getty Oil Co., P.O. Box 1404, Michigan Wisconsin Pipe Una Co., 
Houston. Tex. 77001. Ilolly Bruch, Cameron Parish, 

La. 

Diamond Shamrock Corp., P.Oi Ksnsus-Nehmskn Nntund GssCo.. 
Box 631, AmonMo, Trx. 78178, Inc., Hhosbonl unit, Fremont 
County. Wyo. 

.. ,do ..... Colorado Interstate Gas Co. . Keyes 

Field, Cliunmm (’ounty. Okb. 


• • * • 6$. 360W 

14.05 

67V7y^ 

— 

(•> 

— 

• ? 16$ I014*_ 

- - - 

W««35.3348*» 

— 

*••81410 

14.73 

(») 


(«> 

(»•) 

(ltd*) 

H. or* 

»•• 11 W.TTKtt 

1L 65 

•?•» 154.8300* 

It. $5 


14.65 

•11.41 

It. 7$ 

•81.44 

11,73 

(“) 

('•> 

•» 100.4115* 
n* 641461* 

14.78 

• 1 81.51 

11.78 

<*•> 

(«) 

(•») 

('•) 


(“) 

( w ) 

<«) 


(»•) 

<w) 

C*) 
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Doekot No. Prtoe Mr Pw> 

and Appikaal Purtfr&Mr and Iccaueo 1,000 ft* «ux« 

<lai* hi* 1 ba* 


1177 183 .do.. ---do..- -- --- (*•) r) 

(O-lDCD 
H 12-27-74 

(*177-194... __ Tan EfrfUrn Exploration Co., 1 • ranbaxrdt* E*#Urn Pit* LUw Co,. iM.L»vr 14.41 

C 12-28-74 r.O. Hits 1047, 11 mutton, Ttuu BomphlU County. Tax. 

77001. 


* Appliriuil If Win* to reflect craneUoo of cm imrciuMea from vwluui prodDoan. 

* I/um terminated.. 

* Include* 52 7127/ biw prior, plu* 4.374V producUon tax* (7.V¥\r. pet), and 2-27*»V BtU adjustment. 

4 Applicant If «llUnc to accept a permanent raruftrau In aonordaurt with opinion No. 770, of ainnwlrcL 
1 hui'J^’t to upward and downward Rtu adjurtroent. 

* Include* lOOi** rrhuburarrornt of tat**. 

■ Applicant i» wilUnc to cohort tha tmtUxwd rate in accordance with nniufao No. 770, ta &ui*nd**l. 

* Applicant at m] purvhaavr lustre been unable to connect Um Horton No. • well (covered by boar contract) to pur* 
rliafera facllitira, and tuvo execoted an agrannrm deleting the Iff) acre* oeaoclaUd with ouch wrU frost) Use contract. 

* Applicant and jiurchfacr are altUiated. 
w ! r Iu* U.tn*KW mralalftuti pec quarter. 

n !rtrlodc* ?J.M <V boa* rata, phia 2 .tXV tax rrlmliurfcment. plus X7K+* Rtu baaed ou 1120. 

** Butrin t to downward Rtu adjustment. 

" Applicant propose p> continue arrf iee u( pr^far»mor Aasif. tor. Apaxro. Inc . at to aadfrsrd interval of 8X3 pet 
fltare v l fan prtidoo<xt. 

m nun If aaealatkm per quarter 
»* Wells plutyed and ahandoamL 

* WaDa r#rl«afffV#d. . „ .. „ . 

•• For 4 veils, IldftH*; far 1 wall, rJ4.74tWf. at V4.7J lh/l»»iw „ . ^ 

H Subject to upward and dowitaart) Rtu adiustmmU far 4 a»-»U ai.UTUY, far 1 uell. &.7V)* at 14 75 ll./in**. 

» InrUntra 14*217* »w price pine llAffX* uxni. 
a Include* 143.2179* lam price plus taxra of 1141 . 7 *. 

w OpLnkmNo. 7TO rate far ysw aaftea from Um KlUotl D 12-1 Well No. 2 M 14.72 lb/U*»a, adjusted far te tacaUikuj* 
eftectlva Oct. 1, r*76, and Ian. 1. 1*77, and Is also Induatve of lax reimbursement ami a l & c/l,0uo ft* yalherluy 
allowance. 

» Oprnkm No. «ffv II rate at 14.78 0,000 ft* far gm aaka from the W. Gray No. • eflcctlte Ian. I, PJ77, adjuited toe 
tax rrirobnrsemrni and m hwv* ota ft* tut her to* allowance. 

» Well ptoffrd 
*• I>n*ll»t»nl 
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lDocket No*. RP75-1. RP75-53 and RP76-241 

FLORIDA GAS TRANSMISSION CORP. 

Order Approving Settlement Agreement 
January 13, 1977. 

Certification of a proposed Stipulation 
and Agreement in Docket No. RP76-24 
was made on September 14, 1976, by Pre¬ 
siding Administrative Law f Judge Samuel 
Gordon. This Agreement resolves not 
only all issues in that docket, but also 
the reserved issue of rate of return for 
common equity in Docket Nos. RP75-1 
and RP75-53. 1 For the reasons stated 
herein, the Commission shall approve the 
Settlement Agreement. 

The proposed Settlement Agreement 
provides that the reserved issue of return 
on equity in Docket Noa. RP75-1 and 
RP75-53 will be resolved by providing a 
return of 13.00% on equity in these two 
dockets. Resolution of this issue will ter¬ 
minate the proceedings in these dockets. 
On the basis of this settlement, Florida 
Gas Transmission Company < Florida 
Gas) agrees to refund to its Rate Sched¬ 
ule G customers the resulting $557,375 in 
excess revenues it collected during the 
locked-in periods covered by Docket Noe. 
RP75-1 and RP75-53. This refund shall 
be made with simple interest at a 9% 
rate per annum. 

The proposed Settlement Agreement 
resolves the return issue in Docket No. 
RP76-24 by allowing a return on equity 


* A settlement agreement in Docket No. 
RP76-1 was approved by Commission order 
Issued February 9, 1976; an agreement In 
Docket No. RP75-63 was approved by order 
lwiued June 7, 1970. In each case, return on 
common equity was reserved for hearing 


of 13.00% with an overall return of 
9.83%. In addition, it provides for the 
refund of excess revenues In the instant 
docket of $773,629 based upon stipulated 
test period costs. This reduction provides 
also a basis for calculation of rate re¬ 
ductions for transportation service rate 
schedules. Finally, the settlement pro¬ 
vides for contingent additional refunds 
for sales in excess of test period volume 
of 80,936,300 MMBtu for the period 
April 15, 1976, through April 14, 1977. 
Refunds will be calculated by multiply¬ 
ing the excess sales for each rate sched¬ 
ule by the established unit fixed costs 
for each rate schedule. Refunds of all 
amounts under the proposed Agreement 
will be made with simple Interest at the 
rate of 9% per annum. 

Aside from these refund provisions, 
the proposed Agreement provides for the 
filing of refund reports; reaffirms Florida 
Gas's obligation to flow’ through the 
jurisdictional portion of supplier re¬ 
funds: provides for an increase in the 
basic transmission plant depreciation 
rate to 54>% with the understanding that 
approval of the Agreement would indi¬ 
cate approval of this depreciation rate 
under Section 9 of the Natural Gas Act; 
and refers to the understanding of all 
parties that Florida Gas is conforming 
to the requirements of Section 167(e) of 
the Internal Revenue Code relating to 
the normalization method of account¬ 
ing. The Agreement contains a provision 
that it requires approval in total and 
that should approval of the total Agree¬ 
ment be given. Docket Nos. RP75-1, 
RP75-53 and RP76-24 shall be con¬ 
sidered terminated. 

Attached os Appendix A hereto is the 


settlement cost of service for these 
dockets. The Commission's review of the 
proposed Agreement and settlement cost 
of service indicates that it provides a 
just and reasonable resolution of the 
contested issues In the dockets covered 
by the Agreement. Accordingly, the Com¬ 
mission believes that the proposed Agree¬ 
ment should be approved and that these 
dockets should be terminated, except for 
the refund obligations. 

The Commission orders: <A> The pro¬ 
posed Stipulation and Agreement certi¬ 
fied on September 14, 1976. In the refer¬ 
enced dockets is hereby approved. The 
Agreement is hereby Incorporated by 
reference to this order. 

<B> Florida Oas shall file within thirty 
days of the issuance of thLs order revised 
tariff sheets, to be effective April 15. 
1976, In accordance with Article IV of 
the Agreement, to reflect the reduced 
rates resulting from approval of this 
Agreement, 

<C>, Florida Gas shall file a report of 
refunds within thirty days of the issu¬ 
ance of this order showing refunds re¬ 
quired by the Agreement together with 
interest calculated at the rate of 9 r ; 
per annum. 

<D> This order Is without prejudice to 
any findings or orders which have been 
made or which may hereafter be made 
by the Commission, and is without preju¬ 
dice to any claims or contentions which 
may be made by the Commission, its 
Staff or any party or person affected by 
tills order in any proceeding now pend¬ 
ing or hereafter Instituted by or against 
Florida Gas or any person or party. 

<E> The Secretary* shall cause prompt 
publication of this order to be made 
In the Federal Register. 

By the Commission. 

Kznheth F. Plumb. 

Secretary. 

Florida Ua* TrantmUbion Co.—Coil of 
rertiee for doefset No. 


Dim TKarrlptfan 

No. 

<t) 


Ajboum 

0) 


A. Total coat of rnlw 12 mo 
♦ wli’d Juita 30 , 19 ?S:« 

I tfcu Mipoly axpenara tM. m\ 

Tran tUincviK) vlpaiun. K, 73V.»U 

a itVlvtu**. _. . 2T4, 7H3 

4 AiiiuiiUatrative and gromU 

e Tpitn** .. 4. M2. friJ 


To4*l. Of* ixtinf etprnM«L ah , 4*1 
A 1 N-pr** tat km and aniort) 

xalioa axpcoaui. U. 410.27 

TUm: 

FrdrnU liwonwr_ 10, H70, act 

X StaUtloeocDn_ _ 1,145, A)) 

Othrr tiiaii iiwnm J. K‘A 7M 

10 It* tmu on mir lAar_ A’.tos. ilo 

U ml*r rviTOMM, ciodif H,tiu4.n?oi 


Iff Total, (MlolafTh*_ m. ITX.ttw 

U B. Jiinfflkliotml |«ortkNi of totuJ 

wt at mrrkm . 7X, 44ff.fr*'! 

It C. JivrKflrtfanalfmrllnnappftraM* 
to tack«Hti period of Jmn. 1, 

W75. thraoch July fr, WSb .... 4I.W0L 44* 


* 7‘ota) curt ot »rrlrr train itlpukllon and itrrv*- 
wnt In docket No. 111*751. dated (Vt 23, 1073, om», A. 
wlllt nrtum. Fwfrral and Hfati* Iucocim' toxri 

to rrlWl srllfrmrnt rat# of n'turn. 
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Florida Oa* TrontmUrion Co. — Co* l of 
servkx for docket Xo. RP75-53 


No. 


pe**1pUtni 

0> 


Amount 

C» 


A. Total coat of •rwlt*-? 

Ended M«r. SI. 1076; 1 
dm rawly tt \ 
Tnuonimonc 

pila etpvDM^_ 

Achn UtUt rat J v r ami fyucfvi 


Total, otwratiirc np<*l*v». 
iK prrx lation uml omorll- 

ratlcm ei|*iar«-_ 

Tom; 

Kwloml Income-— 

hUt« lumrae--— 

Oibcr than Income__ 

Return on rate b«*e.— 

otW r*s revenue#, credit.. 

II Total, cost of *rrlf«. 

U. larfodlrOuna) portion of total 
cottofMTVlct. — 


7 

8 
9 

»0 

II 


**.401,1** 

li.9U.4TS 

830O.W* 

*74.1*5 

2.341,072 

14.334.433 

(011.9*61 
TU, >H\1€1 
rj. 172, ISO 




1 Total met of wrrlce from wet of *errtcc report dated 
June 14, 1074, tiled pOTttunt to atlpulaUoii and nerernw nt 
doled Feb. 24. 1770 (art. If and opp. A), with return. 

Federal aivd Hut* Inrome torn adjusted to nriket ertlle- 
tnant of rat# of return. 

Florida (la* Trau*ml**ion Co.—*Juri*dicHonal billin'? dcfcnw/noHli and Revenue* 
related to eo*l* of tcrvice 


Um 

No. 

Pwnrtpiioii 

1.(110.(100 Blu 
volume# 

Rate# (cunt# 

per 1 00U.UO 

mu) 

Revenue 

t 

2 

A. Dockei No. R 1*76-1 locked In period of Jen. 1, 1971. 
through July ». 1075 

Rote wttfdnltt O *---- 

Knu> actadulft 1-- 

14.2DQ.744 

24.UU.382 

71\jrf 

•SA4S 

»U.31S.M2 

13,633.023 

3 

Total, sale* for mod*___ 

40.430.134 


24,949.40% 

4 

5 

4 

Rate wltodule T-l. ..- 

Rat# wrbedule T*1.... 

Rale aeJM'dule T-J—. 

8.942L»r 

J7.1UMW0 

sxuuauoo 

24 AS 
32.41 
2844 

2. tux on 

5,542.1® 
10,123,200 

7 

Total, transportation.— 

M.042.&S3 


17.AVt.98J 

S 

Total, JurtadicrUatud.. .. 

104.472. (CV 


42. 447 

9 

10 

B. Pocket No, RF76-M9tno period of July 1,1975. throiwli 
Slur. 31, 1078 • 

Rato w'hodul* G 1 .. .- 

Rato eekodul* I. 

r. wa&o 

34. ISkOat 

7X33 

sj.ua 

ID, 611.482 
12,9711X90 


ll 

Total, fade# lor rr#*l*-- 

51.140,34M 

. . 

23.a4C.2W 

13 

13 

14 

Kate schedule TH......— 

Rate achrdul# T-3.—-.. 

Hate tchedtiW T4.^..... 

1X7*0.000 

24.750,000 

SVOUU.OOO 

27.73 

34.31 

30.02 

X8U.MJ0 

8«6.7» 

14.511.000 

« 

Total, transportation____— 

03.500,000 

---—— 

29.300,225 

IS 

Total. JurbdlrUuftal__,_____ 

144,(HU. 563 


6AM. aw 

17 

C. Total luriMilrUonal menur* lor dorks Nos. KP76 1 . 


105,400.944 

and RP7S63. 




« Rate schedule O rr veunrs at Iwse rat#: I«a» alr-emidlUotUnc diirouifl CM*£2U>ttjOOO Btu at IV). Total 1140,864. 

* Bee root of unriro report, schedule 15, p. I. ___ % _ 

I Rate schedule Q rervntun at b*M rata EMiUr<ondltkmii>Stiisco>Uitt <1,347,!»47, (*>6.000 Btu at IV). Total SJCC.ITi, 
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| Docket No. CT77-1991 

GULF OIL CORP. 

Notice of Application for Abandonment 
Authorization 1 

January 12, 1977. 

Take Notice that the Applicant listed 
herein has filed an application or peti¬ 
tion pursuant to Section 7 of the Natural 
Gas Act for authorization to sell natural 




1 Thla notice does not provide for consoli¬ 
dation for hearing of the several matters cov¬ 
ered herein. 


gas tn Interstate commerce or to aban¬ 
don service as described herein, all as 
more fully described in the respective ap¬ 
plications and amendments which are 
on file with the Commission and open to 
public Inspection. 

It appears reasonable and consistent 
with the public Interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desir¬ 
ing to be heard or to make any protest 
with reference to said application should 
on or before January 24. 1977, file with 
the Federal Power Commission, Wash- 
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NOTICES 


in*ton, D.C. 2042G, a petition to Intervene 
or a protest tn accordance with the re¬ 
quirements of the Commission’s Rules of 
Practice and Procedure <18 CFR 1.8 or 
1.10). All protests filed with the Commis¬ 
sion will be considered by it in deter¬ 
mining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party 
In any hearing therein must flic a peti¬ 
tion to Intervene tn accordance with the 
Commission’s Rules. 

ITdce further notice tlmt. pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 


Commission’s Rules of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on this application if no petition to 
intervene Is filed within the time herein, 
if the Commission on its own review of 
the matter finds that an abandonment 
is required by the public convenience and 
necessity. If a petition for leave to inter¬ 
vene is timely filed, or if the Commission 
on this application if no petition to 
hearing Is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 
Secretary. 


Pocket No. 

«IKl 

dale btal 


Apt'Uraut 


PurcUfff and location 


PtW prr rrewrr 

1.00 ft* twee 


rrn-wa-«utf on corp., p.o. bo* 

«:t«-10to) IfowOm, Tax. 77001. 

II U-Xh7t 


Trxa» 
t \orp . 
n« id. 


Eaetorn Tranimhsion 
Brthony Xxmcvtrrrt 
Dt&ito PartaJi, U 


(0 


* Oolf U> trrniiiuiK deilvitrfc* to Toua Eaatm> under Anvrriran IVfroftna mtr *heduU No. M Mitt to ttmunmc* 
drtivenea ot thia Ripply ot km to T«xna Eaateni under Uull'» tui* scJmmIuW No. I7IL 


Filin* code: A-Inula) eorvW. 

II—Abandonment. 

O—■Anwndmeiit to odd arroafr 
P— Ammdmml to delrte •ervnec. 
K—Surcroeion. 

F—Partial *urt*aalon. 
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lDocket No. CS77-18I. et a) | 

J. L TRITTIPO, INC., ET AL 

Applications for "Small Producer" 
Certificates 1 

January 12, 1977. 

Take notice that each of the Appli¬ 
cants listed herein has filed an applica¬ 
tion pursuant to Section 7<c) of the 
Natural Gas Act and Section 157.40 of 
the Regulations thereunder for a "small 
producer” certificate of public con¬ 
venience and necessity authorizing the 
sale for resale and delivery of natural gas 
In Interstate commerce, all as more fully 
set forth in the applications which arc on 
file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Febru¬ 
ary 7, 1977, flic with the Federal Power 
Commission. Washington, D.C. 20426, 
petitions to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure <18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con- 


* ThU notice does not provide for con*olld*- 
tion for besting of the severs! matters cov¬ 
ered herein. 


sldcred by It in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party to any hearing therein 
must file petitions to Intervene in accord¬ 
ance with the Commission*8 Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
all applications in which no petition to 
intervene Is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that a 
grant of the certificates is required by 
the public convenience and necessity. 
Where a petition for leave to intervene Is 
timely filed, or where the Commission on 
its own motion believes that n formal 
hearing is required, further notice of 
such hearing wrtll be duly given. 

Under the procedure hereto provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 


Pjckrt D*!< AM Applicant 

Not 


egrr-isi.. 

CfiTMlc.. 

C477 IU.. 
CS77-IM.. 
C 877-1*5.. 

C877-M.. 
CS77245.. 
carry*.. 

CS7T-5M . 
0877-255.. 


Dvr. lA.IVJS 

_ do . 

——da. 

do 

do 

.....do_... 

I**, 3UV7S 
Dec. XUttX 

IVr. 20,1774 

do........ 


C 877'354 . Doe. X,tm 


J. I- TrttUiai, tfvr.. WO 
Cowunm* Kq Chari' «u>n. 
W.Va. 253nr* 

Th* Hon- Oil Cm., |fC# 
V'liita/tsA, ltd) Fountain 
S>1. 1*1*14, Cltu i filial J, 

Ohio 4A3Q2. 

but* of JarrU If nut, dt- 
«**d. 207 Sinta Chun 
A v*. Alameda. CaJIf. UVW 

Chart* Hill, Jr M GT73 tUtt* 
Overlook Dr., N.W. At- 
Ian la. Go. 

Trrf»el lvCrVil*uin Rifdoro* 
Uon and Hrvelopnimt 
Carp., Mis Furman IN., 
Ihrminf ham, Midi, a min. 

John A. Morgan, 22 a N 
Mhhucan Aw., C|u<'a*», 
IB. BDBOI. 

Mark Two Lid., Suit* ftfti. 
NC Capital St.. Lhaitrv 
ton. W. Vi. 2530L 

Umdoo Product Omi Co., l«»| 
Klrat National Cm tar. 
Oklahoma City. Okia. 
7X102, 

K<llntu lor.. 310 TltahUiwrr 
Bid*.. Oklahoma City, 
Okla. 75KU 

lUciiard n Steiner ami 
Hobart L SeHnrr, Btnlnn 
Corp , P.O. Box 2317, &UI 
toko City, Utah M110. 

Erto P. IlalUlHinon, Jr., 
4670 Compel* Dr., Bulb-n, 
New Port Bruch, C*UL 


C577-237.. 
CST7-2SB.. 

CGTT-SB.. 
CS77 300.. 
CS7 7-3A1. . 

CfciT-NU.. 
C S7T-3fiX.. 

CS77 3M.. 

csr: aw.. 

CFTT-Mi.. 


C £77-307.. 
CS77-».. 
r877~2ft>.. 
cgT7-re.. 


d» -Johnny Mitchell, 4d23 Ou« 

Shell Plata, lJourUN), Tn. 
77002. 

do_.. David J. IlollJlMirtan, 1730 

Wr«t Olympic Illvd., Suite 
boa AiiceJns, CalU. 


..do. 


MM, I. 

m 


do.. 


Mad** W. Lfafe, Mi: I fill- 
trrwt, Oklahoma City. 
Ok K. 7S1IA 

-do._. Third Buttm* Trust. KtUrar 

L HutLurx, truster, rat-- 
30th BL, Oakland, Calif. 

. .do - Tlitnl Kfmtnrt Tnwt, F*lr-i 

U lluliiipr, tniitrr. VM-- 
20th SU« t, Oakland. Calif. 
44412. 

Erxoti. Inc., 1/N) North IHh 
Ht.. Suita 210, Momo**, 
La. 71301. 

•lo. Than. N. and C*ro«ne W. 

Law, Vinton A Kikliisk 
*lou Flrrt City Nationai 
Bank Bids . HouMon, Tn 
770X2. 

Jau. X. 11/77 KUtabrtb Merrl k Coa, C.V 
lit Scmthwrat, Adiumr, 
Okt*. 7X401. 

do .... Tba Northmt Trail C<k mi 
TruiU* uu/lrr the Pairtria 
CL laett. trait, daU^t 
Doe. S, tan, The Northern 
TnxsX Co^ 50 South Ija 
SaUe 8L, Chicago, 111. 
4007S. 

do. Nmilouai Bmilrrard Bank of 

Chicago and Jetutw Mr* 
KvnnaZaorhoo. ColnuWr* 
H P. M. Cnrtwlt Truvt. 
NaUoUfd Boulrvwrd Bank 
of CWrmto. 4kQ North 
Mkhhran Are., Chh 
in. 4 C 41 I. 

Dumwn Com., BuJ Paikrr 
Bldf.—S E. X<I, ThImi 
O kl*. 74 MS. 

Kdlaon IHrk on Wm x>li- 
Inyton St.. <7 iUvisi», III 


-.-.tic.... 


«5o... 


-do_ 

.do....- 


C4f77-271-do.. 


.. William C. MtKiitfw*, v.n» 
Old Marlrita Kd . AmtrU. 
da snout. 

Plckrrll IMIlimt Co., flat 
Vkkr< -—K.8.U. A T. 
Bldf , WlfWta, Kaun 

^ Dale il. KoMxM>n d Iva 
Robinson Oil Co., Hat 
Vlckcra-K S ll. A T. 
nt Wlrlufa, Kan* 
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{Docket Noe. CS77-187. et * *2.) 

STEWART GREEN OIL A GAS. INC.. ET Ai- 

Applications for "Smart Producer" 
Certificates 1 

January 6. 1977. 

Take notice that each of the Appli¬ 
cants listed herein has filed an applica¬ 
tion pursuant to Section 7(c) of the 
Natural Gas Act and Section 157.40 of the 
Regulations thereunder for a "small pro¬ 
ducer" certificate of public convenience 
and necessity authorizing the sale for re¬ 
sale and delivery of natural g&s in Inter¬ 
state commerce, all as more fully set 
forth In the application which are oc 
file with the Commission and open to 
public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Febru¬ 
ary 3. 1977, file with the Federal Power 
Commission. Washington D.C. 20426, 
petitions to intervene or protests in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be consid¬ 
ered by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the pro¬ 
ceeding. Persons wishing to become 
parties to a proceeding or to participate 
ns a party in any hearing therein must 
file petitions to Intervene in accordance 
with the Commission's IJules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing will held without fur¬ 
ther notice before the Commission on all 
applications in which no petition to in¬ 
tervene is filed within the time required 
herein If the Commission on its own re¬ 
view of the matter believes that a grant 
of the certificates is required by the pub¬ 
lic convenience and necessity. Where a 
petition for leave to intervene is timely 
filed, or where the Commission on its own 
motion believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised. It will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kennhii P. Plumb. 

Secretary . 


* This notice does not provide tor consolida¬ 
tion for hearing of the several matters cov¬ 
ered herein. 


Dorkat Date Sled Applicant 

No. 


CST? 1*7.. Dvc. 15.1779 Stewart Onoen OB A On, 
lor., &!< SO 5 Awhm, 

* Cafcary. Alberto, 


C877-llBL.„_„_do.listen M. Hflwnmrk. 37TO 

Colgate, Doha*. TS*. 752 ». 

C877-MS.. Dee. 1*1374 Kdwtn L. Coe, lHfio fint Na- 
tkmol Bank llld*.. ItelUa, 
Tex. 7X30B, 

C877-N0.. Dec. 15.1778 JfetfeMR F.nterprijm, M R. 

Kan aw ha St.. Bocfchsn- 
ooo, W. Va. Mil. 


Dorkat Date fllod 


No. 


Apparent 


G87MM-do ... Bapart Coal A Oas. Itotte 2, 

Hot MO X\ flacahamun, 
W. Va SAM 

C877 m.. Dee. W. Kstate of Marlon I ran Rita* 

■all. Ksri'urnr# Star Rt.. 
OwtVn City, Kent. 87848. 

CS77-m.. Dee. 17.1978 MrFidifco Oil Carp . MM 
Kety Fnwwsy .Suite 2*1. 
HamUm, Tot. 77021 

CSn m _do_Tow R. Utopia, IMrotewn 

Centre Na 1) MS. voo 
* Northrart Loop 410, San 

Antonio. Tr«. 7W* 

CS77 7X2.. Dec. 21. W7S Doney Woodrotf. H K 1 
Box 10* Canotubufg. Pa. 
i.vn?. 

C877-23J.. Dec. 22.1978 KO JO Inditetrlm. Inc.. 1545 
NorUtwaal SSUi Hi.. Suite 
itn, Oklahoma City, Okie. 
73112. 

C877-3M.. Dec. 2* l'/TS Kenneth L Itewllt, 1X8 
Wert We*tey IW. N.W, 
Atlanta. Oa. JffKI7. 

0877-7* _dl>_WMian W. Motor. P.O. Bo* 

25188. Oklahema City, 
Okte. 73123. 

C877 SS..d o _Edna Cohan. Ml South 

Ocean Dr.. UalleiMialr. 
Fla. 33CD1. 

CS77 S7.. Dee. 27, W7 8 W.W.K. Oil Com.. 330 Cam- 
nwrrlal National Bank 
TUtlir., fltinoTrnart, La. 

mot. 

C877-238...._do The Bu.iw Oil Com. tlfTS 

Ventm#~K, :UQU Fountain 
«fci. I'laca, Cittrlnnatf, Ohio 

mbdb. 

CS77-23B..-da...._Sundown Nttglren Carp,. 

Waydite, Tn. 

C8712tO .do._W l! Item A. Ifoiaterd. MS 

South LaSalle Hi.. Clah 

onto. in. wwa. 

CS77-MI.._do...Orek>t Oil Cn.. Omowlrh 

Office Park II, Ofeenwlch, 
Conn, ns* 

C877-211.._do_Crawley Pnrotemn Cnrp., 

415 Hightower Hide.. Okla¬ 
homa City, Okie. 73HX2. 

do . Oigard F. Jawph. 173 Cliynn 

Way. Iloostoo. Tex. TTfOL 

do._Alton 1). Pwue. 3545 North- 

weal nth, Suite 42* Okla¬ 
homa City. Okie. 73112. 

C4I97-MS_do._Kenneth L. Hewitt. 1288 

West Wndey Rd-. NW n 
Atlanta. Oa. 30827. 

C877-MS-do._David 8. Tripo, 1400 »*. 

■s-CAU. 0 T. Bids., 
Wtrhlta, Kant. 07302. 

C8T7-347...-do._... fonthweet I'eiro-Chem 

(Prod.) Inc.. V400 Vickare— 
TS.B. A T Hid*.. Wich¬ 
ita. Kan*. 07702 . 

CS77-MS-do._ H. A. Mayor, 1400 Vlekiwy— 

O.R. A T. Bldg., Wich¬ 
ita. Kan-.. 07X3. 

C877-248-do_Joe R Johnson, leun Ykkare 

-RABAT. Bld*..Wfecb- 
Its. Kant. «l73fc*. 

C877-2B0.do...._Philip B. Hartley. 1100 

VI keo-K^B A T. Bid*., 
Wichita, Kant C7702. 

C577 231_do._ Vera M. Dombaugh, 1480 

Vtefcefs-KJLU. A T. 
Bids.. WVIHta. Kan*. 157X2 

C877-M2.do_Robert Dry, 1400 Vick***— 

K.RB. A T Bldf„ Wich¬ 
ita. Kan*. 87X2. 


C877-MS. 

CS77-244. 


{FUDoc TT 204! Filed 1-24-77;8:45 am) 


FEDERAL RESERVE SYSTEM 

COMMERCIAL BANK, DELPHOS, OHIO 

Order Approving Application for Merger of 
Banks 

The Commercial Bank, Deiphos, Ohio. 
(Applicant) a member of bank has ap¬ 
plied for approval to the Board of Gov¬ 
ernors of the Federal Reserve System, 
pursuant to the Bank Merger Act. (12 
USC 1828(c)), to acquire by merger. The 
Farmers Bank of Elida, Elida. Ohio. 
(Bank), a nonmember bank, under the 
name and charter of Applicant. It is 
proposed that upon consummation of this 
merger the present office of Bank will 
be operated as a branch of Applicant. 


As required by the Act. notice of the 
proposed merger, tn the form approved 
by the Board, has been published and 
the Federal Reserve Bank of Cleveland 
has requested reports on competitive fac¬ 
tors from the Attorney General of the 
United States, the Comptroller of the 
Currency, and the Federal Deposit In¬ 
surance Corporation. A copy of the appli¬ 
cation has also been sent to the Super¬ 
intendent of Bonks of Ohio for his 
comments. 

The Federal Reserve Bank of Cleve¬ 
land has considered the application and 
all comments and reports in the light 
of factors set forth in the Act. 

Applicant, ranking 131st among bank¬ 
ing organizations In Ohio, holds deposits 
of 323.2 million representing 0.1 percent 
of total deposits In Commercial banks In 
the State. 1 

Applicant operates its head office in 
Deiphos, Ohio, and has one branch In 
town and another branch in Gomcr. 
Ohio, which Is located approximately 7 
miles east of its head office and 5 miles 
northeast of Bank Applicant holds ap¬ 
proximately 7.9 percent of total deposits 
of commercial banks tn the Lima banking 
market (which includes all of Allen 
County, southern Putnam County and a 
small portion of eastern Van Wert 
County) and Is the nrth largest of 11 
banks in that market 

Bank operates a single banking office 
In Elida. which h located in the predom¬ 
inately rural northwest section of AlPn 
County, approximately 7 miles from Dei¬ 
phos. Bank holds deposits of $3.2 million 
and is the smallest bank operating in the 
Lima market. The merger would elimi¬ 
nate some existing and future competi¬ 
tion between Applicant and Bank. Both 
Applicant and Bank operate In the some 
banking market and the service area of 
Bank is entirely contained within that 
of Applicant. Applicant derives approxi¬ 
mately 1.5 percent of Its deposit volume 
and 4.4 percent of its loan volume from 
Bank's service area, and Bank derives 
approximately 7.0 percent of its deposit 
volume and 4.0 percent of its loan volume 
from the portion of Applicant's service 
area, which lies outside its own. Consum¬ 
mation of the proposed merger of Appli¬ 
cant with Bank would not materially in¬ 
crease Applicant's share of total deposits 
in the 8tate and Applicant's shore of de¬ 
posits in the relevant market would in¬ 
crease from 7.9 percent to 9.0 percent. 
Applicant would retain its present rank 
in the market. 

Although consummation of the pro¬ 
posal would eliminate one banking alter¬ 
native from the Lima market, it would 
not significantly increase the concentra¬ 
tion of market deposits. Based on these 
considerations, the proposed merger 
would have slightly adverse effects on 
competition in the market. 

The financial and managerial re¬ 
sources of Applicant are satisfactory. 
Bank is in need of leadership and suc¬ 
cessor management which Applicant 
would be able to furnish. The future 


1 All deposit data are as of June 30, 1975. 
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prospects lor Applicant after consumma¬ 
tion of the proposal appear favorable. 

There is no evidence in the record to 
Indicate that the needs of the Allen bank¬ 
ing market are not being met at the pres¬ 
ent time. However, if the merger is ap¬ 
proved. Applicant has indicated that it 
will offer indirect installment loans, more 
extensive checking account services, and 
establish Saturday banking hours at 
Bank. Therefore, considerations relating 
to the convenience and needs of the com¬ 
munities to be served lend weight toward 
approval of the application. 

It ts the Judgment of the Federal Re¬ 
serve Bank of Cleveland that the slightly 
adverse effect of the proposed merger on 
existing and future competition are out¬ 
weighed by the benefits to the banking 
convenience and needs of the customers 
to be served by Applicant. 

On the basis of the record, the appli¬ 
cation is approved for the reasons sum¬ 
marized above. The transaction shall not 
be consummated fa) before the thirtieth 
calendar day following the effective date 
of this Order or <b) later than three 
months after the effective date of this 
Order, unless such period is extended for 
good cause by the Board, or by the Fed¬ 
eral Reserve Bank of Cleveland, acting 
pursuant to delegated authority. 

By order of the Federal Reserve Bank 
of Cleveland, acting pursuant to dele¬ 
gated authority, for the Board of Gover¬ 
nors of the Federal Reserve System, ef¬ 
fective January 13.1977. 

Willis J. Wink, 
President. 

|FR Doc 77 2320 Filed 1-24-77:8:46 am) 


MONTGOMERY BANCORPORATION, INC. 

Order Approving Formation of Bank 
Holding Company 

Montgomery Bancorpo ration. Inc., 
Winchester, Kentucky, has applied for 
the Board's approval under section 
3(a)(1) of the Bank Holding Company 
Act <12 U.S.C. 1842(a) (1)) of formation 
of a bank holding company through ac¬ 
quisition of 80 percent or more of the 
voting shares of Montgomery National 
Bank of Mt. Sterling, Mt. Sterling. Ken¬ 
tucky ("Bank*’). 

Notice of the application, affording op¬ 
portunity for interested persons to sub¬ 
mit comments and views, has been given 
In accordance with section 3(b) of the 
Act, The time for filing comments and 
views has expired, and the Board has 
considered the application and all com¬ 
ments received in light of the factors set 
forth In section 3(c) of the Act (12 U.8.C, 
1842(c)). 

Applicant is a nonoperating corpora¬ 
tion organized under the laws of Ken¬ 
tucky for the purpose of becoming a bank 
holding company through the acquisition 
of bank. Upon acquisition of bank. Appli¬ 
cant would hold .15 of one percent of 
the total deposits in commercial banks 
in the State.' Bank (deposits of approxi¬ 
mately $15 mUllon) is the fourth largest 


1 Deposit dal a ivrc at of December 31, 1976. 


of eight commercial banks In the rele¬ 
vant banking market’ and holds 16 5 
percent of total deposits in commercial 
banks in the market. Four of Applicant's 
principals in their individual capacities 
own an aggregate of 46 percent of the 
voting shares of Clark County National 
Bank of Winchester, Winchester, Ken¬ 
tucky ("Winchester Bank"), which is lo¬ 
cated 16 miles west of Bank, in a separate 
banking market. Since Winchester Bank 
is located In a separate banking market 
from that of Bank, it appears that no 
meaningful competition would be elimi¬ 
nated as a result of consummation of this 
proposal. Inasmuch as this proposal rep¬ 
resents essentially a reorganization of the 
ownership of Bank from individuals to 
a corporation owned by the same indi¬ 
viduals, the acquisition of Bank by Appli¬ 
cant would not have any significant ad¬ 
verse effect upon cither existing or poten¬ 
tial competition within the relevant 
banking market. Accordingly, the Board 
concludes that competitive considera¬ 
tions are consistent with approval of the 
application. 

The financial and managerial re¬ 
sources and future prospects of Appli¬ 
cant, Winchester Bank, and Bank are 
regarded as satisfactory. As part of the 
proposal. Applicant has committed to 
credit to the income account of Bank all 
Insurance commission Income from the 
sale of credit life and credit accident and 
health Insurance in connection with ex¬ 
tensions of credit by Bank. Applicant 
proposes to service the debt it will incur 
in acquiring shares of Bank over a 
twelve-year period, through dividends to 
be declared by Bonk and through the tax 
benefits to be derived from the filing of 
consolidated tax returns. In the Board's 
view. Applicant's earnings prospects ap- 
appear to be adequate in order to service 
that debt without impairing the financial 
condition of Bank. 1 Accordingly, the 
Board concludes that the banking fac¬ 
tors are consistent with approval of the 
application. Applicant has proposed sev¬ 
eral improvements in the services offered 
by Bank including an extension of the 
business hours of Bank and an increase 
in the effective interest rate on passbook 
savings accounts through the Implemen¬ 
tation of day-of-deposit-to-day-of-with¬ 
drawal computation and daily com¬ 
pounding of interest. Considerations with 
respect to the convenience and needs of 
the community to be served are regarded 
as being consistent with approval of the 
application. Accordingly, It is the Board's 
judgment that the proposed transaction 
would be in the public interest and the 
application should be approved. 

On the basis of the record, the applica¬ 
tion is approved for the reasons sum- 


*The relevant banking mnrkec la approxi¬ 
mated by Bath. Menifee, and Montgomery 
Counties. 

»In making thU determination, the Board 
•pectflcally considered Applicant's commit¬ 
ment to credit to Bank's income account all 
oommI*Hlon Income derived from the sale of 
credit life and credit accident and health in¬ 
surance related to extensions of credit by 
Bank Accordingly, thin Order ts conditioned 
upon the fulfillment of that commitment. 


marned above. The transaction shall not 
be made (a) before the thirtieth calen¬ 
dar day following the effective date of 
this Order or (b) later than three months 
after the effective date of this Order, un¬ 
less such period is extended for good 
cause by the Board, or by the Federal 
Reserve Bank of Cleveland, pursuant to 
delegated authority. 

By order of the Board of Governors.* 
effective January 18. 1877. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

IFR Doc.77-2321 Filed 1-24-77:8:45 a.m.l 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

RESEARCH SCIENTIST DEVELOPMENT 
REVIEW COMMITTEE 

Meeting 

In accordance with section 10(a) (2) of 
the Federal Advisory Committee Act (5 
UJS.C. Appendix I), announcement is 
made of the following National Advisory 
body scheduled to assemble during the 
month or February 1977: 

Research Scientist Development Re¬ 
view Committee, February 10-12; 8:30 
a m.. Plaza Room, Dupont Plaza Hotel, 
Connecticut and Massachusetts Aves., 
N.W.. Washington. D.C. Open—February 
10. 11 a m.-32 noon. Closed—Otherwise. 
Contact Ms. Jeannette Raley, Parklawn 
Building, Room 9C-24, 5600 Fishers Lane, 
Rockville. Maryland 20857. 301-443-4347 

Purpose: The Committee reviews ap¬ 
plications for Research Scientist Devel¬ 
opment Awards, and Research Scientist 
Awards administered by the National In¬ 
stitute of Mental Health and makes rec¬ 
ommendations to the National Advisory 
Mental Health Council for final review’. 

Agenda: From 11 to 12 noon. February 
10, the meeting will be open for discus¬ 
sion of administrative announcements 
and program developments. Otherwise, 
the Committee will be performing inlUai 
review of grant Applications for Federal 
assistance and will not be open to the 
public in accordance with the determina¬ 
tion by the Administrator, Alcohol, Drug 
Abuse, and Mental Health Administra¬ 
tion, pursuant to the provisions of sec¬ 
tion 552(b)(5) and 552(b) (6T; Title 5 
U-8. Code and section 10(d) of Pub. L. 
92-463 (5 U.S.C. Appendix I). 

Substantive information may be ob- 
tainued from the contact person listed 
above. 

The NIMH Information Officer w’ho 
will furnish summaries of the meeting 
and a roster of the committee members 
is Mr. Edwin Long. Deputy Director. Di¬ 
vision of Scientific and Public Informa¬ 
tion, NIMH, Room 15-105, Parklawn 
Building, 5600 Fishers Lane. Rockville. 
Maryland 20857, 301-443-3600. 


• Voting for thl* action: Vice Chairman 
Gardner and Oovernora Coldwell and LUIy. 
Voting agalnat this action: Governor WalUoh 
Absent and not voting: Chairman Burna and 
Governors Jackson and Par tee, 
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Dated: January 19.1977. 

Carolyn T. Evans. 
Committee Management Officer. 
Alcohol. Drug Abuse, and 
Mental Health Administra¬ 
tion. 

(FK Doc.77-2310 Filed 1-24-77.8:46 am) 

Food and Drug Administration 
ADVISORY COMMITTEES 
Notice of Meetings 

This notice announces forthcoming 
meetings of public advisory committees 


of the Pood and Drug Administration 
( PDA). This notice also seta forth a sum¬ 
mary of the procedures governing com¬ 
mittee meetings and methods by which 
interested persons may participate In 
open public hearings conducted by the 
committees and is Issued under section 
10<a> tl> and (3) of the Federal Ad¬ 
visory Committee Act (Pub. L. 92-453. 
86 Stat. 770-776 (5 U.S.C. App. I)). and 
the FDA regulations. 21 CFR Part 2. 
Subpart D. relating to advisory commit¬ 
tees. The following advisory committee 
meetings are announced: 


Conauiitm Burnt DUp. If rtf. fttw! Tjrpi* * of routine and contart p»raon 


l. FOArNIDA Pro* Almaa 
lUmrrb Advisory 
Commix Ice. 


Feb. Ifl and II; I p.m. on 
Feb. tdjrm- rswvon Fab. 
10. rtn. CSM1 on FVh. II, 
Neoropayriiiatrfc ln*t»- 
lUtr. UnlTrrwtv of Cali¬ 
fornia at Lew Antrim. Lot 
Angela*. C'alif. 


Cloard cmttmUlre iVUbmnlans Feb. 10,9 ft-m. to 12 m.f 
open pubDr Noon of Krb. 10. I to 2 pan.: open 
rommlliw dlortMdon K«*b. 10. 2 to 3 p.m.. Feb. 11 

• a.m. to 5 n.n»., Jofui A. RHtUano. Fh. D„ ftlFD- 

rlihan Lane, HoclnriUc, Md. 20857. **- 


General function of the committee. 
Advises the Food and Drug Administra¬ 
tion on action to be taken with respect 
to investigational use of substances with 
abuse potential. Advises the National In¬ 
stitute on Drug Abuse < NIDA > about sup¬ 
plies of substances for clinical studies 
and quantities of substances for animal 
and in vitro studies. Advises FDA and 
NIDA on development of broad outlines 
for studies of substances with abuse po¬ 
tential and new methods and tests In 
animals and man by which the depend¬ 
ence liability of investigational drugs 
may bo estimated. 

Agenda—Open public hearing. Any in¬ 
terested person may present data, infor¬ 
mation, or views, orally or in writing, 
on issues pending before the committee. 


Open committee discussion. Progress 
reports on cannabis—tolerance and with¬ 
drawal properties, psychological effects 
on flying, use for glaucoma (effect on 
intra-ocular pressure >, use for nausea 
and vomiting in patients under cancer 
chemotherapy, and laboratory demon¬ 
strations on the effect on driving (using 
a simulator). 

Closed committee deliberations. Report 
on Actions taken on previous committee 
recommendations, review of Investiga¬ 
tional new drug <IND> applications and 
amendments, and staff actions on drug 
shipments. This portion of the meeting 
win be closed to protect trade secret data 
and personal information, disclosure of 
which would constitute a clearly unwar¬ 
ranted invasion of personal privacy (5 
U.8.C. 562(b) (4) and (6)). 


Commltr#* i 


Dw», time, ind pUr* 


Tjxm of mrHlng and corunri pmm 


A Nftifologjeal pftftrl- Frb. II «r»d I* on Frh. II. 

• in., rm M2\. FM. 
3IIU C lit. SW.. WaaMng- 
ton, D.C.: on Fnb. 12. * 
m, rm. <21. Crystal 
City Marriott IlWl. 
Arlington, Va. 


Ofwm public bmrfng Frb. II. 9 to IP a.m.; 
mlttar itiaruatioo Frb. II. in a,m. to S {Km.: rltMrd 
romnduoe Ogllbaiad ona Frb. II, ) |q 4 poa; orwa 
rommiitro Feb. 12. 9 iri. to 4 p.m.: 

iunra K Vmlr (HFK-STS7 Ororfta Avr.. 
Wlvar Spring. Md. 2Q9IQ, F*l-Crf-7a». 


General function of the committee. 
Reviews and evaluates available data 
concerning the safety and effectiveness 
of devices currently in use and makes 
recommendations for their regulation. 

Agenda — Open public hearing . Inter¬ 
ested parties are encouraged to present 
to the executive secretary, information 
pertinent to classification of devices 
listed in this announcement or devices 
previously considered by the panel. Sub¬ 
mission of data relative to tentative clas¬ 
sification findings is also invited. Those 
desiring to moke formal presentations 
should notify the executive secretary by 
February 4. 1977, and submit a brief 
statement about the evidence or argu¬ 
ments they wish to present, the names 
and addresses of proposed participants, 
references to any data to be relied on. 
and also the approximate time required 
to make their comments. 


Open committee discussion . Review 
classification recommendations of the 
November 5. 1976 meeting of the Diag¬ 
nostic and Monitoring Devices and In¬ 
struments Subcommittee: review classi¬ 
fication recommendations of the Novem¬ 
ber 6. 1976 meeting of the Surgical Im¬ 
plants and Instruments Subcommittee; 
classification of thd following devices: 
physiological signal amplifiers; EEG 
spectrum analyzers; at ax hi graphs; 
chronaximeters: electronystagmograph 
units; EEO test signal generator; skin 
potential measurement devices: temper¬ 
ature measurement devices (direct con¬ 
tact, powered); peripheral autonomic 
function raeasuring/monltoring devices; 
physiological signal condittoners/cou- 
plers; spike enhancer; tremor trans¬ 
ducers; alpha monitors; EEG monitors; 
aneurysm clip applicators; ligature pass¬ 
ing and knot-tying Instruments; shunt 
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system implantation instruments; micro- 
surgical instruments (excluding optical 
devices); specialized knives and acces¬ 
sories; rasps; manual retractors and ac¬ 
cessories; self-retaining retractors and 
accessories; manual rongeurs; powered 
rongeurs; manual saws and accessories; 
powered saws and accessories; scissors; 
separators; spatulas; spoons; cottonoid 
paddies; cotton sponges; gauze sponges; 
hemostatic dip applicators: clip form¬ 
ing/cutting instruments; clip removal 
instruments: clip racks; cranial electro¬ 
therapy (elcctroslecp) stimulators; in¬ 
duction coagulation generators; radio- 


frequency lesion generators; leukotomes; 
coagulation probes; cryogenic systems; 
induction coagulation seeds (Implant- 
able); lesion temperature monitors; 
lesion impedance monitors; biofeedback 
devices; aversive conditioning devices. 

Closed committee deliberations . The 
pane] will discuss a proposed regulatory 
action to be taken by the agency under 
authority' granted under the Food, Drug, 
and Cosmetic Act as amended. This por¬ 
tion of the meeting will be closed to pro¬ 
tect investigatory flies compiled for law 
enforcement purposes (5 U.S.C. 552(b) 
(7)). 


Commit u« name Date, time, and J*aee Type of and contort person 


3 AUcrgenk Eitnrlf Tanel . Feb. II and lfc 9 0.111., on 
Feb. II, 3‘io a.tti. on 
Feb. 12, rm- 130, mo 
F.iftrtitive. Blv<i., Rock* 
Ylttr, Md. 


Open public hearing F*b. 11, 0 to II a.tn.; ojwo com¬ 
mittee dfanuaion Feb. It, 11 ojh. to 5:30 
Feb. \X to 10O4U.: rtawd committor deliberatloue 

Feb. 12.10a.m until adjournment: Clae HUk. (IIFB- 
b) t Rockville Pike. IktlMwIa. Md 20)14, 


General /unction of the committee . 
Reviews and evaluates available data 
concerning the safety and effectiveness 
of biological products. 

Agenda —Open public hearing. Any in¬ 
terested person may present data, infor¬ 
mation. or views, orally or in writing, on 
issues pending before the committee. 

Open committee discussion. Discussion 
of alum precipitated allergenic extracts, 
food extracts for immunotherapy, recom¬ 
mendations for further testing, stand¬ 
ardization of allergenic extracts, revision 
of draft generic statements on several 
allergenic extracts, and draft label 
recommendations. 

Closed committee deliberations. Review 
of data submissions from allergenic ex¬ 
tract producers on the subject of manu¬ 
facturing techniques for epidermal 
allergenic extracts and for food allergenic 
extracts. This portion of the meeting will 
be closed to permit discussion of trade 
secret data <5 U.8.C. 552(b)(4)). 

Each public advisory committee meet¬ 
ing listed above may have as many as 
four separable portions: <1) An open 
public hearing, (2) an open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee delib¬ 
eration. Every advisory committee meet¬ 
ing shall have an open public hearing 
portion. Whether or not it also includes 
any of the other three portions will de¬ 
pend upon the specific meeting involved. 
The dates and times reserved for the 
separate portions of each committee 
meeting are listed above. 

Tiie open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public hear¬ 
ing may last for whatever longer period 
the committee chairman determines will 
facilitate the committee's work. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, In 
accordance with the agenda published in 
this Federal Register notice. Changes in 
Die agenda will be announced at the 


beginning of the open portion of a meet¬ 
ing. 

Any interested person who wishes to be 
assured of the right to make on oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either orally 
or in writing, prior to the meeting. Any 
person attending the hearing who does 
not in advance of the meeting request an 
opportunity to speak will be allowed to 
make an oral presentation at the hear¬ 
ing’s conclusion. If time permits, at the 
chairman’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session may 
ascertain from the contact person the 
approximate time of discussion. 

A list of committee members and sum¬ 
mary minutes of meetings may be ob¬ 
tained from the Public Records and 
Documents Center (HFC-18). 5600 

Fishers Lane. Rockville. MD 20857, be¬ 
tween the hours of 9 am. and 4 pjn., 
Monday through Friday. The FDA regu¬ 
lations relating to public advisory com¬ 
mittees may be found in 21 CFR Part 2. 
Bubport D, published in the Federal 
Register of November 26, 1976 (41 FR 
52148). 

The Commissioner, with the concur¬ 
rence of the Chief Counsel, has deter¬ 
mined for the reasons stated that those 
portions of the advisory committee meet 
lngs so designated in this notice shall be 
closed. Tiie Federal Advisory Committee 
Act (FACA). as amended by the Govern¬ 
ment in the Sunshine Act (Pub. L. 94- 
409i. permit such closed advisory com¬ 
mittee meetings in certain circum¬ 
stances. Those portions of a meeting des¬ 
ignated as closed, however, shall be 
closed for the shortest possible time, con¬ 
sistent with the Intent of the cited 
statutes. 

The FACA, ns amended, provides that 
a portion of a meeting may be closed 
where the matter for discussion involves 
a trade secret; commercial or financial 
information that is privileged or confi¬ 
dential; Information of a personal na¬ 
ture. disclosure of which would be a dear¬ 
ly unwarranted invasion of personal pri¬ 
vacy ; investigatory files compiled for law 


enforcement purposes; information the 
premature disclosure of which would be 
likely to significantly frustrate imple¬ 
mentation of a proposed agency action: 
and information in certain other in¬ 
stances not generally relevant to FDA 
matters. 

Examples of portions of FDA advisory 
committee meetings that ordinarily may 
be closed, where necessary and In accord¬ 
ance with FACA criteria. Include the re¬ 
view. discussion, and evaluation of drafts 
of regulations or guidelines or similar 
preexisting internal agency documents, 
but only if their premature disclosure is 
likely to significantly frustrate imple¬ 
mentation of proposed agency action; re¬ 
view of trade secrets and confidential 
commercial or financial information sub¬ 
mitted to the agency; consideration of 
matters Involving Investigatory files com¬ 
piled for law enforcement purposes; and 
review of matters, such as personnel rec¬ 
ords or individual patient records, where 
disclosure would constitute a clearly un¬ 
warranted Invasion of personal privacy. 

Examples of portions of FDA advisory 
committee meetings that ordinarily shall 
not be closed include the review, discus¬ 
sion. and evaluation of genera! preclini- 
cal and clinical test protocols and pro¬ 
cedures for a class of drugs or devices; 
consideration of labeling requirements 
for a class of marketed drugs or devices; 
review of data and Information on spe¬ 
cific investigational or marketed drugs 
and devices that have previously been 
made public; presentation of any other 
data or information that is not exempt 
from public disclosure pursuant to the 
FACA. as amended; and. notably, delib¬ 
erative sessions to formulate advice and 
recommendations to the agency on mat¬ 
ters that do not independently Justify 
closing. 

The Commissioner approves the sched¬ 
uling of meetings at locations outside 
of the Washington. D.C., area on the 
basis of the criteria of I 2.307 (21 CFR 
2.307) of FDA's regulations relating to 
public advisory committees. 

Dated; January 18, 1977. 

Buerwin Gardner. 

Acting Commissioner of 
Food and Drugs . 

|PR Doc.77-2102 Piled l-24-77;8:45 am] 


(Docket No. 76N-0403; DESl 112501 

ARGININE GLUTAMATE 

Opportunity for Hearing on Proposal To 
Withdraw Approval of New Drug Application 

Tiie Food and Drug Administration is 
reclassifying the drug arginine gultamau* 
to lacking substantial evidence of effec¬ 
tiveness and offering an opportunity for 
a hearing on the proposal to withdraw 
its approval. Persons who wl-^h to request 
a hearing may do so on or before Febru¬ 
ary 24. 1977. 

In a notice <DE3I 11250) published in 
the Federal Register of June 3, 1971 (36 
FR 10815). the Food and Drug Adminis¬ 
tration announced its conclusions that 
the drug product described below con- 
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talning arginine glutamate is possibly ef¬ 
fective for its labeled indications relating 
to use in conditions associated with 
elevated blood ammonia levels. 

NDA 11-640; Modunwt* Solution for Injec¬ 
tion containing arginine glutamate; Abbott 
Laboratories, 14th and Sheridan Ed.. North 
Chicago, Ill. 60004. 

Other drugs included in the June 3. 
1971 notice arc not affected by this 
notice. 

Modumate was subsequently included 
in the list of drugs that may remain on 
the market pending completion of scien¬ 
tific studies to determine effectiveness, 
as announced in the Federal Register of 
December 14. 1972 (37 FR 26623 ). 

No clinical studies have been under¬ 
taken. and on June 29. 1976, Abbott 
Laboratories requested that approval of 
the new drug application be withdrawn. 
No other person has submitted data or 
protocols or has expressed an Intention 
to perform additional clinical studies 
on arginine glutamate. Accordingly, in 
a notice appearing eLscwhorc in this 
issue of the Federal Register, the Com¬ 
missioner of Food and Drug* is revoking 
the exemption granted in the December 
14. 1972 notice for continued marketing 
of the drug. The drug is now reclassified 
to lacking substantliAl evidence of ef¬ 
fectiveness. 

On the basis of all of the data and 
information available to him, the Direc¬ 
tor of the Bureau of Drugs is unaware 
of any adequate and well-controlled 
clinical investigation, conducted by ex¬ 
perts qualified by scientific training and 
experience, meeting the requirements of 
section 505 of the Federal Food, Drug, 
and Cosmetic Act (21 U. 8 .C. 355» and 21 
CFR 314.111<a> (5), demonstrating the 
effectiveness of the drug. 

Therefore, notice is given to the hold- 
er(s> of the new drug application^) and 
to all other Interested persons that the 
Director of the Bureau of Drugs proposes 
to issue an order under section 505(e) 
of the Federal Food. Drug, and Cosmetic 
Act (21 U.S.C. 355(e)), withdrawing ap¬ 
proval of the new drug application(s) 

(or if indicated above, those parts of the 
application<s) providing for the drug 
product(s) listed above) and all amend¬ 
ments and supplements thereto on the 
ground that new Information before him 
with respect to the drug product(s), 
evaluated together with the evidence 
available to him at the time of approval 
of the application (s), shows there is a 
lack of substantial evidence that the drug 
product(s) will have the effect It purports 
or is represented to have under the con¬ 
ditions of use prescribed, recommended, 
or suggested In the labeling. 

In addition to the holder of the new 
drug application specifically named 
above, this notice of opportunity for 
hearing applies to all persons who manu¬ 
facture or distribute a drug product that 
Is identical, related, or similar to the 
drug product named above, as defined in 
21 CFR 310.6. It Is the responsibility of 
every drug manufacturer or distributor 
to review this notice of opportunity for 
hearing to determine whether it covers 


any drug product he manufactures or 
distributes. Any person may request an 
opinion of the applicability of this no¬ 
tice to a specific drug product he manu¬ 
factures or distributes that may be iden¬ 
tical, related, or similar to the drug 
product named In this notice by writing 
to the Food and Drug Administration, 
Bureau of Drugs. Division of Drug Label¬ 
ing Compliance (HFD-310), 5690 Fishers 
Lane. Rockville. Md. 20857. 

In addition to the ground(s) for the 
proposed withdrawal of approval stated 
above, this notice of opportunity for 
hearing encompasses all issues relating 
to the legal status of the drug product 
subject to it (including Identical, related, 
or similar drug products as defined in 
21 CFR 310.6). e g., any contention that 
any such product is not a new drug be¬ 
cause it is generally recognized as safe 
and effective within the meaning of sec¬ 
tion 201 ip) of the act or because it is 
exempt from part or all of the new drug 
provisions of the act pursuant U> the 
exemption for products marketed prior 
to June 25. 1938. contained in section 
201 (p) of the act. or pursuant to sec¬ 
tion 107(c) of the Drug Amendments of 
1962; or for any other reason. 

In accordance with the provisions of 
section 505 of the act (21 U. 8 .C. 355) 
and the regulations promulgated there¬ 
under (21 CFR Parts 310, 314), the ap¬ 
plicant (s> and all other person* subject 
to this notice pursuant to 21 CFR 310.6 
are hereby given an opportunity for a 
hearing to show* why approval of the new 
drug application( 8 ) should not be with¬ 
drawn and an opportunity to raise, for 
administrative determination, all issues 
relating to the legal status of the drug 
product named above and of all iden¬ 
tical, related, or similar drug products. 

If an applicant or any other person 
subj ect to this notice pursuant to 21 
CFR 310.6 elects to avail himself of the 
opportunity for a hearing, he shall file 
(I) on or before February 24. 1977, a 
written notice of appearance and request 
for hearing, and ( 2 ) on or before 
March 28. 1977. the data, information, 
and analyses on which he relies to 
Justify a hearing, as specified in 21 CFR 
314.200. Any other interested person 
may also submit comments on this no¬ 
tice. The procedures and requirement* 
governing this notice of opportunity for 
hearing, a notice of appearance and re¬ 
quest for hearing, a submission of data, 
information, and analyses to justify a 
hearing, other comments, and a 3 rant or 
denial of hearing, are contained in 21 
CFR 314 200. 

The failure of an applicant or any 
other perso n su bject to this notice pur¬ 
suant to 21 CFR 310.6 to file timely WTlt- 
ten appearance an d req uest for hearing 
as required by 21 CFR 314.200 consti¬ 
tutes an election by such person not to 
avail himself of the opportunity for a 
hearing concerning the action proposed 
with respect to such drug product and 
a waiver of any contentions concerning 
the legal status of any such drug prod¬ 
uct. Any such drug product may not 
thereafter lawfully be marketed, and the 
Food and Drug Administration will 


Initiate appropriate regulatory action to 
remove such drug products from the 
market. Any new drug product marketed 
without an approved NDA is subject to 
regulatory action at any time. 

A request for a hearing may not rest 
upon mere allegations or denials, but 
must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. If 
It conclusively appears from the face of 
the data, information, and factual 
analyses in the request for the hearing 
that there is no genuine and substan¬ 
tial issue of fact which preclude* the 
withdrawal of approval of the applica¬ 
tion, or when a request for hearing is 
not made in the required format or with 
the required analyses, the Commissioner 
will enter summary Judgment against 
the person (g) who requests the hearing, 
making findings and conclusions, deny 
ing a hearing. 

All submissions pursuant to this notice 
shall be filed in quintuplicate with the 
Hearing Clerk. Food and Drug Adminis¬ 
tration. Rm. 4-65. 5600 Fishers Lane. 
Rockville, Md. 20857. 

All submissions pursuant to this no¬ 
tice. except for data and information 
prohibited from public disclosure pursu¬ 
ant to 21 UB.C. 331 (J) or 18 U.S.C. 1905, 
may be seen In the office of the Hearing 
Clerk during working hours. Monday 
through Friday. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (sec. 505, 
52 Slat. 1052-1053. as amended (21 
U.S.C. 355)), and under authority dele¬ 
gated to the Director of the Bureau of 
Drugs (21 CFR 5.31) (recodiflcation 

published in the Federal Register of 
June 15. 1976 (41 FR 24262).) 

Dated: December 30. 1976. 

J. Richard Crout, 
Director . Bureau 0 / Drugs. 

I PR Doc.77-2223 Filed 1-24-77;8:45 am) 


ARGININE GLUTAMATE 

Drugs for Human Use; Drug Efficacy Study 
Implementation; Revocation of Exemption 

In a notice appearing elsewhere in this 
Issue of the Federal Register, the Food 
and Drug Administration is reclassifying 
the possibly effective indication for argi¬ 
nine glutamate (DESI 11250) to lacking 
substantial evidence of effectiveness and 
is offering an opportunity for hearing. 
That drug, described below, has been al¬ 
lowed to remain on the market beyond 
the time limit established for implemen¬ 
tation of the Drug Efficacy Study on the 
condition that manufacturers undertake 
additional clinical studies to determine 
Us effectiveness. The temporary exemp¬ 
tion to permit continued marketing was 
announced in a notice published in the 
Federal Register of December 14, 1972 
(37 FR 26623). Since no person has sub¬ 
mitted additional data, or expressed an 
intention to perform such studies, the 
exemption granted by the December 14, 
1972 notice Is hereby revoked. 

NDA 11-640. Modumate Solution for Injec¬ 
tion containing arginine glutamate; Ab- 
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boll Laboratories. 14th and Sheridan Rd, 
North Chicago. IL 00004. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (secs. 602. 
505. 52 Stat. 1050-1053. as amended (21 
U.S.C. 352. 355)) and under authority 
delegated to the Commissioner of Food 
and Drugs <21 CFR 6.1) (recodlflcatlon 
published in the Federal Register of 
June 15. 1976 (41 FR 24262)). 

Dated: January 17. 1977. 

Joseph P. Hile. 

Associate 

Commissioner /or Compliance. 
ire Doc77-2220 Filed 1-24-77:8:45 am] 


DENTIFRICE AND DENTAL CARE PANEL 
Cancellation 

Pursuant to the Federal Advisory 
Committee Act of October 6. 1972 (Pub. 
1*. 92-463. 86 Stat 770-776 <5 U.8.C. App. 
I)), the Food and Drug Administration 
announced In a notice pubUshcd in the 
Federal Register on January 18. 1977 
(42 FR 3348), public advLwy committee 
meetings and other required informa¬ 
tion in accordance with provisions set 
forth in section 10(a) <1> and *2) of the 
act. 

Notice is hereby given that the meeting 
of the Dentifrice and Dental Care Panel 
scheduled for February 16 and 17, 1977. 
Conference Rm. K. Park lawn Bldg.. 5600 
Fishers Lane, Rockville, MD, is cancelled. 

Dated: January 17.1977. 

Joseph P. Hile. 

Associate 

Cojnmissicmer for Compliance. 
ire Doc 77-2221 Filed 1-24-77:8:45 am] 


MEDICAL RADIATION ADVISORY 
COMMITTEE 

Renewal 

Pursuant to the Federal Advisory 
Committee Act of October 6, 1972 <Pub. 
L. 92-463. 86 8tat 770-776 (5 U 8.C. App, 
2)). the Food and Drug Administration 
announces the renewal of the Medical 
Radiation Advisory Committee by the 
Secretary. Department of Health. Educa¬ 
tion. and Welfare, for an additional pe¬ 
riod of 2 yean beyond January 5. 1977. 

Authority for this committee will ex¬ 
pire on January 5. 1979. unless the Sec¬ 
retary formally determines that contin¬ 
uance is in the public interest 

Dated: January 17. 1977. 

Jossrn P. Hile. 

Associate 

Commissioner for Compliance. 

|FR Doc.77-2086 Filed 1 24-77:8 45 am) 


Health Services Administration 

PROJECT GRANTS FOR SUDDEN INFANT 
DEATH SYNDROME INFORMATION AND 
COUNSELING 

Announcement of Availability of Grants 

The Bureau of Community Health 

Services, Health Services AdmintHtratlon. 


announces that competitive applications 
for Sudden Infant Death Syndrome In¬ 
formation and Counseling project grants 
are being accepted under authority of 
section 112Kb), of the Public Health 
Service Act, 

Section 1121(b) of the Public Health 
Service Act (42 UB.C. 300c-ll> author¬ 
izes grants to public and nonprofit pri¬ 
vate entities for support of sudden infant 
death syndrome (SIDS* projects. Orants 
to eligible applicants may be made by 
the Secretary for projects which include 
both: (1) The collection, analysis, and 
furnishing of Information (derived from 
post mortem examinations and other 
means) pertaining to the causes of SID8: 
and <2> The provision of information 
and counseling to families affected by 
SIDS. 

Application kits, including all neces¬ 
sary forms, instructions and informa¬ 
tion may be obtained from, and com¬ 
pleted applications returned to, the ad¬ 
dress below: 

Gran Lb Management Branch 
Bureau of Community Health Service* 

Health Services Administration 
Public Health Service 
Room 7A-39. Park lawn Building 
5600 Ftahers Lone 
Rockville. Maryland 20867 

Programmatic information relative to 
development of an application is avail¬ 
able from the Office of Maternal and 
Child Health, Bureau of Community 
Health Services, Room 7-15, Parklawn 
Building, 5600 Fishers Lane. Rockville. 
Maryland. 20857, telephone number 
301-443-6600. 

Completed applications must be re¬ 
ceived by March 1, 1977. 

The amount available for grants under 
this announcement is $250,000. 

Dated: January* 11. 1977. 

John H. Kelso. 

Acting Administrator, 
Health Services Administration . 

|FR Doc.77-2308 Plied 1-24-77.8:45 am] 


National Institute of Education 

PANEL FOR THE REVIEW OF LABORATORY 
AND CENTER OPERATIONS 

Deadline for Receipt of Documentation to 
Support Nominations 

Notice Is hereby given that the Direc¬ 
tor. National Institute of Education, has 
established January* 31. 1977. as the 
deadline for the receipt of documentation 
to support nominations to the Panel for 
the Review of Laboratory and Center 
Operations. The deadline for receipt of 
nominations for the Panel was Janu¬ 
ary 17.1977. 

The initiation for Panel nominations, 
originally published at 41 FR 53547, De¬ 
cember 7.1976. is authorized pursuant to 
the provisions of Section 403(f)(3)(A) 
of the General Education Provisions Act. 
as amended by the Education Amend¬ 
ments of 1976 «Pub. L, 94—482). In ac¬ 
cordance with this statute, the Initiation 
is limited to designated educational lab¬ 
oratories. research and development cen¬ 


ters. and to “professional, commercial, 
scholarly and educational associations, 
particularly associations or organiza¬ 
tions engaged in educational research ‘ 
For additional information contact : 

Steve Scheter. Tank Force on Laboratories 
and Content. National Institute of Edu¬ 
cation. 1200 19Lh 8treet. NW . Room 714 
Washington, D.C. 20308. 

Dated: January 18.1977. 

Richard S. Werksman, 
Committee Management Officer 
1PK Doc.77-2195 Filed 1-24-77:8:45 an»| 


National Institutes of Health 
ADVISORY COMMITTEE REPORTS 
Filing of Annual Reports 

Pursuant to sections 10(d) and 13 of 
the Federal AdvLsory Committee Act. 
Pub. L. 92-463. notice la hereby given 
that the annual reports for the commit¬ 
tees listed below have been filed with the 
Library of Congress. Copies are available 
to the public for Inspection at the Library 
of Congress, Special Forms Reading 
Room. Main Building, or on weekdays, 
at the Department Library. North Build¬ 
ing. Room 1436. Washington. D.C. 20201 
between 9 ajn. and 4:30 pm. 

Advisory Committee to the Director. NIH 
Aging Review Committee 
Allergy and Immunology Research Commit 
toe 

Allergy and Immunology Study Section 
Animal Resource* Advisory Committee 
Applied Physiology and Bioengineering Stud> 
Section 

Arteriosclerosis and Hypertension Advbtorv 
Committee 

Arteriosclerosis Specialised Center* of Re- 
search (SCOR) ad hoc Review Committee 
Artificial Kldncy-Chronlc Uremia Advisory 
Committee 

Bacteriology and Mycology 8tud Section 
Beharlort.il Science* Research Contract Re¬ 
view Committee 
Biochemistry Study Section 
Biomedical Communication* Study Section 
Biomedical Library Review Committee 
Biometry and Epidemiology Contract Re¬ 
view Committee 

Biophysics and Biophysical Chemistry A 
Study Section 

Biophysics and Biophysical Chemistry i! 
Study Section 

Blood Dtseaae* and Resources Advisory Com¬ 
mittee 

Board of Barents o! the National Library o t 
Medicine 

Board of Scientific Counselor* of the Divi¬ 
sion of Cancer Treatment 
Hoard or Scientific Counsels, NCI 
Board of Scientific Counselor*. NKI 
Board of Scientific CotmHClom. NHI BI 
Board of Scientific Counselor*. NIA 
Board of Scientific Counselors, NIA MHO 
Board of Scientific Counselor*. N1CHD 
Board of Scientific Counselors, NIDR 
Board of Scientific Counselors. NE1HS 
Board of Scientific Counselor*. NINCDS 
Breast Cancer Dlognofda Committee 
Breast Cancer Epidemiology Committee 
Breast Cancer Experimental Biology Commit¬ 
tee 

Breast Cancer Treatment Committee 
Cancer Clinical Investigation Review Com¬ 
mittee 

Cancer Control and Rehabilitation Advisory 
Committee 

Cancer Control Community Activities Re¬ 
view Committee 
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Cancer Control Grant Review Committee 
Cancer Control Intervention Program# Re- 
view Committee 

Cancer Control Nutrition Scientific Review 
Committee 

Cancer Control Supportive Services Review 
Committee 

Cancer Special Program Advlaory Commit¬ 
tee 

Carcinogentsts Program Scientific Review 
Committee A 

Corcinogenlsis Program Scientific Review 
Committee B 

CfcrelnogenitU Program Scientific Review 
Committee C 

Cardiology Advisory Committee 
Cardiovascular and Pulmonary Study Sec¬ 
tion 

Cardiovascular and Renal Study Section 
Cell Biology 8tudy Section 
Chemical Biological Information-Handling 
Review Committeo 

Clinical Application* and Prevention Advisory 
Committee 

Cllnloal Cancer Education Committee 
Clinical Trials Committee 
Clinical Trials Review Committee 
Combined Modality Contract Review Com¬ 
mittee 

Committee on Cancer Immunobiology 
Committee on Cancer Immunodlagnoaia 
Committee on Cancer Immunotherapy 
Committee on Cytology Automation 
Communicative Disorders Review Commit! eo 
Communicative Sctences Study Section 
Comprehensive Sickle Cell Centers (CSOC) ad 
hoc Review Committee 
Computer and Blomathematical Sciences 
Study Section 

Contraceptive Development Contract Review 
Committee 

Contraceptive Evaluation Research Contract 
Review Committee 

Dental Carles Program Advisory Committee 
Dental Research Institutes and Special Pro¬ 
grams Advisory Committee 
Developmental Behavioral Sciences Study 
Section 

Developmental Therapeutic# Technical Re¬ 
view Committee 

Diagnostic Radiology Committee 
Diagnostic Research Advisory Oroup 
Diet and Cancer Scientific Review Committee 
Diet, Nutrition and Cancer Program Advisory 
Committee 

DCT Drug Development Committee 
Endocrinology Study Section 
Epidemiology and Dlnease Control Study Sec¬ 
tion 

Epilepsy Advisory Committee 
Experimental Psychology Study Section 
Experimental Therapeutics Study Section 
Experimental Virology Study 8ection 
General Clinical Research Centers Committee 
General Medicine A Study Section 
General Medicine B Study Section 
General Research Support Advisory Commit¬ 
tee 

Genetics Study Section 
Heart and Lung Research Review Commit¬ 
tee A 

Heart and Lung Research Review Commit¬ 
tee B 

Hematology Study Section 
Human Embryology and Development Study 
Section 

Immunobiology Study Section 
Immunological Sciences Study Section 
Infectious Disease Committee 
Lipid Metabolism Advisory Committee 
Mammalian Cell Lines Committee 
Maternal and Child Health Research Com¬ 
mittee 

Medical Laboratory Sciences Review Commit¬ 
tee 

Medicinal Chemistry A Study Section 
Medicinal Chemistry B Study Section 
Mental Retardation Research Committee 


Metabolism Study Section 
Microbial Chemistry Study Section 
Minority Access to Research Career# Review 
Committee 

Molecular Biology Study Section 
Molecular Cytology Study Section 
Molecular Control Working Oroup 
National Advisory Allergy and Infectious 
Diseases Council 

National Advisory Child Health and Human 
Development Council 
National Advisory Council on Aging 
National Advisory Dental Research Council 
National Advisory Environmental Health 
Sciences Council 
National Advisory Eye Council 
National Advisory General Medical Sciences 
Council 

National Advisory Neurological and Com¬ 
municative Disorders and Stroke Council 
National Advisory Research Resources Coun¬ 
cil 

National Arthritis. Metabolism, and Diges¬ 
tive Diseases Advisory Council 
National Bladder Cancer Project Working 
Cadre 

National Commission on Arthritis and Re¬ 
lated Musculoskeletal Diseases 
National Commission on Diabetes 
National Heart. Lung, and Blood Advisory 
Council 

National Large Bowel Cancer Project Work¬ 
ing Cadre 

National Pancreatic Cancer Project Working 
Cadre 

National Prostatic Cancer Project Working 
Cadre 

Neurological and Communicative Disorders 
and Stroke Science Information Program 
Advisory Committee 

Neurological Disorder# Program Project Re¬ 
view A Committee 

Neurological Disorders Program Project Re¬ 
view B Committee 
Neurology A Study Section 
Neurology B Study Section 
Nutrition Study Section 
Oral Biology and Medicine Study Section 
Pathoblologtcul Chemistry Study Section 
Pathology A Study Section 
Pathology B Study Section 
Periodontal Diseases Advisory Committee 
Pharmacology Study Section 
Pharmacology-Toxicology Research Program 
Committee 

Physiological Chemistry Study Section 
Physiology Study Section 
Population Research Committee 
Population Research Study Section 
Primate Research Centers Advisory Com¬ 
mittee 

Pulmonary Diseases Advisory Committee 
Pulmonary Specialised Centers of Research 
(8COR) ad hoc Review Committee 
Pulmonary Young Investigator Grant Com¬ 
mittee 

Radiation Study Section 
Recombinant DNA Molecular Program Ad¬ 
visory Committee 

Reproductive Biology Study Section 
Surgery A Study Section 
Surgery B Study Section 
Third National Cancer Survey Utilisation 
Advisory Committee 

Thrombosis Specialized Center* of Research 
(SCORi ad hoc Review Committee 
Tobacco Working Group 
Toxicology Study Section 
Transplantation and Immunology Commit¬ 
tee 

Tropical Medicine and Parasitology Study 
Section 

Virology Study Section 
Vlma Cancer Program Advisory Committee 
Viru# Cancer Program ScientlAc Review 
Committee A 

Virus Cancer Program Scientific Review 
Committee B 


Vision Research Program Committee 
Visual Sciences A Study Section 
Visual Science# B Study Section 

Dated: January 13.1977, 

Donald S. Fredkrickson, 

Director. 

National Institutes of Health . 

(FR Doc.77-2218 Filed I-24-77;8:45 am) 


ALIERGY AND IMMUNOLOGY 
RESEARCH COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-483, notice is 
hereby given of the meeting of the Al¬ 
lergy and Immunology Research Com¬ 
mittee. National Institute of Allergy and 
Infectious DLscases on March 3-4. 1977 
at th* National Institutes of Health, 
Building 3 IB. Conference Room f, 
Bcthesda. Maryland. This meeting trill 
be open to the public from 9 a.m. to 10 
a m. on March 3 for the discussion of 
general policy matters and administra¬ 
tive reports. Attendance bv the public 
wlM be limited to space available. 

In accordance with the provisions s*t 
forth in sections 552(b) (4>. 552<b)(5>. 
and 552ib) (6). Title 5, U S. Code and 
section 10(d) of Pub. U 92-463, the meet¬ 
ing of the committee will be closed to 
the public from 10 a.m. on March 3 to 
adjournment on March 4 for the review, 
discussion, and evaluation of individual 
Initial pending and renewal grant an- 
plications. The closed portions of the 
meetings involve solely the internal ex¬ 
pression of views and judgments of com¬ 
mittee members on individual grant ap¬ 
plications containing detailed research 
protocols, designs, and other technical 
information; financial data, such as sal¬ 
aries; and personal information con¬ 
cerning individuals associated with the 
applications. 

Mr. Robert L. Schreiber. Chief. Office 
of Research Reporting and Public Re¬ 
sponse. NIAID, National Institutes of 
Healih, Building 31. Room 7A32, Bcthes¬ 
da. Maryland 20014. <301) 496-6717, will 
furnish rosters of committee members, 
summaries of the meetings, and other 
information pertaining to the meetings. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 13.855. National Institutes of 
Health ) 

Dated: January 18, 1977. 

Suzanne L. Fremeau. 

Committee Management Officer. 

National Institutes of Health. 

(FR Doc.77-2210 Filed 1-24 77.8:45 am| 


ANIMAL RESOURCES ADVISORY 
COMMITTEE 

Meeting 

Pursuant to Pub. U 92-463. notice is 
hereby given of the meeting of the 
Animal Resources Advisory Committee, 
Division of Research Resources, March 
1-2. 1977, National Institutes of Health. 
Building 31. Conference Room 7. Be- 
thesda, Maryland 20014. This meeting 
will be open to the public on March 1 
from 9 a m. to 10:30 a.m.. during which 
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time there will be a brief stall presenta¬ 
tion on the current status of the Animal 
Resources Program. The Committee will 
select future meeting dates. Attendance 
by the public will be limited to space 
available. 

In accordance with the provisions set 
forth In sections 552<b>(4>, 552<b) (6) 
and 552(b)(6). Title 5. US. Code and 
section 10(d> of Pub. L. 92-463. the meet¬ 
ing will be closed to the public from 
10:30 a.m. to 5 pjn. on March 1 and 
from 9 a.m. to adjournment on March 2 
for the review, discussion and evaluation 
of initial pending and renewal research 
grant applications. The closed portion 
of the meeting Involves solely the in¬ 
ternal expression of views and judgments 
of Committee members on Individual 
grant applications containing detailed 
research protocols, designs and other 
technical information; financial data 
such as salaries: and personal informa¬ 
tion concerning Individuals associated 
with the applications. 

Mr. James Augustine. Information Of¬ 
ficer. Division of Research Resources. 
Building 31. Room 5B39. Bethesda, Mary¬ 
land 20014. 301/496-6545. will provide 
summaries of the meeting and rosters 
of Committee members. Dr. Dennis O. 
Johnson. Executive Secretary. Animal 
Resources Advisory Committee. Building 
31. Room 5B33. Bethesda. Maryland 
20014. 301/496-5507. will furnish sub¬ 
stantive program Information. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 13 306, National Institutes of 
Health ) 

Dated: January 18. 1977. 

Suzanne L. Fremeav. 

Committee Management Officer. 

National Institutes of Health. 

| FR Doc.77-2209 Piled l-24-77;8:45 araj 


BREAST CANCER TASK FORCE 
PROJECT PRESENTATIONS 

Meeting 

Notice Is hereby given of the Breast 
Cancer Project Presentations sponsored 
by the Breast Cancer Task Force. Na¬ 
tional Cancer Institute. March 9. 1977. 
Holiday Inn, Versailles Rooms I and II. 
Bethesda, Maryland. 

This meeting will be open to the pub¬ 
lic from 8:30 a.m. to adjournment on 
March 9. 1977. for discussion of research 
projects related to breast cancer. At¬ 
tendance by the public will be limited 
to space available. 

For additional information, please 
contact Dr. D. Jane Taylor, Landow 
Building, Room A-422. Division of Can¬ 
cer Biology and Diagnosis. National 
Cancer Institute. National Institutes of 
Health. Bethesda, Maryland 20014, <301) 
496-6718. 

Dated: January 13.1977. 

Suzanne L. Freneau. 

Committee Management Officer. 

National Institutes of Health. 

| PR Doc 77-2213 Filed 1-24-77:8:45 am) 


BREAST CANCER VIRUS WORKSHOP ON 

MASON PFIZER MONKEY VIRUS AND 

RELATED VIRUSES 

Meeting 

Notice is hereby given of the Breast 
Cancer Virus Workshop on Mason Pfizer 
Monkey Virus and Related Viruses spon¬ 
sored by the Virus Cancer Program, 
March 28 and 29. 1977. Building 31. Con¬ 
ference Room 9, National Institutes of 
Health. Bethesda, Maryland. 

This meeting will be open to the public 
on March 28, 1977. from 9 ajn. to 5 pjn. 
and on March 29, 1977. from 9 a.m. to 
5 p.m. for presentation of scientific 
papers. Attendance by the public will be 
limited to space available. 

Dr. Clarice E. Gaylord. Acting Head. 
Breast Cancer Virus Studies 8ection. Col¬ 
laborative Research Branch. Landow 
Building. Room C306, Division of Cancer 
Cause and Prevention. National Cancer 
Institute. National Institutes of Health. 
Bethesda, Maryland 26014 <301/496- 

4533) will provide additional Informa¬ 
tion. 

Dated: January 13,1977. 

Suzanne L. Freneau, 
Committee Management Officer , 

National Institutes of Health. 

|PR Doc 77-2216 Filed 1-24-77.8:45 om| 


BOARD OF SCIENTIFIC COUNSELORS Dl 

VISION OF CANCER BIOLOGY AND 

DIAGNOSIS 

Meeting 

Pursuant to Pub. I*. 92-463. notice is 
hereby given of the meeting of the Board 
of Scientific Counselors, DCBD. Na¬ 
tional Cancer Institute, March 11 and 12. 
1977, Building 31A. Conference Room 
11A-10, National Institutes of Health. 
This meeting will be open to the public 
on March 11. 1977. from 9 a.m. to 5 p.m. 
to discuss the scientific research program 
of the Laboratory of Cell Biology. DCBD. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in section 552b(c) (6). Title 5, U.6, 
Code and section 10(d) of Pub. L. 92- 
463. the meeting will be closed to the 
public on March 12. 1977, from 9 azn. to 
adjournment, for the review, discussion, 
and evaluation of Individual programs 
and projects conducted by the National 
Institutes of Health, Including consid¬ 
eration of personnel qualifications and 
performance, the competence of individ¬ 
ual investigators, and similar items, the 
disclosure of which would constitute a 
clearly unwarranted invasion of per¬ 
sonal privacy. 

Dr. Alan 8. Rabson. Director. Division 
of Cancer Biology and Diagnosis, Na¬ 
tional Cancer Institute. Building 31, 
Room 3A03, National Institutes of 
Health, Bethesda. Maryland 20014 (301/ 
496-4345 > will furnish summary minutes, 
rosters of committee members, and sub¬ 
stantive program Information. 

Dated: January 13,1977. 

Suzanne L. Freneau, 
Committee Management Officer. 

National Institutes of Health. 

IFR Doc.77-2215 Filed 1-24-77:8:45 am) 


BOARD OF SCIENTIFIC COUNSELORS. 

NI NCOS 

Meeting 

Pursuant to Pub. I*. 92-463. notice Is 
hereby given of the meeting of the Board 
of Scientific Counselors. National Insti¬ 
tute of Neurological and Communicative 
Disorders and Stroke, National Institutes 
of Health, April 14 and 15. 1977, in Con¬ 
ference Room 1B07. Bldg. 36. NIH. Be- 
thesda. Maryland 20014. This meeting 
will be open to the public from 10:30 a.m. 
to 5 p.m. on April 14th to discuss program 
planning and program accomplishments 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth In section 552b<c><6). Title 5. U.8. 
Code and section 10(d) of Pub. L. 92-463. 
the meeting will be closed to the public 
from 9 a m. until the conclusion of the 
meeting on April 15th for the review, dis¬ 
cussion and evaluation of individual pro¬ 
grams and projects conducted by the Na¬ 
tional Institutes of Health. Including 
consideration of personnel qualifications 
and performance, the competence of in¬ 
dividual Investigators and similar Items, 
the disclosure of which would constitute 
a clearly unwarranted Invasion of per¬ 
sonal privacy. 

The Chief, Office of Scientific and 
Health Reports, Mrs. Ruth Dudley. Bldg 
31. Room 8A03, NTH. NTNCDS, Bethesda. 
Maryland 20014, telephone 301/496-5761. 
will furnish summaries of the meeting 
and rosters of committee members. 

The Executive Secretary from whom 
substantive program information may be 
obtained Is: Dr. Thomas N. Chase. Di¬ 
rector of Intramural Research, NINCD6, 
Bldg. 36. Room 5A05, NIH, Bethesda. 
Maryland, 20014. telephone 301/496-4297 

(Catalog of Federal Domestic Awalutance Pro¬ 
gram No. 13.356. National Institute*! of 
Health ) 

Dated: January 13.1977. 

Suzanne L. Fremxau. 

Committee Manager Officer, 
National Institutes of Health. 

|FR Doe.77-2217 Filed 1-34-77;8 45 am) 


COMMITTEE ON CANCER 
IMMUNOOIAGNOSIS 

Cancellation of Meeting 
Notice is hereby given of the cancella¬ 
tion of the meeting of the Committee on 
Cancer Immunodiagnosis, National Can¬ 
cer Institute. February 28, 1977, March 1. 
1977. March 2. 1977 and March 3. 1977. 
National Institutes of Health, Building 1. 
Wilson Hall, which wax published in the 
Federal Register on January 4. 1977 <42 
FR859). 

Dated: January 13, 1977. 

Suzanne L. Freneau. 
Committee Management Officer. 
National Institutes of Health. 
(FR Doc 77-2207 Filed 1-24-77:8:45 a m 1 
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DIAGNOSTIC RESEARCH ADVISORY 
GROUP 

Amended Notice ot Meeting 

Notice is hereby given of a change in 
the meeting of February 16. 1977 8:30 
a m. at Building 31-C. Conference Room 
9, of the Diagnostic Research Advisory 
Group. National Cancer Institute, which 
was published in the Federal Register 
on January 4. 1977 (42 FR 859). 

This committee was to have convened 
at 8:30 o-tn. on February 16. 1977 but lias 
been changed to 8:30 a.m.. February' IT. 
1977. at Building 31-A, Conference Room 
8A30. 

The meeting will be open to the public 
from 8:39 a.m. to 10:30 a.m. on February 
17, 1977. and closed from 10:30 a.m. to 
adjournment. Attendance by the public 
will be limited to space available. 

Dated: January 18,1977. 

Suzanne L. Fhemeau, 
Committee A (anaoement OJTiccr. 

National Institutes of Health . 

| FR Doc.77-2206 Filed 1-24-77:8:46 im| 


MINORITY ACCESS TO RESEARCH 
CAREERS REVIEW COMMITTEE 

Meeting 

Pursuant to Pub. I*. 92-483. notice is 
hereby given of the meeting of the 
Minority Access to Research Careers Re¬ 
view Committee. National Institute of 
General Medical Sciences, on Febru¬ 
ary 28-March 1, 1977. 9 a.m.. National 
Institutes of Health. Building 31C. Con¬ 
ference Room 8. The Committee will host 
the Conference of Black Graduate Deans, 
and will be open to the public on Mon¬ 
day, February 28. 9 a.m. until 12 noon. 
The meeting will consist of opening re¬ 
marks. discussion of procedural matters 
and a seminar of general Interest, At¬ 
tendance by the public will be limited to 
space available. 

In accordance with the provisions set 
forth In sections 552(b)(4). 552<b><5), 
and 552(b)(6). Title 5. U.S. Code and 
section 10(d> of Pub. L. 92-463. the 
meeting will be closed to the public on 
February 28 from 12 noon to 5 p.m and 
on March 1 from 9 a m to 5 p.m. for the 
review, discussion, and evaluation of in¬ 
dividual grant applications under the 
National Research Service Awards Pro¬ 
gram (42 U.S.C. 4821-1). The closed por¬ 
tion of the meeting involves solely the 
internal expression of views and judg¬ 
ments of committee members on individ¬ 
ual grant applications which contain de¬ 
tailed research protocols, designs, and 
other technical information: financial 
data, such as salaries: and personal in¬ 
formation concerning individuals asso¬ 
ciated with the applications. 

Mr. Paul Doming. Stuff Assistant to 
the Director, NIGMS, Westwood Build¬ 
ing. 5333 West bard Avenue. Room 9A-05, 
Bethcsda. Maryland 20014. telephone 
i301> 496-7301, will furnish summary 
minutes of the meeting and a roster of 
committee members. 

Substantive program information may 
be obtained from Dr. Prince Rivers. Ex¬ 


ecutive Secretary. Westwood Building. 
Room 9A-18. Bethesda. Maryland 20014. 
telephone <301) 496-7357, 

(Catalog of Federal Domestic Avdutanee Pro¬ 
grams 13 850, 13 960, 13-861. 13-863, General 
Medical Sciences ) 

Dated* January 18. 1977 

Sir? ANN I L. Fremeav, 
Committee Management Officer 
National institutes of Health . 

I Hi Doc.77-2206 Piled I 24 -77:8; 46 am| 


NATIONAL ARTHRITIS ADVISORY 
BOARD 

Establishment 

The National Institutes of Health an¬ 
nounces the establish incut on Decem¬ 
ber 16. 1976, of the National Arthritis 
Advisory Board, under the authority of 
section 440 of Pub. L. 94-562 (42 UJB. Code 
289c-7 >. This Board is governed by pro¬ 
visions of Pub. L. 92-463 which sets forth 
standards for the formation and use of 
advisory committees. 

The Board shall review’ and evaluate 
the implementation of the Arthritis Plan 
formulated by the National Commission 
on Arthritis and Related Musculo¬ 
skeletal Diseases. In carrying out this 
function the Board shall advise and rec¬ 
ommend to the Congress, the Secretary, 
and the heads of other appropriate Fed¬ 
eral agencies with respect to the Arthritis 
Plan and the guidelines, policies and 
procedures of Federal programs relating 
to arthritis. The Board may collect such 
data as it deems advisable and necessary 
to enable it to perform these functions. 
The data collection responsibilities of 
the Board and the activities of its sub¬ 
committees are intended to allow it to 
perform the function of assessing tlie 
implementation of the Arthritis Plan and 
in submitting its annual report. 

Authority for this Board will expire on 
September 30. 1980. 

Dated: January 14.1977. 

Donald S Fredrickson. 

Director. 

National institutes of Health. 

| FR Doc 77-2204 FUcd 1-24 77:6:45 Rin| 


NATIONAL COMMISSION ON DIGESTIVE 
DISEASES 

Establishment 

The National Institutes of Health an¬ 
nounces the establishment on December 
16, 1976, of the National Commission on 
Digestive Diseases, under the authority 
of section 301 of Pub. U 94-562 <42 U.S. 
Code 289a note). This Commission is gov¬ 
erned by provisions of Pub. L. 92-463 
which sets forth standards for the forma¬ 
tion and use of advisory committees. 

The Commission shall: conduct a com¬ 
prehensive study of the present state of 
knowledge of the incidence, duration, 
and morbidity of, and mortality rates 
resulting from digestive diseases and of 
the social and economic impact of such 
diseases: evaluate the public and private 
facilities and resources < including 


trained personnel and research activi¬ 
ties) for the diagnosis, prevention, and 
treatment of, and research in such 
diseases; and identify programs < Includ¬ 
ing biological, behavioral, nutritional, 
environmental, and social programs) in 
which, and the means by which, im¬ 
provement in the management of diges¬ 
tive diseases can be accomplished. Each 
Federal entity admin fa?! ertng health pro¬ 
grams and activities related to digestive 
diseases shall, upon request, assist the 
Commission in carrying out Its duties 
under this paragraph. 

Based on the study, evaluation, and 
identification made pursuant to the 
above stated function, the Commission 
shall develop and recommend a long- 
range plan for the use and organization 
of national resources to effectively deal 
with digestive diseases. The plan shall 
provide for: research studies: investiga¬ 
tions: development of preventive meas¬ 
ures : detection of digestive disease; eval¬ 
uation of new and improved methods of 
screening for digestive diseases; develop¬ 
ment of criteria for the diagnosis and 
the clinical management and control of 
digestive diseases; development of co¬ 
ordinated health care systems; education 
and training of scientists, clinicians, ed¬ 
ucators. and allied health professionals: 
the conduct and direction of field studies 
and clinical trials: establishment of a 
standardized nomenclature of ah diges¬ 
tive diseases for use in basic and clinical 
research and to facilitate collaborative 
studies: and establishment of a system 
of periodic surveillance of the research 
potential and research needs in digestive 
diseases corresponding with the recently 
completed survey organized by the Na¬ 
tional Institute of Arthritis, Metabolism, 
and Digestive Diseases. 

The Commission shall within eighteen 
months following its Initial meeting pub¬ 
lish and transmit directly to Congress a 
final report respecting its activities. The 
Commission shall cease to exist on the 
thirtieth day following the date of sub¬ 
mission of this report. 

Dated: January 14,1077 

Donald S. Fredrickson, 
Director, 

National Institutes of Health . 

I FR Doc.77-2206 Filed 1-24 77:8:45 am] 


NATIONAL DIABETES ADVISORY BOARD 
Establishment 

The National Institutes of Health an¬ 
nounces the establishment on December 
16. 1976. of the National Diabetes Ad¬ 
visory Board, under the authority of sec¬ 
tion 201 of Pub. L. 94-562 <42 U.S Code 
289c~3afa>). This Board is governed by 
provisions of Pub. L. 92-463 which set* 
forth standards for the formation and 
use of advisory committees. 

The Board shall review and evaluate 
the implementation of the long-range 
plan to combat diabetes mellltus formu¬ 
lated by the National Commission on 
Diabetes. In carrying out this function 
the Board shall advise and recommend to 
the Congress, the Secretary, and the 
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heads of other appropriate federal agen¬ 
cies, with respect to the guideline*, poli¬ 
cies and procedures of federal programs 
relating to diabetes. The Board may col¬ 
lect such data as it deems advisable and 
necessary to enable it to perfrom these 
functions. The Board shall submit to the 
Secretary and to the Congress an annual 
report that describes and evaluates the 
progress made during the year in dia¬ 
betes research, treatment, education and 
training, and summarizes and analyzes 
expenditures made by the federal gov¬ 
ernment for diabetes related activities. 

Authority for this Board will expire on 
September 30. 1980. 

Dated: January 14, 1977. 

Donald S. Fredrickson. 

Director. 

National Institutes of Health. 

| FR Doc.77-2203 Pilod 1-24- 77:8:45 am| 


NEUROLOGICAL AND COMMUNICATIVE 

DISORDERS AND STROKE SCIENCE 

INFORMATION PROGRAM ADVISORY 

COMMITTEE 

Meeting 

Pursuant to Pub. L. 92-463. notice is 
hereby given of the meeting of the Neu¬ 
rological and Communicative Disorders 
and Stroke Science Information Program 
Advisory Committee. National Institute 
of Neurological and Communicative Dis¬ 
orders and Stroke, March 10 and 11,1977. 
at the National Institutes of Health, 
Building 31. Room 8A-30, Bethesda, MD 
20014. 

This meeting will be open to the public 
on March 10. 1977. from 12:30 p.m. to 
5 p.m.. and on March 11. 1977. from 9 
a.m. until conclusion of the meeting, to 
discuss the status and plans for the In¬ 
stitute's science information program. 
Attendance by the public will be limited 
to space available. In accordance with 
the provisions set forth in sections 552(b) 
(4) and 552(b) (6). Title 5. 0.8. Code and 
section 10(d) of Pub. L. 92-463, the 
meeting will be closed to the publtc on 
March 10, 1977. from 9:30 a.m. to 
12:30 p.m.. for the review, discussion, and 
evaluation of individual contract propo¬ 
sals. The proposals contain information 
of a proprietary or confidential nature, 
including financial data, such as salaries, 
and personal information concerning in¬ 
dividuals associated with the proposals. 

Mrs. Ruth Dudley, Chief, Office of 
Scientific and Health Reports. NINCDS. 
NIH. Building 31. Room 8A-06. Bcthesda. 
Maryland 20014. (301) 496-5751, will pro¬ 
vide summaries of the meeting and 
rosters of committee members. 

Mr. Alfred Wetssberg, Executive Secre¬ 
tary. NINCDS. NIH. Building 31, Room 
8A-03. Bcthesda. Maryland 20014. (301> 
496-9271. will furnish substantive pro¬ 
gram information. 

(Catalog of Federal Domestic Assistance Pn>- 
eram No. 13.854. National Institute* of 
Health) 

Dated: January 13. 1977. 

Suzanne L. Frkmcau, 
Committee Management Officer. 

National Institutes of Health. 

|FR Doc.77-2214 Filed 1-24-77:8:45 am| 


POPULATION RESEARCH COMMITTEE 
Meeting 

Pursuant to Pub. I*. 92-463. notice Is 
hereby given of the meeting of the Popu¬ 
lation Research Committee, National In¬ 
stitute of Child Health and Human 
Development, on March 3-4. 1977. in the 
Landow Building, Room C-418. 7910 
Woodmont Avenue. Bcthesda. Maryland. 

The meeting will be open to the public 
on March 3. from 9 am. to 10:30 a.m. to 
discuss the program status, new’ develop¬ 
ment* and projections for population re¬ 
search centers, program projects and na¬ 
tional research service award applica¬ 
tions. Attendance by the public will be 
limited to space available. 

In accordance with the provisions set 
forth in sections 552(b)(4). 552(b)<5), 
and 552(b) <6>. Title 5. U.S. Code and sec¬ 
tion 10(d) of Pub. L. 92-463. the meet¬ 
ing will be closed to the public on 
March 3 from 10:30 am. to adjournment 
on March 4 for the review, discussion and 
evaluation of individual initial pending 
and supplemental grant applications. The 
closed portion of the meeting will Involve 
solely the internal expression of views 
and judgment* of committee members 
on individual grant applications con¬ 
taining detailed research protocols, de¬ 
signs. and other technical information; 
financial data, such as salaries; and per¬ 
sonal information concerning individual* 
associated with the application*. 

Mrs. Marjorie Neff. Committee Man¬ 
agement Officer. NICHD. Building 31. 
Room 2A-04, National Institutes of 
Health. Bcthesda. Maryland. Area Code 
301, 496-1848. will provide a summary of 
the meeting-and a roster of committee 
members. Dr. William A. Sadler. Execu¬ 
tive Secretary of the Population Research 
Committee. NICHD. Landow* Building. 
Room C-704. National Institutes of 
Health, Bethcsda, Maryland. Area Code 
301, 496-6515, will furnish substantive 
program information. 

(Catalog of Federal Domestic A**Utanoe Pro¬ 
gram No. 13.864, National Institutes of 
Health.) 

Dated: January 18. 1977. 

Suzanne L. Fkemkau, 
Committee. Management Officer, 
National Institutes of Health . 

|FR Doc.77 2211 Filed 1-24-77:8:45 am) 


TUMOR VIRAL IMMUNOLOGY 
WORKSHOP 

Meeting 

Notice is hereby given that the RNA 
Virus Studies Section, Viral Oncology 
Program of the Division of Cancer Cause 
and Prevention. NCI will hold a work¬ 
shop entitled “lumor Virol Immunol¬ 
ogy”, March 8 A 9. 1977, from 9 a.m. to 
5 p.m. each day at the King and Prince 
Hotel, St. Simon Island. Georgia. 

The main purpose of the workshop is 
to review* the current knowledge and 
present stale of research regarding on- 
cornavirai antigens and immune re¬ 
sponses to these antigen*. Particular 
emphasis will be placed on establishing 
the nomenclature for these antigens. 
This is not an advisory committee meet¬ 


ing. The workshop will be open to the 
public but attendance will be limited to 
available space. 

For additional Information contact 
Dr. Wllna Woods. National Cancer In¬ 
stitute. Landow Building, Room C306. 
7910 Woodmont Avenue. Bethesda. 
Maryland 20014. <301> 496-6085. 

Dated: January 18. 1977. 

Suzanne L. Frcmcau, 
Committee Management Officer. 
National Institutes of Health. 

[FR Doc.77 -2212 Filed 1-24-77,8:46 *m| 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

NATIONAL PETROLEUM RESERVE IN 
ALASKA 

Memorandum of Understanding 

The purpose of this publication is to 
give notice of a memorandum of under¬ 
standing iMOU> for cooperative proce¬ 
dures which provides a mechanism to 
carry out the Secretary’s responsibility 
of continuing the ongoing exploration 
program of the National Petroleum Re¬ 
serve in Alaska (NPRA» and to take 
necessary’ and appropriate measures to 
protect the subsistence, environmental, 
fish and wildlife, historical, and scenic 
values of the Reserve during such ex¬ 
ploration activities. This MOU will cov¬ 
er the limited period and purpose of ex¬ 
ploration. 

The Naval Petroleum Reserves Pro¬ 
duction Act of April 5, 1976 (43 U.S.C. 
6501 et seq.) (hereafter called the "Act”), 
transfer* the administrative responsi¬ 
bility of the NPRA to the Secretary of 
the Interior. The Act reserved and with¬ 
drew. subject to valid existing rights, all 
lands within the exterior boundaries of 
NPRA from all forms of entry and dis¬ 
position under the public land laws in¬ 
cluding the mining and mineral leasing 
laws and all other act*. All uses within 
the Reserve must be consistent with the 
purposes of the legislation. The transfer 
of jurisdiction over the Reserve from the 
Secretary of the Navy to the Secretary 
of the Interior a* it relates to petroleum 
exploration is to take effect on June 1. 
1977. In order to accomplish his dual 
responsibilities on the Reserve, the Sec¬ 
retary of the Interior has delegated the 
management of the continuing explora¬ 
tion program, the enforcement of stip¬ 
ulations related to petroleum exploration, 
and the operation of the South Barrow* 
gas field or other necessary gas fields as 
specified in the Act to the U.S. Geological 
Survey (OS>. He has delegated to the 
Bureau of Land Management (BLM> 
the surface management and protection 
of surface values from environmental 
degradation. 

The MOU Identifies procedures to fa¬ 
cilitate the interfacing of these two sec¬ 
retarial responsibilities delegated to GS 
and BLM through their respective Assist¬ 
ant Secretaries. 

The Act requires the exploration of the 
Reserve and also mandates that it be 
accomplished in a manner that requires 
every* precaution be taken to avoid un¬ 
necessary surface damage and minimize 
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ecological disturbances throughout the 
Reserve. 

The Act requires that two separate 
studies be conducted in the Reserve. One 
study under section 105(b) (1) will deter¬ 
mine the best overall procedures to be 
used in the development, production, 
transportation, and distribution of petro¬ 
leum resources. The MOU will allow' the 
coordination of exploration activities 
that must be carried out to provide for 
the gathering of data needed to complete 
the study. The other study under section 
105(c) will determine the values of. and 
best uses for. the lands in the Reserve. 
Both studies with appropriate recom¬ 
mendations will be forwarded to Con¬ 
gress by January 1. 19B0, and April 5, 
1979, respectively. Congress will then de¬ 
cide how to develop the known petro¬ 
leum resources and to protect and pre¬ 
serve the other resource values. 

On September 20. 1976. proposed reg¬ 
ulations were published in the Federal 
Register regarding surface management 
and environmental protection of NPRA. 
The drafting of these proposed regula¬ 
tions Involved considerable input from 
various local. State, and Federal agencies 
and other interested parties in Alaska. 
Following publication, numerous public 
comments and suggestions were submit¬ 
ted to the Department for consideration. 

Due to the mandatory petroleum ex¬ 
ploration operations and critical sched¬ 
uling requirements necessary to conduct 
these activities, it has been determined 
that regulations governing these opera¬ 
tions and related activities are not ap¬ 
propriate. This does not mean that such 
exploration activities will be conducted 
without regard to the environmental 
values and concerns which are found in 
the Reserve. The protection of the vari¬ 
ous resource values as mandated by the 
Act will be accomplished and facilitated 
by the cooperative procedures as outlined 
in the MOU. Briefly, these procedures 
provide for the preparation of prelimi¬ 
nary and final plans; the coordination 
and consultation with other Federal. 
State, and local agencies, the Native 
community, and other Interested parties; 
preparation of stipulations; and inspec¬ 
tions to Insure full compliance with en¬ 
vironmental protection measures and re¬ 
habilitation requirements. After Con¬ 
gress determines how future development 
and production will take place, regula¬ 
tions could, at that time, be developed 
and issued to provide for the develop¬ 
ment and production of petroleum re¬ 
sources. Such regulations would come 
under the provisions of the Administra¬ 
tive Procedures Act. 

Uses for other than the petroleum ex¬ 
ploration will be authorized under regu¬ 
lations being promulgated In Chapter 
2360 of Title 43 of the Code of Federal 
Regulations. 

The legislation does not allow for the 
development and production of petroleum 
except on a limited basis from the South 
Barrow gas field or such other designated 
fields to supply gas to the Native village 
of Barrow and installations near Point 
Barrow. 


Those areas that have been identified 
as having any significant subsistence, re¬ 
creational. fish and wildlife, historic or 
scienlc values, such as Uie Utufcok River 
and Tcshekpuk Lake areas, shall receive 
maximum protection to control activities 
which would unduly disrupt the surface 
values or disturb the associated fish and 
wildlife habitat values and related sub¬ 
sistence requirements of the Alaska Na¬ 
tives. Such maximum protection efforts 
are not Intended as a prohibition of ex¬ 
ploration activities within such areas, 
only that such activities are conducted In 
a manner which will minimize the ad¬ 
verse impact on the environment. 

This MOU is effective January 18.1977. 

Coonaursvi pKocnmua or Jam vast 18, 1977 

ro« National PntoLtuu Resolve in Alas¬ 
ka Between Bureau or Land Management 

AND THE U-S. GEOLOGICAL SURVEY 
coorrxATivx mocrDUHEs 

These procedure* provide for the mutual 
cooperation End in terrace of authority and 
responsibility between the US. Geological 
Survey (QS» and the Bureau of Land Man¬ 
agement (BI.M) concerning petroleum ex¬ 
ploration activities (l.e.. geophysical and 
drilling operations) and the protection of 
the environment during such activities in 
the National Petroleum Reserve In Alaska 
(NPRA). This Agreement supplement* and 
is consistent with Secretarial Order No 2948 
of October 26. 1972. 8uch activities wt11 be 
conducted In those designated Areas of Op¬ 
erations (AO) and other designated sites u 
identified In the Annual Plan of Operations. 
The procedures ore based upon the follow¬ 
ing listed document*: Naval Petroleum Re¬ 
serves Production Act of AprU 5. 1976 (42 
U 8.0. 6501 et seq.); the Secretary * decision 
of April 6, 1976. cut contained In the Execu¬ 
tive Secretary * memorandum of April 16. 
1976; Cooperative Procedures Agreement be¬ 
tween OS and BLM dated August 29, 1975, 
and Secretrial Order No. 2948. and the reser¬ 
vations, terms, and conditions as staled In 
documents conveying land to Native corpo¬ 
rations located within NPRA and. specifical¬ 
ly the agreement of May 14. 1974, between 
the Department of the Navy, the Arctic 
Slope Regional Corporation, and four Native 
village corporations. These procedures may 
be further constrained by valid existing 
righto, statute, or court decree that may 
be applicable to NPRA or a particular site 
within the boundary of the Reserve. 

The Naval Petroleum Reserves Production 
Act of 1976 assigned to the Secretary of the 
Interior all responsibilities with respect to 
any activities related to tbo protection of 
environmental. Osh and wildlife, historical, 
or scenic values, as of April 5. 1976, the date 
of enactment. In addition. It requires that 
the Secertary assume total JurLsdlcUofi over 
the Reserve on June 1, 1077. This Includes 
the commencement of further petroleum ex¬ 
ploration and the assumption of any con¬ 
tracts which may be in effect with respect to 
such activities within the Reserve. 

The Secretary of the Interior has dele¬ 
gated these responsibilities to the Assistant 
Secretary—Energy and Minerals, and Assist¬ 
ant Secretary—Land and Water Resources. 
The two Afthi*t*nt Secretaries have In turn 
redelegated these alignments to Lhelr re¬ 
spective Bureaus. 

Briefly, the basic responsibility for each 
agency to as listed below: 

OmLOGICAL SURVEY 

a. The management of the continuing ex¬ 
ploration program during the interim be¬ 
tween the transfer of jurisdiction from Navy 


to Interior and the effective date of any legis¬ 
lation for a permanent development and pro¬ 
duction program. 

b. Enforcement of regulation* and stipula¬ 
tion* Issued relating to the exploration of 
petroleum resources. 

c. Operation of the South Barrow gas Arid 

Bureau of Lano Management 

A- Surface management of NPRA and pro¬ 
tection of surface values from environmental 
degradation. 

b. Prepare such rules and regulations as 
are necessary to carry out the surface man¬ 
agement and protection duties. 

To carry out these responsibilities, the in¬ 
tent of Congress a* slated In the Conference 
Report of the Act to quite evident. Msxlmum 
protection of designated sped*] areas or pro¬ 
tection of the remaining area of the Reserve 
does not imply a prohibition of exploration 
or related activities However. It to expected 
and Intended that such exploration opera¬ 
tions will be conducted so that every pre¬ 
caution to taken to avoid unneesaary surface 
damage and to minimize ecological disturb¬ 
ances throughout the Reserve. 

The designation of BLM In this agreement 
shall refer to the responsibilities of the BLM 
Alaska State Director. 

The designation of GS In this agreement 
shall refer to the responsibilities of the 
Chief. Office of National Petroleum Reserve 
In Alaska (ONPRA). 

With only those exceptions herein speci¬ 
fied, the GS shall be the sole representative 
of the Secretary with respect to direct con¬ 
tact with the contractor consistent with 
8«ctSon 2(c)(2) of Secretarial Order No 
2948 

For the purpose of this working agree¬ 
ment. the AO and other designated ancillary 
faculty sites shall be outlined on the map 
enclosed in the approved Annual Plon of 
Operations. Such sites will involve joint 
OS/BLM management roles and responsibil¬ 
ities. Operations on that portion of the AO 
Involving exploration (or development and 
production (as specified in th# Act) of the 
South Barrow gas Held, or other designated 
Acids) shall be the exclusive Jurisdiction of 
the OS. All other uses not appurtenant to 
the petroleum operations will be the exclu¬ 
sive jurisdiction of the BLM. The following 
general guidelines are provided to describe 
the exterior boundaries of an AO: 

1. For an exploratory uxll: For well* two 
miles or from the nearest producing well, the 
AO shall be established a* 160 acres If It to an 
oil resources test and 840 acres if a gas tent 

2. For the South Barrow Gas producing 
field: For wells within or adjacent to the 
South Barrow producing field, or such other 
designated fields (as specified in the Act), 
the AO shall embrace the actual acreage 
then spaced for production from the target 
reservoir plus. If necessary, the spacing unit 
for the well then under consideration How¬ 
ever, only the surface use area delineated on 
the map enclosed In the plan of operation*, 
and approved by both the G8 and BLM Khali 
be for the exclusive use of the operator while 
such operations are being conducted thereon. 

3. Foe Geophysical Operation « For geo¬ 
physical operations, the AO shall be the en¬ 
tire length of the line to be covered by the 
geophysical survey and a width os mutually 
agreed upon For those areas that are se¬ 
lected for camp sites, the AO shall be estab¬ 
lished as mutually agreed upon. 

Regardless of the AO so established, the 
OS shall be solely responsible for ail petro¬ 
leum exploration operations conducted 
thereon. Including the enforcement of the 
surface protection and rehabilitation rc- 
mento. os well as on other approved surface 
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us© cutifis whereon such operation* arc nor¬ 
mally conducted as follows: 

a Well sites—Includes the area required 
for drilling the well, normally 6 to 10 acres. 
Should a well projected as an oil teet be 
completed as a gas well, or vice versa, any 
additional surface use required by such com¬ 
pletion will be subject to the procedures 
hereinafter set forth. 

b. Tank batteries and treatment area- 
actual areas are established by the approved 
plan of operations. 

e. Gathering lines to and from the weiU to 
the lank batteries or treatment facilities 
and access roads covered by the plan of oper¬ 
ations. 

d. Airport faculties at the well sites. 

For surface uses within the AO other 
than those related to operations, the BLM 
shall be solely responsible for authorising 
such uses and the prospective surface user 
(resources operators or other parties such as 
recreatlonlsts, special use permittees, etc.) 
shall submit proposals directly to BLM who 
shall consult with 08 to prevent any surface 
us© conflict* BLM will not approve any sur¬ 
face use within an AO which ts contrary to 
OS recomendatlons without further discus¬ 
sions with OS 

All surface use requirements not related to 
exploration operations outside the limits of 
established Areas of Operations shall be the 
sole responsibility of the BLM. 

Any unresolved lane between the BLM 
Alaska State Director and the OS Chief. 
ON PR A, will be Immediately referred to the 
respective Associate Directors for resolution 

Nothing in this agreement Is Intended to 
modify In any manner the present or future 
cooperative programs of either Agency with 
States, other public agencies, the Native 
corporations, or educational institutions. 
However, any future cooperative programs 
involving NPRA will have to be within the 
procedures os established by this agreement. 

Nothing in this agreement shall be con¬ 
strued as obligating either party to the ex¬ 
penditure of funds In excess of appropria¬ 
tions authorized by law or otherwise com¬ 
mit either Agency to actions for which It 
locks statutory authority. 

This agreement shall become effective upon 
the date subscribed by the last signatory, 
and shall remain in force until terminated by 
cither Agency upon DO days written notice. 
It shall be reviewed by all parties at the end 
of each fiscal year for adequacy and time¬ 
liness. Amendments to existing wording 
within this agreement may be proposed by 
either Agency and shall become effective 
upon Joint approval. 

A— PRXT.ULAT10 N or PaELISllNAXT PLAN 

A preliminary plan for the petroleum ex¬ 
ploration. production (as specified In the 
Act), and environmental protection meas¬ 
ures will be Jointly prepared. The respective 
Bureaus will cover their areas of responsibil¬ 
ity In the preparation of this plan. The plan 
will cover those activities which are ten¬ 
tatively scheduled for the 12-month period 
commencing November 1 of the succeeding 
year. The plan wlU provide as much advance 
information and data concerning anticipated 
operations and mitigating measures as avail¬ 
able to fscIllUte preparation of the Annual 
Plan of Operations and to meet the critical 
time frames for such activities. 

OS will: 1. Submit information for the pre¬ 
liminary plan to BI.M by October 31 of each 
year, unless otherwise mutually agreed upon. 

2. Participate and assist BLM In the con- 
sulUtton with other concerned Federal, 
State, and local agencies and the Arctic Slope 
Regional Corporation and affected village 
corporations as appropriate, and other Native 
community groups through the North Slope 
Borough and other interested parties 


BLM will: 1. Ascertain valid existing rights, 
land ownership patterns, and other con¬ 
straints that may be associated with the 
land. 

2. Review the submitted data as forwarded 
by OS and make appropriate and timely com¬ 
ments and Input for tho preliminary plan. 

3. Take appropriate steps to notify, coordi¬ 
nate. and consult with other Federal. State, 
and local agencies having statutory and reg¬ 
ulatory responsibilities, the Arctic Slope Re¬ 
gional Corporation and afTected village cor¬ 
porations as appropriate, other Native com¬ 
munities through the North Slope Borough, 
and other interested parties concerning 
such preliminary plans. 

B PatpAftATioN or Ann cal Plan or 
O vexation* 

An Annual Plan of Operations will be de¬ 
veloped to facilitate the petroleum explora¬ 
tion program and protection of the environ¬ 
ment responsibilities. In developing this plan, 
each agency recognises the mandate of Con¬ 
gress regarding the interrelationship between 
those two responsibilities. This plan will 
cover site specifics for the ensuring Held sea¬ 
son. 

The following procedures will provide 
guidance In the development of the plan. 

08 will: 1. Prepare a draft Annual Plan of 
Operation. 8uch plan will Include but Is not 
limited to the following listed lnformstlon 
for: 

a. Drilling Operations. 

(1) A brief description of the type of op¬ 
erations which will be undertaken. 

(2) Description of well site layout includ¬ 
ing equipment and facilities needed. 

(3) Map or maps with scale of 1:63.000 or 
other rnapa of sufficient detail to allow for 
adequate evaluation, showing lands to be en¬ 
tered or disturbed by the proposed explora¬ 
tion operations. 

(4) The approximate dates of commence¬ 
ment and termination of operations. 

1 5) Location of access routes and means of 
access Including any construction activities 
and types of vehicles used. 

(6) Location snd development of water 
sources Including means of transport. 

(7) Location, development, and descrip¬ 
tion or communication sites and facilities. 

(5) Type, location, and description of ma¬ 
terials sites, including method of material 
recovery, type of material, estimated quan¬ 
tity. and method and route of transport. 

(01 Method of handling waste materials. 

(10) PlanB for restoration and rahabiUta- 
Uon of the surface. 

(11) Airstrips and other aircraft landing 
sites. 

(12) Any standard or special applicable 
stipulations to be imposed. 

(13) Any other facets of the proposed op¬ 
eration which may bo of assistance during 
evaluation of the plan. 

b Oeophyslcal Operation*. 

(1) The type of geophysical operation* or 
surreys such as reflection or refraction sur¬ 
veys. 

(2) The line of shot holes displayed on a 
map of appropriate scale. 

(3) Distance between ahot holes. 

(4) Depth of shot holes. 

(51 The type of tools and associated equip¬ 
ment to be utilised. 

(6) The testing, logging, and coring pro¬ 
grams to be followed with provisions made 
for required flexibility. 

(7) The anticipated starting date and 
duration of the operation. 

(8) Long and short-term camp sites. 

(9) Access routes. Airstrips, and other air¬ 
craft landing sites. 

(10) Construction materials to be utilized 
during operations and source of such male- 
rial*. 


(11) Disposal of all waste material. 

(12) Communication alteo. 

(13) Any standard or special applicable 
stipulations to be imposed. 

(14) Any other facets of the proposed oper¬ 
ation which may he of aaststanoe during 
evaluation of the plan. 

c. Cultural Resource Inventory Reports. 

Note—A n intensive cultural resource in¬ 
ventory must be conducted on those sites 
and alternative sites idenufled for explora¬ 
tion operations that Involve surface disturb¬ 
ing activities. This Inventory shall be con¬ 
ducted under the requirement of a Federal 
Antiquities Permit by a qualified profession¬ 
al. The need for an intensive Inventory may 
be waived only if It is determined by BLM 
that equivalent data are available or that 
Momething less than Intensive data are avail¬ 
able and acceptable. These Inventory data 
should bo prepared In the form of a report. 
See Appendix I for the format of the report. 

2 Participate with BLM In tho consulta¬ 
tion with other concerned Federal. State, and 
local agencies, the Arctic Slope Regional 
Corporation, and effected village corporations 
as appropriate, and other Native community 
groups through the North Slope Borough 
and other interested parties. 

3. Submit such draft plans to the BLM not 
later than July 15, unless another date la 
mutually agreed upon, to allow sufficient time 
to conduct a field examination, coordinate 
with other concerned agencies, prepare a 
joint environmental analysis, assemble and 
prepare proposed stipulations, and jointly 
final tee and approve the plan. (See C—Field 
Investigation.) 

BLM will: 1. Upon receipt of the draft 
Annual Plan of Operations, be responsible 
for notifying, coordinating, and consulting 
with other Federal, State, and local agencies 
having statutory or regulatory respotislbfll- 
tlea, the Arctic Slope Regional Corporation, 
and effected village corporations as appro¬ 
priate. and other Native communities 
through the North Slope Borough and other 
Interested parties regarding the plan. The 
Bureau will review all environmental con¬ 
cerns and recommended stipulations con¬ 
cerning the proposed program from such 
agencies. Alaska Native Interests, and other 
parties. (See C —Field Investigations.) 

2. Review atibmitted stipulations and, aa 
appropriate, prepare Its proposed environ¬ 
mental stipulations to mitigate adverse en¬ 
vironmental Impacts for Inclusion In the plan 
and submit to 08 for Joint finalizing action. 

08 and BLM will: 2. Jointly prepare an 
environmental analysis covering all aspect* of 
the Annual Plan uf Operations. Basically, 
each agency will be responsible for their 
respective areas of expertise (l*.. OS—tech¬ 
nical program aspects BLM—surf ace man¬ 
agement aspects), although some overlap will 
be required. Guidelines for this Joint action, 
including sharing of professional skills, will 
be as identified In the Cooperative Proce¬ 
dure Agreement of August 6. 1976. fur Co¬ 
ordinating Preparation of Environmental 
Analysis and Environmental statement (BLM 
WO-55), 

2. Jointly finalise and approved the Annual 
Plan of Operations before the date scheduled 
for commencing exploration operations. 

C— Field Investigations 

For purpose* of lndentlfylng and analyz¬ 
ing the environmental concerns and antici¬ 
pated Impact* regarding proposed exploration 
operations, field invent {gallons, as needed, 
will be conducted Such field examination* 
will be applicable to the preparation of tho 
preliminary plana and/or Annual Plan of Op¬ 
erations. To the extent possible, they should 
bo conducted Jointly when It is determined 
by either agency that such an examination 
is necessary. 
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Because of the high priority of such field 
investigations, they will be scheduled m early 
u possible. particularly after 06 submit* the 
draft Annual Plan of Operations to BLM. The 
06 may designate a number of future site* 
so that they may be inspected at one time. 

08 and BLM wUl Jointly: 1. Determine and 
schedule the dote to conduct field Investiga¬ 
tions. 

2 Arrange and conduct field Investiga¬ 
tions. 

BLM will: 1. Make arrangements for other 
concerned Federal. State, and local agencies 
and the Arctic Slope Regional Corporation 
and o/racted village corporations as appro¬ 
priate, and other Native communities 
through the North Slope Borough to partici¬ 
pate In the fled Investigation. 

03 will: I. Make arrangements for partici¬ 
pation of Its contractor In the field investiga¬ 
tion. 

D—CoMniAKcx With Tkoms and CovomoKf 

AND 8MVIGKNCT SITUATIONS 

OS wUl: I. Conduct Inspections to insure 
that the contractor Is in compliance and ac¬ 
cordance with terms and conditions of the 
approved Annual Plan of Operations. 

2. Notify and seek BLM assistance and ex¬ 

pertise in surface management problems in¬ 
volving noneompllance with terms and con¬ 
ditions or stipulations, rehabilitation meas¬ 
ures. or for modifications requested by the 
con tractor. - 

3. As appropriate, request the BLM to make 
inspections to assure compliance with the 
surface protection requirements of the ap¬ 
proved Annual Plan of Operations. 

4. 8eck all available help. Including BLM. 
on major accidents or spills Involving flow¬ 
line or gathering facility spills, breaks in 
sludge pits, etc. Seek BLM expertise in reha¬ 
bilitation and clean-up operations. 

BLM will: 1. Conduct inspections to in- 
mire compliance with the surface protection 
requirements of the approved Annual Plan 
of Operations and will note contractor non- 
compliance therewith. Except in an emer¬ 
gency, no Instructions or directions will be 
given to the contractor or hU subcontractor* 
without 03 approval. 

X Notify 08 immediately of all such inci¬ 
dents of noneompllance with the surface pro¬ 
tection requirements of the approved Annual 
Plan of Ooerstlona 

3. Exercise Jurisdiction over activities with¬ 
in the area of operations (AO) only In emer¬ 
gency situations, and may issue orders to the 
o pern tor only under the following circum¬ 
stances and conditions: 

(a) The emergency situation shall be such 
as to clearly threaten Immediate and serious 
damage to the environment, resources, or the 
health and safety of the public, and the OS 
official U not available to take the necessary 
Immediate action. 

(b) Order, in such emergency situation. 
Immediate cessation of activities responsible 
for tbo emergency situation, such orders to 
be followed by prompt notification to the 08 
who will take over Jurisdiction and order Im¬ 
mediate remedial action. 

4. As requested, furnish help during and 
after the emergency for clean-up operations, 
and also furnish expertise for any required 
rehabilitation. 

The agency responsible for recking curative 
action on Instances of noneompllance with 
the terms and conditions of the approved 
Annual Plan of Operations will take the nec¬ 
essary action when notified of the noncom¬ 
pliance by the other agency. 

E Maintenance op Field AcTTvrms iNtimr 
Tin Asia op OmtAnoNS 

OS will: 1. Submit to BLM for review and 
Joint approval an amendment to the Plan 
of Operation* prior to undertaking any new 


construction, reconstruction, or alteration 
of facilities, including roads, dams, reservoirs, 
etc., which will result in additional surface 
disturbance. 

2. Inspect operations to insure that the 
contractor Is in eomplianoe with and Is con¬ 
ducting operations In accordance with the 
stipulations and the approved Annual Plan 
of Operations. 

3. Report to the Bl-M l nr rations of stipula¬ 
tions and Incidents of noneompllance 

4. Take the appropriate administrative ac¬ 
tion upon receiving BLM reports of contrac¬ 
tor’s unauthorised activities outside the area 
of operations. 

fi. Furnish BLM with the name, address, 
and both the office and home numbers of iho 
08 official to contact in case of emergenr|«s 
or Incidents of noneompllance with the sur¬ 
face use and rehabilitation requirements of 
the approved Annual Plan of Operations. 

0 Seek all available help. Including BLM, 
on accidents which might result in damage 
to other resources. Seek BLM expertise In 
clean-up operations. 

?. Make periodic inspections to assure that 
the contractor Is properly maintaining the 
facilities. 

BLM will: 1. Respond timely to OS’s sub¬ 
mission after an amended Annual Plan of 
Operations has been forwarded for additional 
surface use within an AO by providing its 
proposed surface protection or rehabilita¬ 
tion requirements and Jointly approving the 
amended plan. 

X Where activities not included in an ap¬ 
proved Annual Plan of Operations constitute 
unauthorised activity on such lands by tbs 
contractor, these activities will be reported 
to 08 for the appropriate corrective action. 

3. When requested by the 08. assist in 
resolving noneompllance with terms and 
conditions or stipulations of any approved 
Annual Plan of Operations. 

4. Make periodic Inspections to assure 
that the contractor Is complying with the 
surface protection and rehabilitation require¬ 
ments of the approved Annual Plan of Opera¬ 
tions and will notify GS when It becomes 
aware of any operating condition warranting 
correction. Tbo BLM, on Its own initiative, 
may make recommendations to OS for the 
maintenance or rehabilitation of existing 
conditions adversely affecting the surface or 
other resources within AO. 

3 Notify 08 of all applications which 
involve other surface uses of the lands within 
the AO for OS recommendations prior to 
approval or disapproval of the application. 

F—Scar acs Us* Management Orrato* TUI 
Ajlta or Operation 

BLM will: 1. Resolve surface use conflicts 
to the satisfaction of all users if possible; 
falling this, BLM will take appropriate steps 
to eliminate the conflict with priority con¬ 
sideration given to the continued petroleum 
exploration and/or development and produc¬ 
tion (as specified in the Act). In that regard 
the comments and recommendation* of the 
08 will be requested. 

2. Work directly with all surface users in 
the area, including the can tractor, regard¬ 
ing maintenance of roads and other support 
facilities, preventing damage to the surface 
resource!*, and encouraging public health and 
safety awareness. 

3. Notify 06 of all applications involving 
lands outside the AO where surface use may 
cause conflicts. Approval or disapproval of 
applications will be based upon all considera¬ 
tions Including recommendations from the 
OS 

G8 will: 1. Contact BLM Immediately if It 
become* aware of any conflicts Involving sur¬ 
face use. 

2 Make recommendations to BLM if pro¬ 


duction (Os specified In the Act) facilities 
are being vandalised so protection measure.* 
such as limiting or restricting public access 
into the area, may be initiated. 

3. Make recommendations to both the con¬ 
tractor and BLM to improve public health 
and safety conditions and other conditions 
such as road maintenance in the general 
area 

4. Work with BLM to resolve any surface 
use conflicts which may arise. 

G—Abandonment or Deilliko and oa 

OrOTHTBSCAL OPEXATtON* 

08 will: 1. Notify BLM of cancellation or 
termination of any approved Annual Plan 
of Operations under which no activity has 
taken place. 

2. Send BLM a copy of all notices of Inten¬ 
tion to abandon wells. Including any special 
procedures, to be required. If the permit is 
to remain in effect, any proprietary data con¬ 
tained in a notice will be deleted. If that por¬ 
tion of the approved Annual Plan of Opera¬ 
tions covering surface rehabilitation doe* not 
contain information os to whether the well’s 
casing Is to be cut off below the ground 
surface or the abandonment marker is to 
bo waived, or both, the BLM will be orally 
contacted for It* recommendations. 

3. Approve the surface and subsurface 
plugging program to be followed by the 
contractor. 

4. As necessary, request the BIM work 
directly with the contractor. 

6. Approve the subsequent report of aban¬ 
donment only after a Joint Inspection by 
BLM atid OS confirms that surface rehabili¬ 
tation requirements of the approved Annual 
Plan of Operations have been completed 
satisfactorily. 

BLM will: 1. Upon request, advise OS If 
the well’s casing should he cut off below 
ground surface. 

2. Upon request, odvUc the 03 whether 
the required surface abandonment marker 
should be waived. 

3. When requested by OS. work directly 
with the contractor concerning surface 
rehabilitation. 

4. Notify 08 of any failure ou the part 
of the contractor to undertake surface re¬ 
habilitation measures which are required by 
the approved plan of operations. 

5. Notify OS of the contractors satisfac¬ 
tory completion erf surface rehabilitation 

H—Oknkbau 

OS will 1 Coordinate and communicate 
with the BLM concerning exploration. also 
development and production (as specified in 
tho Act) plans, and other Information re¬ 
quirement* prior to submission of pre¬ 
liminary plans and/or the Annual Plan of 
Operations. 

X To facilitate BLM ’a monitoring role and 
responsibilities, make arrangements with 
OS's contractor to provide (a) billeting for 
one person at each drilling and geophysical 
site, (b) two billets and one desk at Lonely 
Bane Camp, and <c) transportation on a need 
basis for scheduled and unscheduled trip* 
for field investigations, compliance checks, 
and other matters relating to BtJrf respon¬ 
sibilities 

BLM will: 1. Coordinate and communicate 
with the 08 prior to submission of the An¬ 
nual Plan of Operations to expedite BLM * 
Input concerning surface management, and 
environmental concerns and stipulation* 

2. Reimburse billeting and transportation 
expenses provided by OS's contractor. 

BLM and OS will: 1. Periodically hold Joint 
meetings with OS’s contractor and other in¬ 
volved Federal. State, and local agencies and 
the Arctic Slope Regional Corporation and 
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Affected village cor p oration* as appropriate, 
and other Native communities through the 
North Slope Borough to discuss problems, 
stipulations, working agreements, and other 
Items of common concern and interest. 

2- Meet on a bi-weekly basis at the ELM 
State Office or the OS ONPBA once to dis¬ 
cuss pant and future procedures under these 
Instructions and other matters of mutual 
concern and Interest. 

3. Offer suggestions for revision of these 
procedures to Uiclr Washington Office* for 
improving their workability and to reduce 
duplication of effort in conducting those 
cooperative and Joint efforts. 

Date December 10, 1076. 

Oconee L. Ttmcorr. 

Atsociate Director, 
Bureau of Land Management. 

Date December 16. 1276. 

W A Raouxbu. 

Associate Director, 
Geological Surrey. 

1 concur: 

Date January 18. 1877. 

Jack Hostovt, 
Assistant Secretary, 
Land and Water Resource*. 

Date January 18, 1877. 

William L. P»hk*. 

Assistant Secretary for 

Energy and Minerals . 

Ajtexmx I 

Cultural resource inventory report. The 
report should contain at a minimum the 
following: 

a. Identification of tho Federal Antiquities 
Permit under which the work waa performed. 

b. Description of data review and Acid 
Inventory methods used. Intensity of field 
inventories, the names of individuals em¬ 
ployed In the work, and the commencement 
and termination dates of field Inventory. 

c. Identification of the project, and the 
BLM serial case file number. If any, for 
which the report is being written. 

d. A general background discussion of cul¬ 
tural resources of the area. 

e. Identification and description of specific 
cultural resource sites and values found, and 
evaluation of their significance, and whether 
such sites might be eligible for placement in 
the National Register of Historic Places with 
specific citation to qualifying criteria under 
30 CFR 800.10. 

f. ate inventory records (BLM Form 6280-2 
or other acceptable form) completed for 
each cultural property Inventoried with ap¬ 
propriate maps Indicating the location of 
each site. 

g. Suitable maps that clearly define all 
areas surveyed and Intensity of survey In 
relation to identified cultural resources and 
the relationship of sites found to the project. 
Minimum acceptable base map should be 
with a scale of 1: 63.000 or other maps of suf¬ 
ficient detail. 

h. Catalog of all cultural resource objects 
collected and Indication of whers they are 
stored. 

L Identification of the probability of find¬ 
ing additional attes and their probable sig¬ 
nificance. 

j. identification of the probable direct and 
Indirect effects of the project upon known 
and unknown cultural resources. 

k. Professional recommendations to real¬ 
istically mitigate the direct and Indirect ad¬ 
verse effects upon cultural resources which 
will result from the project. 

JPR Doc.77-2183 Filed 1-24-77:8:45 amj 


Geological Survey 

NATIONAL PETROLEUM RESERVE IN 
ALASKA 

Memorandum of Understanding 

Csoss Rates r it ce- -For a document 
concerning the above entitled matter 
filed Jointly by the Bureau of Land Man¬ 
agement and the Geological Survey, see 
FR Doc. 77-2185 in the notices section 
of the Federal Register. 


LESSEES ANO OPERATORS OF FEDERAL 
ONSHORE OIL AND GAS LEASES 

Procedures for Reporting and Accounting 
for Royalties 

Notice is herby given that the Geolog¬ 
ical Survey has finalized Ha procedures 
and reporting forms for reporting and 
accounting for royalties and other com¬ 
pensation accruing to onshore Federal 
oil and gas leases. This notice also pre¬ 
scribes certain information which a les¬ 
see or operator must provide in support 
of reports and payments made to the 
Geological Survey. 

On March 1. 1876, the Geological Sur¬ 
vey published in the Federal Register 
(Vol. 41. No. 41. pp. 8802-88051 a notice 
which set forth its proposed require¬ 
ments for: (1) The submittal of Monthly 
Report<s> of Operations (Form 9-329>. 
Monthly Report (s) of Sales and Royalty 
(Form 9-36D. and Rental and Royalty 
Remittance Advice<s> (Form 9-614-A); 
<2) the submittal of related supporting 
documentary evidence and Applica¬ 
tion (s> for Establishment of Royalty 
(Form 9-1926): and <3> the procedures 
for remitting all payments to the Geolog¬ 
ical Survey. Said Notice solicited the 
submittal of written comments from in¬ 
terested parties by March 25. 1976. On 
March 24, 1976. the Geological Survey 
published In the Federal Register (Vol. 
41 41. No. 58. p. 12235) a notice extend¬ 
ing the period for written comments to 
May 1. 1976. 

Written and cral comments received 
by the Geological Survey have been care¬ 
fully considered in the preparation of 
this final Notice, whether received before 
or after May 1. 1976. Comments were 
received from 13 oil and gas companies 
and 1 oil and gas association. Even 
though the industry responses received 
represent only a small percentage of 
companies and Individuals operating 
Federal oil and gas leases, those received 
were very comprehensive. Certain of the 
comments were adopted or essentially 
satisfied, and the Geological Survey has 
made other changes on Us own motion. 

Many of the comments received con¬ 
cerning the proposed Notice published on 
March 1, 1976, indicate that certain 
terms used therein engendered some con¬ 
fusion as to the Intent and effect of 
various provisions of the proposed NTL- 
1. Therefore, the following general ex¬ 
planatory comments are provided in an 
attempt to alleviate some of the more 
repetitive items of concern. However, in 
the event of a conflict between these 


general comments and the specific lan¬ 
guage of NTL-1, the provisions of NTL-1 
will prevail. 

The terms “lessee” and “operator” arc 
often used almost interchangeably in this 
and other NoUces to Leasees and Oper¬ 
ators (NTL's). Although the Geological 
Survey considers a lessee as ultimately 
responsible for the proper performance 
of all obligations established by the lease, 
NTL-1 recognizes that a lessee may be 
an operator, a nonoperating working in¬ 
terest owner, or the owner of record title 
with all operating rights vested in other 
parties. Thus. NTL-1 should not be in¬ 
ferred as requiring a lessee to submit 
reports and payments to the Supervisor 
except when a lessee is also an operator 
or a nonoperating working Interest owner 
who separately disposes of Us proportion¬ 
ate share of jointly owned production or 
merely elects to make separate payments 
for said proportionate share. 

The requirements of NTL-1 should not 
be construed as requiring all rental pay¬ 
ments due under Federal oil and gas 
leases to be made to the Geological Sur¬ 
vey. However, advance rental payments 
for those old form leases which are In a 
producing status, as well as rentals for 
non producing leases which are commit¬ 
ted to producing units, are to be made 
to the Geological Survey. Thus, where 
rentals are now paid directly to another 
agency, that practice should be continued 
unless notification is subsequently' re¬ 
ceived that the lease account has been 
transferred to the Jurisdiction of the 
Geological Survey. 

The provisions of NTL-1 apply only 
to onshore Federal oil and gas leases, 
certain private and State lands subject 
to cooperative agreements to the extent, 
and only to the extent, provided in such 
formal agreements and, on rare occa¬ 
sion, to unleased Federal land subject to 
a formal agreement. The provisions of 
NTL-1 do not apply to any Indian lands 
or leases, nor to Outer Continental 8holf 
lands or leases, nor to any Federal leases 
for minerals other than oil and gas. 
However, notice is hereby given of the 
Geological Survey’s Intent to publish 
shortly a final NTL-1A which will set 
forth the procedures for reporting and 
accounting for royalties on Indian oil 
and gas leases, except those on the Osage 
Indian Reservation. NTL-1A will be 
identical in all respects to NTL-1. except 
to recognize certain baMc differences be¬ 
tween Federal and Indian leases as re¬ 
lated to payments, remittance advices, 
overpayments, royalties on gas produc¬ 
tion. and reimbursement of taxes paid 
by a lessee or operator. 

AH forms described in NTL-1 are to be 
filed with the appropriate Supervisor's 
office, regardless of past instructions 
that required a copy of certain forms to 
be filed with District offices. Moreover, 
all other directives concerning the sub¬ 
ject matter addressed by NTL-1 are su¬ 
perseded and cancelled by tills final 
NTL-1 to the extent that they conflict 
therewith. In other words, where a con¬ 
flict exists, the provisions of the final 
NTL-1 will prevail. 
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The principal changes in this final 
NTL-1 from that proposed on March I* 
1976, are: 

Package reporting. The Anal NTL-1 
does not require all reports, documen¬ 
tary evidence, payments, and remittance 
advices to be filed as a package. How¬ 
ever, the Notice does require that the 
Monthly Report of Sales and Royalty 
(Form 9-361), with its supporting doc¬ 
umentary evidence, be submitted as a 
package beginning with the report for 
the production month of April 1977. Pay¬ 
ments and related Rental and Royalty 
Remittance Advices (Form 9-614-A) are 
to be submitted together as a package 
beginning with the payments made for 
the production month of October 1977. 
The Monthly Report of Operations 
(Form 9-329» need not accompany 
either package. 

Due date /or submittal of continuing 
monthly reports. The due date for sub¬ 
mittal of the Monthly Reports of Sales 
and Royalty (Form 9-361) and Opera¬ 
tions (Form 9-329) has been changed to 
the 10th day of the second month fol¬ 
lowing the production month. No change 
was made concerning the submittal of 
royalty payments which will continue to 
be due on the last day of the month next 
following the production month. 

Effective dates for mandatory use of 
revised forms. The effective date for 
mandatory use of revised Forms 9-329. 
9-361, and 9-614-A Is established as 
those submitted for the production 
month of October 1977. 

Time for filing other data. The time 
for filing Division Orders and Sales 
Agreements/Contracts was extended 
from 30 to 60 days following the date of 
first sales. Further clarification has also 
been provided In relation to the time 
frame in which Applications for Estab¬ 
lishment of Royalty Values ‘Form 9- 
1926) are to be filed. 

Division orders. The language con¬ 
cerning Division Orders in the proposed 
Notice of March 1, 1976, unequivocally 
required the filing of Division Orders for 
all leases. Such language has been re¬ 
vised to require the filing of Division 
Orders only In those instances where 
used. 

Other notices to lessees and operators. 
All references or citations related to 
other NTL's have been eliminated in the 
final NTL-1. 

Rental and royalty remittance advice 
{Form 9-614-A). Operators are encour¬ 
aged to flic separate remittance advices 
and payments for those rental payments 
made to the Geological 8urvey tn order 
to assure proper and timely credit to the 
appropriate lease account. 

Application for cstablishynctit of royal¬ 
ty value <Form 9-1926), Provision was 
made to permit an operator to file one 
Form 9-1926 for multiple leases so long 
os the pricing elements applicable to 
the leases arc identical. The Supervisor 
will advise the applicant by return letter 
concerning the value(s> established for 
royalty computation purposes rather 
than countersigning the application 
fonn. After the Initial filing of Form 9- 
1926 for any given lease, it will be nec¬ 


essary to flic a new or revised Form 9- 
1926 for that lease only for major 
changes such a s price deregulation, a 
change In purchaser, or subsequent opin- 
Ions, or rulings which 
prices e.g.. a revision of FPC s Opinion 
770 It will not be necessary to flic ft new 
or revised Form 9-1926 tor every Price 
fluctuation such as those due to differ¬ 
ences in measured API gravity during 
separate runs or changes In the ealeu- 
jated Btu content of gas as a result of a 

subsequent sampling. 

Standard conditions applicable to vol¬ 
ume measurement. Inasmuch as most of 
industry and many governmental agen¬ 
cies have adopted 14.73 psia ns the pres¬ 
sure base for measuring gas. the Geo¬ 
logical Survey is hereby changing from 
Us previous standard pressure ***«€ of 
15.025 psia to 14.73 psia. Because of this 
change, standard conditions pertaining 
to gas measurement are cited in each 
applicable section of NTL-1- Since no 
change was made In the standard con¬ 
ditions pertaining to the measurement 
of crude oil or other liquid hydrocar¬ 
bons, the present standards have not 
been repeated In the Notice. 

The Geological Survey Is fully aware 
and appreciates the magnitude of the 
effort required by Industry in changing 
over to the procedures outlined In NTL- 
1 However, except for the additional 
requirement that Applications for Es¬ 
tablishment of Royalty Values be sub¬ 
mitted, the only basic changes from pre¬ 
vious procedures are in the format of 
the monthly reporting forms, the man¬ 
ner of recording data on such forms, 
and the requirements for certain pack- 
age submittals. It is believed that once 
(1> the Applications for Establishment 
of Royalty Values have been submitted 
and processed and <2> practical experl- 
encc has been gained in the use of the 
revised reporting formats that the new 
procedures will result In substantial ben- 
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Inquiries regarding the general require¬ 
ments of vhU Notice may be directed to any 
Supervisor. However, specific question* con¬ 
cerning a particular reporting problem 
should be directed to the appropriate Super¬ 
visor having jurisdiction over the area In 


Because of the significant changes in 
data format and the procedures for pre¬ 
paring and filing the forms, it is not 
feasible to Implement all provisions of 
NTL-1 on or Immediately following Its 
effective date. Therefore, provisions have 
been included in NTL-1 to plrnse In over 
a 9-month period the various require¬ 
ments of the new procedures and the use 
of the revised reporting forms. During 
this phase-in period, lessees and opera¬ 
tors will be furnished a supply of the 
new reporting forms and will be instruct¬ 
ed in their proper use Also, the sys¬ 
tem, as established by NTL-1. will con¬ 
tinue to be studied with the Intent that 
modifications will be made In the re¬ 
quirements of NTL-1. as warranted. The 
first such formal review will occur in 
December of 1977. and all concerned 
parties are invited and encouraged, prior 
to that time, to provide constructive 
comments concerning their practical ex¬ 
perience with NTL-1 and the associated 
reporting forms prior to that time. 

The Uj8. Geological Survey has deter¬ 
mined that this documents docs not con¬ 
tain a major proposal requiring prepara¬ 
tion of an Inflation Impact Statement 
under Executive Order 11821 and OMB 
Circular A-107. 

W. A. Radlinski. 

Acting Director . 

Norms to Lesbos and Ottmatorb or Pom al 

On8 hoax On. and Oab Leasts (NTtr-ll 

PAorrturxrs rem Rxroxnwo two Accovwttuc 
fob RoYAi,rnai 

i. onmuL 

Pursuant to the regulation* contained in 
Title 30 CFR Porta 22! and 223 and the re¬ 
quirements of this Notice, operators of on¬ 
shore Federal oU and gos lco-cn are required 
to timely file with the Area Oil and Oaa 
Supervisor (Supervisor) tbo below defined 
sales agreements, operations reports, pro¬ 
duction and sales reports, supporting docu¬ 
mentary evidence, remittance advices and 
royalty payments, and the other Hem* re¬ 
quired herein. 


Ihi* date 


2 W it hjtt on ii i <1 low It* tlw» dale of 1st asWa 

i W ithln an d liiUu«ltt| the iflidlr* date of the omt/ad 
or the date of 1st sal**. whichever occmn i»t Any 
Amendment tn an mistime contract muu U* ttUd 
within 0M d following the rffitrtiv* dAtr of tlm 
sCnsodment. 

J I>U» monthly with the 1st import MilmiiKnl for tho 
month ID whlrh the Initial well on, or 6vr th* P-ni (it 
of, A fotw* U ruinnwtionl. 

I l>w monthly with tbo Ut report wihvntttod for tho 
month in whfeh lI k Irt well was rwnjJrtM lor 
iwodnrtvnn nn or for lb* t-nrllt of. a Ihm*. *vru if no 
nfe« wrtr mad*. 

} Kvidrnr* to confirm tb«* monthly solo of ell Wwm 
I wodtwiB must ha submitted monthly iwfinning w ah 
the month of 1st ml**. 

1 llrgimting with the (rodurthwi month of OototMW I1C7, 
I copy of the rrmittAiMX’ whirr, form 0-414-A, nntH 
orontiitNtny All psYmmits witimittcd to l hr *u|#-fYiw*r. 

I W ithln <1 nmittht after tho rflnrtlv* del* tvrraof for oil 
ksrM tn a prodnrtftg rtntus at that time or within 
end following {twdatooMit min, It idtrr June WTTi 


which the involved lease, unit area, or corn- 
muni tired tract Is situated. 

This Notice shall remain In effect until 
modified or revoked. However, it will be sub¬ 
ject to periodic review, the first of which 
will be completed not later than January 1, 
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1078. Should any of the requirements prove 
to be inadequate. Impractical, or unneces¬ 
sary foe the proper conduct of the Geological 
Survey's aadgned responsibilities In this 
regard, the Notice will thereafter be revised 
accordingly* 

IT- DIVISION OtSIM. SALT* AOKKIMmil. AND 
SAU3* CONTRACTS 

A. Dhbion orrferj. Where a division order 
Is the meami by which a sale U consummated 
of any product produced from, or for the 
benefit of. a Federal lease, each ruch division 
order, properly Identified by Federal lease or 
ooutract number, must be furnished In 
duplicate to the Supervisor within sixty (00) 
days following the date of initial sales. A copy 
approved by the Supervisor will be returned 
to the operator. Division orders are approved 
aa a proper means of distributing lease pro¬ 
ceed*. and such approval Is subject to the 
condition that nothing contained therein 
will be construed as affecting the relationship 
between the lessee <operator) and the Secre¬ 
tary of the Interior. Division orders sub¬ 
mitted to the Supervisor need not be signed 
by working Interest owners or other royalty 
owners under the le.ve or contract, since the 
Supervisor's approval is Intended only to 
verify to the party making payment that the 
Federal Government's royalty Interest la cor¬ 
rectly stated and to authorise transportation 
companies and purchasers to receive products 
from the loaded lands 

The due date for royalty payments will be 
enforced even though a division order Is In¬ 
complete and purchasers should be advised 
that nothing contained In a division order 
may In any way alter the royalty rate speci¬ 
fied In a lease. Federal royalties must bo re¬ 
leased even though other monies are being 
held in suspense by a purchaser due to an 
Incomplete division order or other Irregulari¬ 
ties. Howover. If a purchaser falls to timely 
release Federal royalties, the operator shall 
bo held responsible for making such pay¬ 
ments by the due date. 

B. Salt* agrer mentM/c on tracts. A copy of 
each agreement or contract for the disposal 
of leasehold products must be furnished to 
the Supervisor within rlxty (00) days follow¬ 
ing the effective date of first sales. Any 
amendment to the contract must also be for¬ 
warded to the Bimer^toor within slaty (00) 
days following the effective date of the 
amendment. An** applicable rulings by the 
Federal Power Commission or the Federal 
Energy Administration which are Incorpo¬ 
rated In. or which affect the prices shown In 
a contract or amendment, must be cited. AU 
agreements, contracts, supplemental amend¬ 
ments* and citations must Identify, by Fed¬ 
eral lease ft) or contract number!*). the Fed¬ 
eral lease Is) affected nr be accompanied by 
a transmittal letter which provides such In¬ 
formation. If a contract, agreement, supple¬ 
mental amendment, or citation does* not 
apply to all production, wells, or rones on a 
given lease, that production and wells or 
rotic* to which It does apply must be speci¬ 
fied. 

Operators are advtsci that the price which 
the seller agrees to accept and the price 
which the buyer agrees to pay in any con¬ 
tract or other arrangement made for the sale 
or disposal of products from the leased lands 
shall not be construed as establishing a value 
that Is binding on the Supervisor for royalty 
computation purpose* 

in. a AS AND ASSOCIATED T IQVTDS PRODUCTION, 
BALKS, AND ROVAI.TY KEqUISKMEKTA 

The value of all produced gas and associ¬ 
ated liquid hydrocarbons will be established 
by the Supervisor. Such value will be based 
on the Supervisor's estimated reasonable 
value of both the natural gas and Us en¬ 


trained liquid hydrocarbons with due consid¬ 
eration being given to the highest prior paid 
for a part or for a majority of like quality 
production In the same field or area, to the 
prlce(s) received by the operator, to the Btu 
content of the gas. and to other relevant 
matters. Under no circumstances will the 
royalty value be computed on less than the 
gma» proceeds accruing to the operator from 
the sale of such leasehold production. Gross 
proceeds include, but are not limited to. tax 
reimbursements and payments to the opera¬ 
tor for gathering, measuring, oompreaelng. 
dehydrating, or performing other services 
necessary to market the production. Likewise, 
no deduction will be allowed for the cost 
which an operator occurs by reason of plac¬ 
ing the gas In a marketable condition as an 
operator Is obligated to do eo at no «wt to 
the lessor 

The weighted average Btu content of all 
gas produced from, or for the benefit of. each 
Federal lease or contract must be shown on 
the Monthly Report of Operations I Farm 
o 32'1) The Btu eontent of the gas should 
also be *hown monthly on the purchaser's 
statement I Includes gas settlement and gaso¬ 
line plant statement*). 

The Supervisor may sdHist royalty value to 
refle-t the Btu content of the gas regardless 
of whether the gas ts sold on thAt boats The 
Supervisor may also redetermine the value of 
the gas for royalty purposes at any subse¬ 
quent datr* should such action be required 
to reflect the reasonable value of the gas and 
Us entrained liquid hydrocarbons. 

Should the Supervisor elect to compute 
product value senarately on the residue gas 
and the individual byproducts extracted 
therefrom, the monthly Form 0-381 must 
show the 100 percent volumes and values of 
the residue gas and the llqcefllnble hydro¬ 
carbons recovered, sold. lost, or utilized. Non- 
hydrocarbon byproducts such os sulfur a^d 
carbon dioxide which are extracted for sale 
must also be reported in tbe some manner 
on the monthly Form 0-381. When required 
by the Supervisor. an annual report must 
be submitted showing in detail total plant 
operating coats, gas processed, and the re¬ 
sultant volumes of residue gas and byprod¬ 
ucts. 

Th© Supervisor may require an operator 
to submit additional supporting information 
to «.how (1) the value of gas at the wellhead 
adjusted for It* Btu content; (3) the gross 
proceeds accruing to the operator: or (3J the 
value of the separate commodities at the 
tailgate of a field facility and/or gasoline 
plant. 

If an operator Is receiving or l* entitled to 
receive an escalated gas price under the pro¬ 
visions of an Interstate gas sales contract 
prior to the approval of said price by the 
Federal Power Commission, royalty will be 
calculated on not less than such escalated 
price. If said price Is subsequently disallowed 
or reduced by the Federal Power Commis¬ 
sion. a refund or credit against future royalty 
accruals will be permitted and may be ar¬ 
ranged by application to the Supervisor. 

Payments made by a gas purchaser pursu¬ 
ant to a contractual ~take-or-pay" clause 
are subject to royalty under the terms of the 
lease agreement The receipt of such monies 
by the operator and the subsequent recov¬ 
ery of "take-or-pay" gas by the purchaser 
must be reported and properly Identified as 
such on Form 0-361. Any problems related 
to computation of such royalties should be 
referred to the Supervisor. 

XV. CaUDK OIL AND COSMXMTS PSOOOCTION. 

SALKS. AND ROYALTY SKQU1XKMENTS 

Royalty Is due on the value of all crude oil 
or condensate produced from, or Tor the 
benefit of. onshore Federal oil and gas leases. 


The Supervisor shall establish a value for 
royalty purposes on crude oil and condensate 
production for which royalty la due The 
royalty value so established will be b*«©d on 
ilia estimated value of the crude oil or con¬ 
densate with due consideration given to the 
highest price paid for a part or for a ma¬ 
jority of production of like quality in the 
same field or area, to the price received by 
the operator, to posted prices, and to other 
relevant matters Under no circumstances 
will the royalty value be computed on lees 
than the gross proceeds accruing to the op¬ 
erator from the sale of leasehold production 
or on less than the highest price legally ob¬ 
tainable for production from the loose, unit 
participating area, or communltlred tract. 
Deduction of transportation chat-yes will not 
be allowed unless Justified in writing and 
approved by the Supervisor. Generally, the 
deduction of transportstlon charges will not 
be allowed for a field or area In which 
there is a willing purchaser who would ab¬ 
sorb such costs, and provided that the nuni- 
latlons of the Federal Energy Administration 
do not prohibit the operator from selling to 
sold purchaser. 

v. application rot nrrAM.tnitMKNT or boyaltt 

VALUES 

A properly comnlctod Application for the 
Establishment of ftovaltT Values on Form 
0-1028 must be submitted to the Supervisor 
by August 1. 1077, for those lea«es In a pro¬ 
ducing status as of June 1. 1077. Separate 
applications must be filed by ea-h open tor 
and working Interest owner who Is respon¬ 
sible for the payment of royalty or other 
compensation. An operator may file a sin-le 
application for Its leases In the same field 
or ares If they are nublect to Identical mar¬ 
keting arrangements However, where upper 
and lower tier oil or different vintages of 
gas are involved, the application must be 
supplemented with appropriate Information 
Identifying the production sub tart to each 
tier or vintage For those kvr« which achieve 
production after June 1. 1977. the applica¬ 
tion must be submitted within sixty (80) 
days following the date of first sales. Failure 
to file an accurate and complete application 
within the time allowed will result In the 
Supervisor establish lnp a royalty value equal 
to th© highest price paid for like quality pro¬ 
duction in the field or area assessing liqui¬ 
dated damages, or taking other appropriate 
action to bring about compliance. 

In the interim period between the filing of 
an application and final action by the Super¬ 
visor. operators may submit payments based 
on the price(s) paid by their purchasers. 
Th© Supervisor will advbw the operator by 
letter of the value(s) which have been estab¬ 
lished for royalty purposes and the effective 
date thereof The difference. If any. between 
the approved value!*) and the value(s) upon 
which payments have been ra^de shall be 
recon'-lied by the operator within sixty i80) 
days thereafter This Includes the submittal 
of amended reports and addltlonM payments, 
as necessary. Any subsequent adjustments or 
amendments In the sales arrangements set 
forth In an Application for Establishment 
of Royalty Values must be reported promptly 
to th# Supervisor. 

n. MONTHLY «U*OBTIN<» AND PAYMENT 
R roc IS KMX NTS 

General. The production and sale or other 
disposition of all oil. condensate, gas. asso¬ 
ciated liquid hydrocarbons, and other by¬ 
product* produced from, or for the benefit 
of. onshore Federal leasee, and for which the 
Supervisor requires a separate accounting, 
must be reported Individually on a monthly 
basis to the Supervisor, unless waived by the 
Supervisor as hereinafter provided. 
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Where mi operator u> reipowibl* for 

the sale or dtoposlUon of all production, said 
operator will he held responsible for the 
umely submittal of operation* report*. aalea 
and royalty reports, remittance advices, and 
payment* as well as for the submittal of 
purcbascr(a) and gasoline plant statements 
and other supporting documentary evidence 
to substantiate the reported volume (e) and 
unit price (a) or value (a) of all production 
from the lease, unit participation area, or 
communltized tract. 

In those instances where there are mul¬ 
tiple operators under a single lease, each 
operator will bo individually responsible for 
the timely submittal of the foregoing re¬ 
ports, documentary evidence* remittance ad¬ 
vices, and payments for that portlou of the 
lease which they-operate. 

In those joint venture project* (whether 
conducted on a lease basis or under the 
terms of an approved common! liratlon or 
unitization agreement) wharo the operator 
sells or otherwise disposes of all production, 
but each working Interest owner elects to 
make separate payments, the operator la re¬ 
sponsible for the timely submittal of all re¬ 
ports and supporting documentary evidence 
which reflect the disposition of the total pro¬ 
duction and the value (a) or unit price to) 
established by the Supervisor for such pro¬ 
duction. Each working interest owner, In¬ 
cluding the operator, will be held account¬ 
able for the timely submittal of remittance 
advices aud payments for their propor¬ 
tionate share in the total production. How¬ 
ever. In those situations where the operator 
and Individual working Interest owners In a 
joint venture project conducted on a lease 
basts elect to separately sell or dispose of 
their proportionate share In that production, 
the operator must timely submit the opera¬ 
tions reports for the lease. Each working in¬ 
terest owner, Including the operator, will be 
held responsible for the timely submittal of 
sale* and royalty reports, supporting docu¬ 
mentary evidence, remittance advice*, and 
payments which reflect the disposition of 
their share In the total production from the 
lease, and the volue(s) or unit price (a) 
established by the Supervisor for their pro¬ 
portionate share in such production. Where 
each working Interest owner In a Joint ven¬ 
ture project conducted pursuant to a ©om- 
munlttxatUm or unitization agreement elec to 
to separately sell or dispose of Ita propor¬ 
tionate share In that production, the report¬ 
ing requirement* for each such party are. 
with one exception, the same a* that speci¬ 
fied above in regard to Individual reporting 
for Joint venture project* conducted on a 
lease basis. That exception is that the In¬ 
dividual Monthly Reports of Bale* and 
Royalty (Form 9 391) must reflect the dis¬ 
position of the total production from the 
comm unitized tract or unit participating 
area. 

Beginning with the production month of 
April 1077. operators and working interest 
owners, as applicable, will be required to 
me for each lease, unit participating area, 
or communltizcd tract, for which they have 
reporting responsibilities, a package sub¬ 
mittal which includes the Monthly Report of 
Soles and Royalty (Form 9-361). ffUr- 
choaer(s) and gasoline plant statement* and 
other supporting documentary evidence The 
Initial package report must be received by 
the Supervisor no later than June 10. 1977. 
Unless otherwise authorized in writing by 
the Supervisor, all subsequent package sub¬ 
mittal* must be received in the office of the 
Supervisor by the 10th day of the second 
month next following the production month. 
However. If eaid 10th day of the month falls 
on a nonwork day. the submittal shall be 
due not later than the lost official working 
day prior thereto 


Beginning with the production month of 
April 1977, the Monthly Report of Opera¬ 
tion* (Form 9-339) must also be received by 
the 10th day of the second month next fol¬ 
lowing the production month unless other¬ 
wise modified a* specified above but need not 
accompany the Form 9-361 and Its 
attachment*. 

Beginning with the production month of 
April 1977. all royalty payment* must be re¬ 
ceived without exception in the office of the 
Supervisor by the last doy of the month next 
following the production month or the next 
official working day thereafter If bald lost 
day occurs on a nonwork day. Beginning 
with the production mouth of October 1977, 
all payment, including Uuwa for royalty 
must be accompanied by a remittance 
advice. 

All reports, supporting documentary evi¬ 
dence. and payment* must be identified by 
the appropriate Federal lease, unit, or 
comm unitization agreement contract Hum¬ 
berts) . and each report must be signed by 
an authorized person 

Beginning with the manually prepared 
data submitted for the production month of 
October 1977. the uae of Form* 9-329. 9-361. 
and 9-614-A, as revised effective February 
1076. will be mandatory. 

Operators who currently furnish magnetic 
tape or key-punched card data to the 
specifications of the Conservation Division 
for direct Input of charge and/or payment 
data Into the Divisions automated data 
processing system will be permitted to con¬ 
tinue thmt practice; provided, however, that 
beginning with the production month of 
April 1977. all reports, including printouts 
of automated Input, supporting documen¬ 
tary evidence, remittance advices, and ap¬ 
plicable payment* must be submitted to the 
Supervisor In accordance with the schedule 
set out above. 

Beginning with the production month of 
October 1977, operators having computer 
capability will be permitted to submit 
printout* In lieu of the revised Forms 9 329, 
9-361. and 9-614-A provided that such print¬ 
outs are identical In all respects to said 
forms. 

The following la a detailed explanation 
of the required monthly items which are 
to be submitted. 

A. Monthly report of operation (Form 9- 
329). A report covering the operations con¬ 
ducted on each well on a lease, unit area, 
unit participating area, or communltizcd 
tract must be filed by the operator each 
month lu duplicate on Form 9-329 or an 
acceptable computer printout ss above de¬ 
fined. This report must be furnished monthly 
beginning with the month In which the 
first well Is commenced. Ail wells must be 
shown on the report until approved by the 
Geological Survey as plugged and abandoned. 

Shut-in. temporarily abandoned, and 
other inoperative wells must be reported 
each month even though there may be no 
operations or production A separate monthly 
report la required for each lease, unit area, 
unit participating area, or communltized 
tract. The report must be fully completed 
and provide a detailed breakdown of aU 
production by well and the disposition of 
all production from the lease, unit partici¬ 
pating area, or communltized tract. 

Oas volumes shall be reported In MCF 
(1,000 cubic feet) at a pressure and tem¬ 
perature base of 14 73 palm and 60’F., 
unless otherwise directed in writing by the 
Supervisor 

Annual report* may be submitted for shut- 
in leases provided that prior approval Is ob¬ 
tained from the Supervisor. When approved, 
annual reports must be filed on a tease- 
year basis and received by the Supervisor 


no later than 30 days following the end of 
the lease year. However, monthly report* 
must be commenced immediately whenever 
operations and/or production are resumed. 

B. Monthly report of salts and royalty 
(Form 9-361). A report on Form 9-661. or 
an acceptable computer printout a* above 
defined, must be filed monthly. In accord¬ 
ance with the instructions set forth tinder 
the general requirements of this Section 
VI., by each responsible party beginning with 
the month In which the first wen Is com¬ 
pleted. The Initial report must also include 
those volumes of oil and gas produced dur¬ 
ing tosttng and completion operations which 
are subject to royalty or compensation. 

These separate reports must reflect, by 
Individual product, the disposition of the 
total production from the lease, unit par¬ 
ticipating area, or comm unitized tract which 
Is subject to royalty or compensation and 
the value (a) or unit prlce(s) established by 
the Supervisor for each reporting party's 
proportionate share In such production. 

Gas volumes shall be reported In MCF 
(1,000 cubic feet) at a pressure and tem¬ 
perature base of 14.73 paia and 60 *F. 
unless otherwise directed In writing by the 
Supervisor. 

Each report shall include only the dispo¬ 
sition of products for the month being re¬ 
ported. Annual report* on * lease-year basis 
may be submitted for shut-in leases if prior 
approval to obtained from the Supervisor, 
provided that the report I* received within 
thirty (30) day* after the end of the leaee 
year. 

Lease* whose royalty is based on a sliding 
or step scale rate are affected by the total 
production, well count, gravity, or number 
of day* tn the month, depending on the 
terms of the lease; accordingly, these Item* 
are essential tor eomputlng royalties and 
must be properly reported each month. Title 
30 CPR 221 sets forth the criteria for deter¬ 
mining monthly the appropriate well count 
Other Information related to computing roy¬ 
alties for these leases may be obtained from 
the Supervisor. 

The Supervisor will consider proposals for 
the submittal of magnetic tap* or key¬ 
punched card data tn lieu of Form 9-361. and 
may be contacted for more Information rc- 
ragdlng the Division's requirement* for this 
type of reporting. 

C. Purchaser's statements, run tickets, 
tank tables, and pas plant statements. AU 
sales of crude oil. condensate, gas. associated 
liquid hydrocarbon*, and other byproduct* 
produced from, or for the benefit of. Federal 
oil and gas leases, and for which the Super¬ 
visor requires a separate accounting, should 
be confirmed by copie* of appropriate pur¬ 
chaser. settlement, or gasoline plant state- 
menta properly identified by Federal lean* or 
contract number. In situations where pur¬ 
chaser. settlement, or gasoline plant. »(air¬ 
men to are not available or it la determined 
that such statement* are insufficient to con¬ 
firm reported rolume(a) and value(s). the 
Supervisor may require that additional docu¬ 
mentation be furnished. When required, run 
tickets, related tank tables, meter proving re¬ 
port*. pipeline run statement* Issued by com¬ 
mon carrier pipelines, gas meter chart*, check 
counterfoils, or other document* that confirm 
the operator's or working Interest owner's 
reported volumes and receipt* must be sub¬ 
mitted. 

Where purchober, settlement, pipeline run. 
or gasoline plant statement* ore submitted, 
the operator generally will not be requested 
to also submit run ticket* and related tank 
tables, ga* meter charts, or check counter¬ 
foils covering shipment* shown on such state- 
menta. provided that (1) such document* 
properly identified by Federal lease or eon- 
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tract number, must be submitted promptly 
when requested by tho Supervisor and (2) all 
such documents arc retained by the operator 
for a period of not leoa than six yearn. Tank 
tables shall be retained during the life of th4 
tank and for *U years thereafter. 

D. Payments. The Oeoloplcal Surrey la re¬ 
sponsible for maintaining the lease account* 
of all producing Fedcrai leases, all Poderal 
leased which are subject to compensatory 
royalty assessments or underground storage 
agreements. Remittances under such lease* 
for rental, when applicable, or for production 
royalty, compensatory royalty, minimum 
royalty, royalty or compensation for ioet oil 
or gas. or foes pursuant to a storage agree¬ 
ment mint be made payable to the U. 8. 
Geological Survey. 

Advance rental payment* must be received 
In the office of the Supervisor on or before 
the anniversary date of the lease for those 
leases whose accounts ore maintained by the 
Geological Survey and which are subject In 
whole, or in part, to the payment of rental. 
The due date la critical on many leases which 
do not Include a well capable of production 
In paying quantities, as all leases requiring 
the payment of advance rental which are 
subject to Ptib. L 566 will expire by their 
own terms if the rental payment is not timely 
received. 

All such separate payments which are made 
to the Geological Survey must be accom¬ 
panied by a Rental and Royalty Remittance 
Advice i Form 0-614-A) that Identified each 
Federal lease or contract number and, a* ap¬ 
plicable. the product, month of sale, and the 
amount attributable to each lease or oontract. 
Operators are encouraged to file a separate 
payment and remittance advice when sub¬ 
mitting advance rentals to ostmro proper and 
timely credit to the lease account. 

The Supervisor will consider proposals for 
the submittal of magnetic tape or key¬ 
punched card data In lieu of a Rental and 
Royalty Remittance Advice. Form 9-614-A 
and may be contacted for more information 
regarding the Division's requirements for this 
type of reporting. 

vn. LOAD Oil 

Any oil or other liquid hydrocarbons pro¬ 
duced from, or for the benefit of, a Federal 
lesse. and which to used for the treatment of 
a well on or off that lease, is defined as load 
oil. Royalty Is due on all such transfers 
whether the oil Is used on the lease or other¬ 
wise, and must be accounted for on tbe 
monthly reports. Forms 0-329 and 9-361. as 
though a sale had occurred. 

The value of any such load oil must be 
equal to the highest net price paid for any 
regular crude oil or other liquid hydrocarbon 
run of comparable gravity made from the 
lease, unit participating area, or communl* 
tlxed tract during the month of the transfer 
or the actual price received by tho operator, 
whichever to greater. 

Where royalty Is paid at the time of trans¬ 
fer. a volume of crude oil or other liquid hy¬ 
drocarbon equal to tho volume of the load 
oil used in the treatment may be recovered 
and disposed of royalty-free, provided that 
such recovery Is credited against the first 
production from the treated well after treat¬ 
ment If an operator falls to request a credit 
against production Immediately after treat¬ 
ment. no such royalty-free recovery will be 
allowed unless the operator presents evi¬ 
dence. acceptable to the Supervisor, that 
such delay to Justified. The value of load oil 
recovered shall not exceed the average 
weighted price of all oil or other liquid hy¬ 
drocarbons sold from the leone, unit partici¬ 
pating area, or communltlzed tract during 
tho month of recovery. 

No credit on royalty will be allowed the 
operator for recovered load oil unless com¬ 


plete documentation Is attached to the 
Monthly Report of Sole* and Royalty (Form 
9-361) to substantiate tho use and recovery 
nf such load oil. This documentation must 
Include the following information: 

A. For transfers between Federal leases: 

Tho Federal lease number from which tho 

oil was produced. 

The Federal lease number to which the oil 
was transferred. 

The number and location of the welt 
which was treated. 

The volume of oil used In the treatment. 

Acceptable evidence to substantiate the 
recovery of load oil for which a credit Is 
sought. 

B. For transfers to a Federal lease from a 
non-Federal source: 

The source from which the oil wo* ob¬ 
tained. 

The name and address of the seller. 

Date of purchase, 
was transferred 

Transporter. 

The Federal lease number to which the oil 

The number and location of the well 
which eras treated. 

The volume of oil used In the treatment. 

Acceptable evidence to substantiate the 
recovery of load oil for which a credit to 
sought. 

C. Transfers of load oil from a Federal 
lease to a non-Federal lease are to be re¬ 
ported as a sale, and no subsequent credit 
will be allowed. 

If the required Information under Item A 
or B hereof Is contained in an affidavit pre¬ 
pared for submittal to the purchaser or to 
another Federal or State agency, a copy of 
said affidavit will normally meet the docu¬ 
mentation requirement* of the Ocologtcal 
Survey. 

vxn. overpayment* 

An overpayment on a Federal lease can be 
recovered either by requesting a refund from 
the Supervisor or, with the prior approval of 
the Supervisor, by withholding an amount 
equal to the overpayment from subsequent 
royalties accruing to the lease on which the 
overpayment was made. 

rx lziasc account adjustment 

An error on a Monthly Report of Sales and 
Royalty (Form 9-361) and/or a Rental and 
Royalty Remittance Advice <Fonn 9-614-A) 
requires special attention because of tbe 
effect that an adjustment, if not accounted 
few properly, may have on the minimum 
royalty obligation of a lease, the royalty rate 
of a variable royalty rate lease, and because 
of the problems that may result In reconcil¬ 
ing a lease account when monthly royalty 
charges and payment* do not agree. 

In order that these problems may be sub¬ 
stantially eliminated. It to required that the 
disposition of each months'* production and 
the corresponding payments be reported 
separately and not combined with any other 
month** business A separate Monthly Report 
of Soles and Royalty anchor Rental and 
Royalty Remittance Advice. Identified as an 
"amended" report or advice, will be required 
to correct any erroneous entry shown on a 
previous month’s report or advice. Amended 
reports must show the total entry, as cor¬ 
rected. not Just the difference between that 
previously reported and what should hove 
been reported. In other words, where pre¬ 
viously reported data Is to be corrected, a 
two-line entry will be required on the 
amended report or advice. One entry will 
show the Information previously reported as 
a credit or negative entry and the second 
entry will show the corrected Information as 
a debit or positive entry. 

Unless otherwise directed in writing by 
the Supervisor, amended reports or advices 


may Include corrections for more than one 
lease, unit participating area, or communltl- 
ration tract and may also Include correction* 
covering more than one month. No method 
different from that prescribed above may be 
used In making adjustments without tbe 
prior approval of the Supervisor. 

X. MEASUREMENT AND STORAGE REQUIREMENTS 

All production from a lease, unit partici¬ 
pating area, or commutiltJued tract shall be 
gauged or measured according to methods 
appro red by or acceptable to tbe Supervisor. 
However, the Supervisor. However, the Su¬ 
per vtoor’s specific written approval must be 
obtained pnor to installing an ACT meter, 
commingling production between leases or 
formations, or the use of common storage or 
off-lease facilities 

XI. STATEMENT OX ACCOUNT l IORM 1-14141 

Lessees and operators will be provided a 
Statement of Account (Form 9-1424) re¬ 
capitulating all transaction* affecting each 
of their leases on a month-to-month basis. 

Lessees and operators should review the 
Statement( r) of Account to ensure that roy¬ 
alty chargee aud payments are properly ac¬ 
counted for and that the lease account to 
correct. Any amount shown a* owed must be 
promptly remitted unless there to an ap¬ 
parent error. In which event the discrepancy 
must be called Immediately to the attention 
of the Supervisor. 

XII NONCOMPLIANCE. VIOLATIONS. AND 
ASSESSMENT OX LIQUIDATED DAMAGES 

Failure to submit properly completed re¬ 
porting forms, supporting documentary evi¬ 
dence. remittance advices, or payments by 
the due dates will be considered as inci¬ 
dence! of noncompllance and will result In 
the assessment of liquidated damages or 
other appropriate action being taken for each 
violation. When liquidated damages are 
assessed, the amount of the assessment will 
be determined In accordance with Title 30 
CPU 221. 

(Date) (Oil and Ga* 

Supervisor) 

(Area) 

Approved. 

Russell O. Way land. 

Acting Chief, Conservation Division 

|PR Doc.77-2189 Filed l -24-77;a.45 am| 


Mining Enforcement and Safety 
Administration 

GROUND CHECK CIRCUITS FOR THREE- 
PHASE ALTERNATING CURRENT LOW- 
ANO MEDIUM-VOLTAGE RESISTANCE 
GROUNOEO CIRCUITS 

Technical Seminars 

Section 309(c) of the Federal Coal 
Mine Health and Safety Act of 1969 ' 30 
U.S.C. 869(C)) (5 75.902, Part 75, 30 

CFR> required that within six months 
of the operative date of the Act that 
three-phase alternating current low- 
and medium-voltage resistance- 
grounded systems shall include a fail¬ 
safe grounded check circuit to monitor 
continuously the grounding circuit to as¬ 
sure continuity of the grounding circuit. 
That section further recognized that 
such equipment might not be available 
and provided that an extension of time, 
not in excess of 12 months, might be 
permitted by the Secretary on a mine- 
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by-mine basis if he determined that such 
equipment was not available. 

Early attempts at compliance neces¬ 
sitated installation of a ground check 
conductor in trailing cables of electric 
face equipment. The Installation of the 
additional conductor destroyed the elec¬ 
trical symmetry of the cable causing in¬ 
duced currents in the grounding con¬ 
ductor of the cable. This Induced current 
resulted in incentive arcing when the 
frames of two machines came in con¬ 
tact. Since machine frames come in con¬ 
tact regularly in the face areas of coal 
mines where methane is most likely to be 
released, an extremely dangerous con¬ 
dition was created. 

On March 23. 1971. the then Assistant 
Director. Cool Mine Health and Safety. 
Bureau of Mines, in recognition of the 
extremely dangerous condition resulting 
from incendive arcing, issued a memo- 
random to all coal mine operators sus¬ 
pending installation of ground check 
circuits which required a ground check 
conductor trailing cables serving alter¬ 
nating current face equipment. 

The interraachinc arcing problem has 
now been solved. Tested and proven 
equipment is now available that will 
limit the induced energy in the trailing 
cable grounding conductor to less than 
incendive levels. Reliable ground check 
devices have now been developed by six 
different manufacturers that will satisfy 
the requirements of section 75.902. Part 
75. 30 CFR. A representative number of 
ground check devices produced by the 
six manufacturers havo undergone ex¬ 
tensive laboratory testing by MESA 
Technical Support and extensive Held 
testing by industry electrical engineers. 
The results of these tests indicate that 
the devices are reliable when properly 
installed and maintained. 

A survey of the six manufacturers of 
ground check devices Indicates that the 
necessary ground check units can be 
supplied in sufficient numbers to allow 
complete industry compliance within six 
months after orders are received. It is 
estimated that an additional three 
months may be needed for modification 
of power centers and distribution lines 
to allow installation of the ground check 
circuits. 

In view of the capability that now 
exists to suppress incentive intcrmachinc 
arcing and the development of the tech¬ 
nology and availability of reliable ground 
check devices, the memorandum of the 
Assistant Director of March 23. 1971. is 
therefore rescinded and revoked am* coal 
mine operators will be required to comply 
with the provisions of sections 75.902 
through 75.902-4. Port 75. 30 CFR on and 
after December 31. 1977. 

Commencing April l, 1977, ME 8 A In¬ 
spection personnel, upon observing three- 
phase alternating current powered face 
equipment which is being operated and 
which does not comply with sections 
75.902 through 75.902-4 will issue a Safe¬ 
guard Notice to the operator of the cool 
mine. The Safeguard Notice will advise 
the mine operator that the technology 
and equipment Is now readily available 
for compliance with sections 75.902 


through 75.902-4 and that on and after 
December 31. 1977. the operator shall be 
required to comply with those standards. 

If present forecasts of availability of 
ground check devices prove to be accur¬ 
ate. failure to have such ground check 
circuits installed and properly main¬ 
tained on and after December 31, 1977, 
will be considered cause for the issuance 
of a Notice of Violation under section 
104 of the Act, 

In order to acquaint cool mine opera¬ 
tors and the coal mining industry with 
the availability, technology, and current 
state of the art of ground check moni¬ 
toring, a series of technical seminars 
will be conducted. The date, time and 
locations of the seminars and seminar 
program are ns follows: 

March 8, 1977—9 a m. 

National Mint? Health and Safety Academy. 
Becklcy, West Virginia. 

March 11, 1977—9. am. 

Kail day Inn-Airport. 6000 Tenth Ave . North. 
Birmingham. Alabama. 

March 15. 1977—9 aj< 

Bureau of Mines Building. 4800 Forbe* Are.. 
Pittsburgh. Pennsylvania. 

March 22, 1977—9 a m. 

Holiday Inn-Airport. 4040 Quebec Bird . Den¬ 
ver. Colorado. 

March 94. 1977—9 Ul. 

Holiday Inn-North. 4546 North Lindbergh. 
Bridgeton (St. Louts). Missouri 

Seminar Program 

9:00 a.m. Introduction. 

9:15 am Design Parameters — U8 Bu¬ 
reau of Mines and West Vir¬ 
ginia University 

10:15 AJn Technical Support Evaluation 
and Acceptance of Ground 
Check Circuits. 

10:45 a m. Break. 

11:00 a m. Industry Tent and Evaluation 
Program. 

11:30 a.m. Development Problems. 

19:00 Noon Luncb. 

1:15 pm- Manufacturers* Presentations. 
3:15 p.m. Break. 

3:30 pm. Monitor Test Procedure* 

4:00 pm. Panel Discussion 
5:00 p.m. Adjournment. 

Interested persons who plan to attend 
a .seminar arc requested to notify the 
Mining Enforcement and 8afety Ad¬ 
ministration. Technical Support. 2239 
South Kanawha 8t.. Beckley. West Vir¬ 
ginia 25801, Telephone 304-255-1531 of 
their Intention to attend, which seminar 
they will attend, and the number of per¬ 
sons attending. 

Dated: January 17. 1977. 

Raymond A. Peck, Jr* 
Deputy toslstant Secretory 
of the Interior . 

|PR Doc.77-2233 Filed 1-24-77,8:45 am) 


Mining Enforcement and Safety 
Administration 

ZIPPERTUBING CO. MINE CABLE 
SPLICE KIT 

Action to Rescind Acceptance 

Pursuant to a notice published in the 
Federal Register for November 19, 1976 


<41 FR 51128), a hearing was held by the 
Mining Enforcement and Safety Ad¬ 
ministration (MESA) In Pittsburgh, Pa. 
on December 9, 1976. The purpose of the 
hearing was to receive relevant evidence 
concerning whether the acceptance 
issued for The Zippertubing Co. mine 
cable splice kit, under Acceptance Num¬ 
ber 151-1-MESA, should be rescinded for 
cause on the grounds that splices pre¬ 
pared using Zippertubing Co. kits were 
not flame-resistant. The hearing record 
was held open until December 24. 1976. 

Evidence Introduced by MESA shows 
that 19 5 pllces prepared using Zippertub¬ 
ing Co. mine cable splice kite, under Ac¬ 
ceptance Number 151-1-MESA, were 
tested to determine whether the splices 
met the flame resistance requirements 
set forth in 30 CFR 18.64. Eighteen of the 
19 mine cable splices tested failed to meet 
those requirements. 

Representatives of The Zippertubing 
Co. did not dispute the findings of MESA 
regarding the failure of the 18 mine cable 
splice kite. They offered into the record 
various documents primarily relating to 
quality control procedures for their mine 
cable splice kits. In response to questions 
at the hearing. The Zippertubing Co. 
stated that they were unable to explain 
why the accepted splice kits tested by 
MESA failed to pass flame resistance 
tests. However, they agreed to conduct 
tests in an effort to determine the cause 
of the failure. 

On December 21, 1976. a Western 
Union Telefax was received by MESA in 
which The Zippertubing Co. stated that 
they had "positively been able to Identify 
the cause of the splices falling to meet 
the flammable requirements/' They fur¬ 
ther stated that one large shipment cf 
a component had been certified to meet 
Underwriters* Laboratories requirement, 
but that teste proved that either the flre- 
retardante were omitted or did not have 
sufficient quantity to provide satisfactory 
retordancy. It was noted that materials 
to substantiate their findings would be 
forwarded under separate cover for 
MESA verification. Other steps to be un¬ 
dertaken by The Zippertubing Co. were 
also outlined. No verification material 
has been received by MESA as of this 
date. 

In view of the undisputed failure of 
the Zipper tubing Co. m ine c able splice 
kits. I find that under 30 CFR 18.16 cause 
exists on the stated grounds for rescind¬ 
ing Acceptance Number 151-1-MESA 
issued for The Zippertubing Co. mine 
cable splice kits. Because the scope and 
extent of corrective action. Including 
quality control procedures, require com¬ 
plete retesting and reevaluation, this 
finding would not have been otherwise, 
even if The Zippertubing Co. had sub¬ 
mitted data or evidence substantiating 
their December 21. 1976 statement as to 
the cause of the failures. 

If in the future, the cause of the 
failure is verified and The Zippertubing 
Co. is prepared to Introduce quality con¬ 
trol measures necessary to Insure the 
quality of the product. The Zippertubing 
Co. may submit a new application for 
acceptance. At that time, thorough re¬ 
view and testing would be performed by 
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MESA to determine whether an accept¬ 
ance should be issued. 

Accordingly, notice is given that Ac¬ 
ceptance Number 151-1-MESA issued for 
The Zippertubing Co. mine cable splice 
kit Is hereby rescinded, effective on Janu¬ 
ary 31. 1977. 

Dated: January 17. 1977. 

Rodkrt E. Bknnctt. 
Administrator. Minina Enforcement 

and Safety Administration , 

|FR Doc.77-2317 Piled 1-24-77:8:45 am* 


National Park Service 

NATIONAL REGISTER OF HISTORIC 
PLACES 

Notification of '’ending Nominations 

Nominations for the following proper¬ 
ties being considered for listing in the 
National Register were received by the 
National Park Service before January 17. 
1977. Pursuant to section 60.13(a) of 36 
CFR Part 60. published in final form on 
January 9. 1976. written comments con¬ 
cerning the significance of these proper¬ 
ties under the National Register criteria 
for evaluation may be forwarded to the 
Keeper of the National Register. National 
Park Service. U.S. Department of the 
Interior. Washington. D.C. 20240. Writ¬ 
ten comments or a request for additional 
time to prepare comments should be sub¬ 
mitted by February 4. 1977. 

WlIXIAM J. Muktagii. 

Acting Chief , Office of Archeology 
and Historic Preservation. 

ALASKA 

Ytikon-Jroyukufc Divition 

Healy vicinity. Mine Safety Car 5. E of Hoaly 
at Uelbelll- Suntrana Spur 96787. 

ARIZONA 

Gila County 

Globe vicinity, Gila Pueblo. S of Globe. 

CALIFORNIA 

Orange County 

Ban Juan Capistrano vicinity. Hot Springs 
Hoad, CA 74 from Mission San Juan Cap¬ 
istrano E of Hot Springs. 

COLORADO 

Montezuma County 

Carte?. .4 naiad Archeological District . US. 
ICO (also in Dolores County). 

CONNECTICUT 

Fairfield County 

Norwalk vicinity. Rock Ledge. 8 of Norwalk 
at S3. 40-42 Highland Ave. 

Trumball vicinity. Kant: Icehouse, N Trum- 
bnll at 253 Whitney Ave. 

Litchfield County 

Wineted, Winded Green Historic District, 
VS 44 and CT 0. 

GEORGIA 

Dougherty County 

Albany, Farkas, Samuel. House, S28 W. Broad 
Are. 

Albany, Smith , W. E, House, 618 Flint Ave. 


Murray County 

Chatftworth vicinity. Fort Mountain, E of 
Cbauworth off Ufi 76. 

Muscogee County 

Columbus, BuUard-Hart House, 1408 3rd Ave. 

Troup County 

MountvUle vicinity. Van Boddie, Nathan, 
House , W of MountvUle on GA 109. 

ILLINOIS 

Adams County 

Quincy. US. Pott Office and Courthouse, 200 
N. 8th St. 

IOWA 

Cass County 

Lewis vicinity. Hitchcock , George B., House, 
W of Lewis. 

MARYLAND 

Carroll County 

Westminster vicinity. Friendship Valley 
Farm, i mi. 8 of Westminster at 960 Otst 
Rd. 

Howard County 

EUlcott City vicinity. W/Ufc Hall, W of ElU- 
rott City at 4130 Chatham Rd. 

Prince Georges County 

Brandywine vicinity, St. Paul s Pariah Church 
(Baden), 8E of Brandywine off MD 381. 

MINNESOTA 

Chippewa County 

Montevideo. Budd, Charles H. f House, 219 N. 
3rd St. 

Montevideo. Chippeaw County Bank, N. 1st 
St and Lincoln Ave. 

Koochiching County 

International Fall*. Koochiching County 
Courthouse, 4th 8t. and 8th Ave. 

Swift County 

Appleton. Appleton City HaU. 23 S. Miles 8t. 

Appleton. Benson, Elmer, House , 150 W. 
Rooney. 

Beiuton. Swift County Courthouse. Idaho 
Ave and 14th 8t. 

Washington County 

Stillwater. Chicago, Milwaukee and St Paul 
Freight House and Depot. 233-335 Water 
8t. 

MISSISSIPPI 

Adams County 

Natcher Elm Court , 42 John R Junkln Dr 
NEW JERSEY 

Burlington County 

Moorestown vicinity. Former’s HaU . SE of 
Moorestown on Mt. Laurel Rd. 

Pemberton. Morris Mansion and Mill, Han¬ 
over 8t, 

Camden County 

Cbe«llhur*t, Grant AMS. Church. 4th and 
Washington St* 

Cape May County 

North Wildwood. Hereford Lighthouse, Cen¬ 
tral Ave. 

Fssejc County 

Caldwell, Caldwell Presbyterian Church 
Manse, 207 Bloomfield Ave. 

Newark. Feigenspan Mansion, 710 High St. 

Gloucester County 

Clarksboro. St. Refer’* Episcopal Church, 
King's Highway, 


Hudson County 

Jcrney City. Barrow, Dr. William Mansion. 
83 Wayne 8t. 

Mercer County 

Princeton vicinity, Rogers . John. House, 8 of 
Princeton on 8. Post Rd. 

Monmouth County 

Red Bank vicinity, Throckmorton. John, 
Farm. NW of Red Bottle oil Oak Hill Rd. 

Sussex County 

Stanhope, Pfcjfcr Mill, near Main St. and 
Kelly Pi 

NEW YORK 

Chautauqua County 

Fredonla. Fredonia Commons Historic Dis¬ 
trict, Main. Temple, Church. Day. and 
Center Sts. surrounding common. 

PENNSYLVANIA 

Bucks County 

Cornwells Heights. St. Elizabeth's Convent. 
1663 Bristol Pike. 

TENNESSEE 

Hickman County 

Williamsport vicinity, Gordon. John, nouse, 
NW of Williamsport off TN 50 (boundary 
change. 

TEXAS 

Titus County 

Winfield vicinity. Hale Mound Site. 8 of 
Winfield. 

UTAH 

Sanpete County 

Monti, Tuttle-Foltom House. 195 W. 300 
North, 

VIRGINIA 

Henrico County 

Varina Tldnlty. Varina Plant a Hon SK of 
Vortna off VA 5. 

WEST VIRGINIA 

Berkeley County 

Martlusburg vicinity. Swan Pond. E or Mnr- 
tinftburg on SR 6/3. 

Marttmburg vicinity. Van Metre Ford Stone 
Bridge. E of Marthuburg at Opequon Creek 
and 8R 36 

Hampshire County 

Romney, Wlf.\on Wodrow- My tinge r House, 51 
W. Gravel Lone. 

Monroe County 

Union vicinity, WoJnuf Grove. N of Union on 
VS. 219. 

Pocahontas County 

Marlinton. Pocahontas Times Prtnt Shop, 810 
2nd Ave. 

Wood County 

Parkersburg. Julia Ann Square Historio Dis¬ 
trict, Include* cemetery, and both aides of 
Juliana, Ann. and Oth 8U. 

(PR Doc.77 2117 Plied 1-24-77,8:45 am] 
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INTERNATIONAL TRADE 
COMMISSION 

(Docket So. 419) 

CERTAIN WELDED STAINLESS STEEL 
PIPE AND TUBE 

Change In Procedure for Commission 
Action 

Notice is hereby given that: (1) On 
January 10. 1977, the Commission issued 
a Notice Concerning Procedure for Com¬ 
mission Action in response to a com¬ 
plaint filed on November 15. 1976, under 
section 337 of the Tariff Act of 1930. as 
amended (19 U.S.C. 1337), concerning 
welded stainless steel pipe and tube. The 
notice was published In the Federal Reg¬ 
ister on January 13. 1977 (42 F.R. 2726), 
and set January 28. 1977, as the date for 
oral argument In the proceeding to show 
cause why an investigation under section 
337 should be instituted on the basis of 
the complaint filed on November 15. 

1976. 

(2> On January 11. 1977. the Com¬ 
mission received a letter requesting a 
change in the date for oral argument, 
which was docketed by the Office of the 
Secretary as motion No. P-419-1. In re¬ 
sponse to this request, the Commission 
hereby orders that the date for oral ar¬ 
gument set tn paragraph (4) of the 
notice Issued on January 10, 1977. is 
changed to 10 a.m., c-s.t., on January 26. 

1977. 

Issued: January 18. 1977. 

By order of the Commission. 

Kenneth R. Mason. 

Secretary. 

(PR Doc.77-2186 Filed l-34-77;8:46 am) 

INTERNATIONAL TRADE 
COMMISSION 

[uarre 8&-77-4A) 

GOVERNMENT IN THE SUNSHINE 
Amendment to Notice 

The following persons, listed as being 
reasonably expected to attend the closed 
portion of the Commission meeting of 
January 24. 1977. pertaining to reorgani¬ 
zation <agenda item No. 3). should not 
have been listed as being reasonably ex¬ 
pected to attend: 

RuaseU N. Bhevrmoker. Genera! Counsel 
Rhond Both. AUomey-Advtoor. 

Accordingly, their names are deleted 
from tlie list of persons reasonably ex¬ 
pected to attend this discussion. 


By order of the Commission. 

Issued: January 19. 1977. 

Kenneth R. Mason, 
Secretary. 

IFIt Doe.77-2337 Filed 1-24-77:8:46 am) 


DEPARTMENT OF LABOR 

Bureau of Labor Statistics 

BUSINESS RESEARCH ADVISORY COUN¬ 
CIL'S COMMITTEE ON ECONOMIC 

GROWTH 

Meeting 

The BRAC Committee on Economic 
Growth will meet at 1:30 p.m., February 
22. 1977,'at the General Accounting Of- 
flee Building. 441 G Street, NW. Room 
4454. Washington, D.C. Agenda Tor the 
meeting follows: 

1. statu* of 1990 Projections. 

2. Review of work for the Federal Energy 
Administration. 

3. Review of work for the Environmental 
Protection Agency. 

This meeting is open to the public. It 
is suggested that persons planning to 
attend this meeting as observers contact 
Kenneth G. Van Aukcn, Executive Secre¬ 
tory. Business Research Advisory Coun¬ 
cil on Economic Grow th »Area Code 202) 
523-1559. 

Signed at Washington, D.C.. this 13th 
dayof January 1977. 

Julius Shlskin, 
Commissioner of 
Labor Statistics. 

|FR Doc.77-2133 Filed 1-24-77:8:46 am] 


Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSI¬ 
NESS COMPETITION DETERMINATIONS 
UNDER RURAL DEVELOPMENT ACT 

Applications 

The organizations listed in the attach¬ 
ment have applied to the Secretary of 
Agriculture for financial assistance in the 
form of grants, loans, or loan guarantees 
in order to establish or Improve facilities 
at the locations listed for the purposes 
given in the attached list. The financial 
assistance would be authorized by the 
Consolidated Farm and Rural Develop¬ 
ment Act, os amended, 7 UB.C. 1924(b), 
1932. or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or Is likely 
to result in the transfer from one area to 


another of any employment or business 
activity provided by operations of the 
applicant. It is permissible to assist the 
establishment of a new branch, affiliate 
or subsidiary, only if this will not result 
In increased unemployment in the place 
of present operations and there is no rea¬ 
son to believe the new facility is being 
established with the Intention of closing 
down an operating facility. 

The Act also prohibits such assistance 
if the Secretary of Labor determines that 
It Ls calculated to or is likely to result in 
an increase in the production of goods, 
materials or commodities, or the avail¬ 
ability of services or facilities In the 
area, when there is not sufficient demand 
for such goods, materials, commodities, 
services, or facilities to employ the effi¬ 
cient capacity of existing competitive 
commercial or Industrial enterprises, un¬ 
less such financial or other assistance will 
not have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor's review and 
cer tifica tion procedures are set forth at 
29 CFR Part 75. In determining whether 
the applications should be approved or 
denied, the Secretary will take Into con¬ 
sideration the following factors: 

1. The overall employment and unem¬ 
ployment situation in the local area in 
which the proposed facility will be 
located. 

2 . Employment trends In the same in¬ 
dustry in the local area. 

3. The potential effect of the new facil¬ 
ity upon the local labor market, with 
particular emphasis upon Its potential 
impact upon competitive enterprises in 
the same area. 

4. The competitive effect upon other 
facilities in the same industry located In 
other areas (where such competition is a 
factor). 

5. In the case of applications involving 
the establishment of branch plants or fa¬ 
cilities, the potential effect of such new 
facilities on other existing plants or fa¬ 
cilities operated by the applicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor any 
Information pertinent to the determina¬ 
tions which must be made regarding 
these applications arc invited to submit 
such information in writing within two 
weeks of publication of this notice to: 
Deputy Assistant Secretary for Employ¬ 
ment and Training, 601 D St., NW, 
Washington, D.C. 20213. 

Signed at Washington. D.C. this 17th 
day of January, 1977. 

William H. KoLsrac, 
Assistant Secretary for 
Employment and Traininv. 
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NOTICES 


Applications received during the trCrk ending January I f, J977 


Naomi of applicant 


Loostlon of enterprise 


Principal product or activity 


Kentlnr. (tenant of Port Kent).. 


Mountatnccr loathrr. Inc. 

ffWWlCwity Pta ct Fontis. Inc. 

Corp.. Im... 


V leans lmpronrmeiit C«rp.7lna... Psrterstarv. W, Va... 

Uaton Food*. Ltd.Kiwlon Mills. W. Va. 

Centennial P*vriopment Co. ... M illi imrtown, W. Va.. 

JL'd Oaks 5boppin| C'cntor, Inc.Pairkn. W. Va and 

CovhurUin. Va. 

Drundidyv Foods, Inc.... Troy. Ala- 

SmarvTopa, lac. (tenant of city olMount Mount Airy, . 

Airy). 

LaPayrtta Health Cara Cantor Ltd. Part- Ulnyrtlo, Os. 
turafeilp. 

Cannaca. Inc.-- -- -... Phrais CUy. Ala_ 

Adaiua United Corp.... ManrtrriU*. fuquay- 

Vartana and 
Kinston, N.C. 

BAH Const ruction Co., Inc........._.... New Bern. N.C„_„ 


Pert Kant, Maine..... Cot. sew and package Infants sleep'll play 
•eta. 

Pale of leather garment A. 

Oremhoma. 

Motor hotel. 

Croeeo* ’tore 

Tranairnt motor lodge. 

Lw of rental ttfoptriy. 


...—^ Cameron. W. Va.... 
~ La Plata. Md 


Maniifartnritiff of viscous, liquid anlad 
Uifs. milliard, and oil. 
Manufarturtnc of infant hosiery. 

Skilled nursing care services. 

Manufacturing of gmy Iron rastiiurs. 
Manularluring of concrete masonry. 


Monad vIBo Fouxutry lac. 


Three Riven OU Co.. Inc_ 

Outdoor Rocseolkm vices. 1 

FvMviUif Carpet Corp.. 
Chaplin AvlaUon. Inc. 


_MoumlviHo, Ala . 

Boonavme. Mini 


— Hilton Head Island. 

fLC. 

-Rinrgold. Oa. 

Bhaboyintt Pails. W is 


CUdord Manularturlno Co... 

Hardwood BpeclitiUn Co.. Inc___ 

John W. Parker__ 

Kltchs l>tury Man and MotaL._ 

Kaiser Aluminum Highway Products (tore 
ant of rtty of Kunlrei. 

liodnrsD Wrd Co.—-— 

Copper Mountain. Inc.... ... ...... 


Marietta, Mkh... 

Bonham, Tex_ 

Metis. Tex. 

Palrfletd. Tax. 
Eunice. La. 


Gibson Products of Loveland, Inc... 

Arrow Motel-- 

Pyrotronks Corp...--- 


K. J. Industries Inc-,.. 


TrrTrll. Tax.. 

Cofijm Mountain, 

Loveiaad. Colo.... 

Motttetttma. Colo.. 
Anaheim. CaHf..._ 

Canby, Oreg__ 


. KleetrU*al and merahnlcal construction, are 
motor rrwttiding and s.i)r* of mo alortrte 
equlpnient. 

Muoufnriuritig of various rinser* of grey Iron 
metal raatlitgs. 

. Distributor of peiroleitm i rod act 1 . 

Ktvrvaijou theme i*ark 

. Manufarfuring of mirrl. 

. Mtomcr and servicing alrrraft fuel mWo. 
avkHtlca, sales and service, and also clerical 
and management. 

Manufacturing of lemma mstol. 

• Aawmili producing rough saw hardwoods. 

. nmldJnrs ter a shopping center. 

. Renaurunl and motel. 

. Marketing of aluminum. 

Manuhu-tnring of start library shrlvlnf. steel 
wardrobes, and Odd rmtlwi. 

Ski center and nnon. 

Bala of merchandlsa through discount de- 
iwrtnient store. 

. Motel. 

. MairahuHtuing and wholesale* distributor of 
safe and sane fireworks. 

Mamthscturiitg of steel naRlngx. 


(FR Doc.77-2184 FUud 1-24-77.8:45 am] 


Occupational Safety and Health 
Administration 

NATIONAL ADVISORY COMMITTEE ON 
OCCUPATIONAL SAFETY AND HEALTH. 
SUBGROUPS ON STANDARDS AND 
POLICY/BUDGET 

Meeting 

Notice la hereby given that the Sub¬ 
groups on Standards and Policy /Budget 
of the National Advisory Committee 
on Occupational Safety and Health 
(NACOSH) will meet on February 17. 
1977 In Room N-4437. Department of 
Labor Building, 3rd Street and Consti¬ 
tution Avenue NW„ Washington. D.C. 
20210. 

The National Advisory Committee was 
established under section 7(a) of the 
OccupaUonol Safety and Health Act of 
1970 to advise the Secretary of Labor and 
the Secretory of Health. Education, and 
Welfare on matters relating to the ad¬ 
ministration of the Act 
The meeting will begin at 9:00 a m. The 
public Is Invited to attend. The Sub¬ 
groups will develop recommendations on 
the Identification, classification and reg¬ 
ulation of potential carcinogens. 

For additional information contact: 

J. Goodell. Chief, Committee Management 
Omce. Occupational Safety and Health Ad¬ 
ministration. Department of Labor—OS HA, 
Room N-3635, Third 8treet and Consti¬ 
tution Avenuo NW., Washington. D.C. 
20210. Phone: (202 ) 523-8024 

Any written data or views concerning 


this agenda item or suggestions for fu¬ 
ture agenda items which are received by 
the Committee Management Office be¬ 
fore the meeting, preferably with 20 
copies, will be presented to the Sub¬ 
groups and included in the official rec¬ 
ord of the meeting. 

Anyone wishing to make an oral pres¬ 
entation should notify the Committee 
Management Office before the meeting. 
The request should state the amount of 
time desired, the capacity in which the 
person will appear, and a brief outline 
of the content of the presentation. Oral 
presentations will be scheduled at the 
discretion of the Subgroup Chairmen, 
depending on the extent to which time 
permits. 

Official records of the meeting will be 
available for public inspection at the 
above address. 

8igned at Washington. D.C.. this 21st 
day of January 1977. 

J. Ooodeix, 
Executive Secretary. 

(PR Doc.77 2452 Filed l-24-77;8 45 am) 


WASHINGTON STATE STANDARDS 
Approval 

1. Background . Part 1953 of Title 29. 
Code of Federal Regulations prescribes 
procedures under section 18 of the Occu¬ 


pational Safety and Health Act of 1970 
• hereinafter called the Act) by which 
the Regional Administrators for Occupa¬ 
tional Safety and Health (hereinafter 
called Regional Administrator) under a 
delegation of authority from the Assist¬ 
ant Secretary of Labor for Occupational 
Safety and Health (hereinafter called 
the Assistant Secretary) (29 CFR 1953.4 > 
will review and approve standards pro¬ 
mulgated pursuant to a State plan which 
has been approved In accord ance with 
section 18<c) of the Act and 29 CFR Part 
1902. On January 26. 1973, notice was 
published In the Federal Rkcistm (38 FR 
2421) of the arproval of the Washington 
plan and the adoption of Subpart F to 
Part 1952 containing the decision. 

The Washington plan provides for the 
adoption of State standards which are at 
least as effective as comparable Federal 
standards promulgated under section 6 
of the Act. 

Sections 1952.120-124 of Subpart F sets 
forth the State’s schedule for the adop¬ 
tion of at least as effective State stand¬ 
ards. By letter dated October 4. 1976. 
John Hillier. Assistant Director, Depart¬ 
ment of Labor and Industries, to James 
W. Lake, Regional Administrator, and 
incorporated as part of the plan, the 
State submitted State standards com¬ 
parable to 29 CFR Part 1918. as published 
in the Federal Register (39 FR 22074) 
dated June 19. 1974. These standards, 
which are contained in the Washington 
Safety Standard for Longshore, Steve¬ 
dore. and Related Waterfront Opera¬ 
tions. WAC 296-56, were promulgated 
after a public hearing held on December 
18, 1973 at Olympia, Washington. 

2. Decision. Having reviewed the State 
submLssion in comparison with the Fed¬ 
eral standards, it has been determined 
that the State standards are at least as 
effective as the comparable Federal 
standards and are hereby approved. 

The 8 tat* standards, which arc con¬ 
tained in WAC 296-56-401 through 560 
generally are comparab’e to 29 CFR part 
1918 as it applies to shoreside employ¬ 
ment. In addition, the State on its own 
Initiative has adopted many additional 
State original standards covering haz¬ 
ards not addressed by the Federal stand¬ 
ards. The detailed standards comparison 
is available at the locations specified 
below. 

3. Location of supplement for inspec¬ 
tion and copying. A copy of the stand¬ 
ards supplement, along with the ap¬ 
proved plan, may be inspected and copied 
during normal business hours at the fol¬ 
lowing locations: Office of the Regional 
Administrator, Occupational Safety and 
Health Administration. Ro^m 6003. Fed¬ 
eral Office Building. 909 First Avenue. 
Seattle. Washington 98174: Department 
of Labor ond Industries, General Admin¬ 
istration Building. Olympia. Washington 
98504; and the Technical Data Center, 
Room N3629. 200 Constitution Avenue 
NW.. Washington, D C. 20210. 

4. Public participation . Section 1953.2 
<c) of this chapter provides that where 
State standards arc identical to or "at 
least as effective** as comparable Federal 
standards and have been promulgated 
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lit accordance with State law. approval 
may be effective upon publication with¬ 
out an opportunity for further public 
participation. As the standards under 
consideration are "at least as effective" 
as the Federal standards and have been 
promulgated In accordance with State 
law, Including an opportunity for public 
comment and/or public hearings, they 
are approved without an opportuntiy for 
further public comment. 

This decision Is effective January 25, 
1977. 

(flee. 18. Pub. L. 91-596. 84 SUt 1608 ( 29 
US.C. 667).) 

Signed at Seattle, Wash., this sixth 
day of December 1976. 

John A. Gbanchi, 

Acting Regional 
Administrator—OSH A. 

|FR Doc.77-2134 Piled 1-24-77;8:45 am| 


Office of the Secretary 

|TA-W -1.5601 

BERMAN MANUFACTURING COMPANY, 
INC. 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On January 10, 1977 the Department 
of Labor received a petition dated De¬ 
cember 23, 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
("the Act") on behalf of the workers 
and former workers of Berman Manu¬ 
facturing Company. Inc., South River, 
New Jersey (TA-W-1,560). Accordingly, 
the Director. Ollice of Trade Adjustment 
Assistance. Bureau of International La¬ 
bor Affairs, has instituted an investiga¬ 
tion as provided in section 221(a) of the 
Act and 29 CFR 90.12. 

The purpose of the investigation is to 
determine whether absolute or relative 
increases of imports of articles like or 
directly competitive with women’s 
Blacks, jackets, vests, skirts and blouses 
produced by Berman Manufacturing 
Company. Inc. or an appropriate sub¬ 
division thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such Arm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a sig¬ 
nificant number or proportion of the 
workers of such Arm or subdivision. 
The investigation will further relate, as 
appropriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the Arm involved. A 
group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certlAed as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
2. of the Act In accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
Mibstantlal Interest in the subject mat¬ 
ter of the Investigation may request a 


public hearing, provided such request Is 
filed In writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
February 4.1977. 

Interested persons are invited to sub¬ 
mit written comments regarding the 
subject matter of this Investigation to 
the Director. Office of Trade Adjustment 
Assistance, at the address shown-below, 
not later than February 4,1977. 

The petition Aled in this case Is avail¬ 
able for Inspection at the Office of the 
Director. Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs. UJ3. Department of Labor. 
200 Constitution Avenue, NW„ Washing¬ 
ton, D C. 20210. 

Signed at Washington, D.C. this 10th 
day of January 1977. 

Marvin M, Fooks. 

Director , Office of Trade 
Adjustment Assistance . 

|PH Doc 77-2358 Piled 1-24-77:8:45 am| 


ITA-W-1211J 

BETHLEHEM STEEL CORP., 
TORRANCE, CALIFORNIA 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1211: Investigation regarding ccrtiA- 
ention of eligibility to apply for worker 
adjustment assistance as prescribed In 
section 222 of the Act. 

The Investigation was initiated on 
October 21, 1976 in response to a worker 
petition received on October 21. 1976 
which was Aled on behalf of workers 
and former workers producing structur¬ 
al steel pieces at the Torrance. Califor¬ 
nia Works of Bethlehem Steel Corpo¬ 
ration. 

The notice of investigation was pub¬ 
lished In the Federal Register (41 FR 
511361 on November 19. 1976. No public 
hearing was requested and none was 
held. 

The Information upon which the de¬ 
termination was made was obtained 
principally from officials of Bethlehem 
Steel Corporation, Its customers, the 
U.8. International Trade Commission, 
the U.S. Department of Commerce, and 
Department Ales. 

In order to make an affirmative deter¬ 
mination and Issue a certlAcation of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a elgnlflcant number or propor¬ 
tion of the workers in the workern* Arm, or 
an Appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially sep¬ 
arated: 

(2) That sales or production, or both, of 
much Arm or subdivision have decreased abso¬ 
lutely; 


(3) That articles like or directly competi¬ 
tive with Lhoee produced by the Arm or sub¬ 
division are being Imported in increased 
quantities, either actual or relative to domes¬ 
tic production; and 

(4) That such increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The term “contributed Impor¬ 
tantly'* means a cause which Is Important but 
not necessarily more Important than any 
other cause. 

The Department’s investigation re¬ 
vealed that all of the above criteria have 
been met. 

Significant Total or Partial 
Separations 

Employment of production workers de¬ 
clined 34.2 percent in 1975 compared to 
1974, The plant was shut down in Feb¬ 
ruary 1976. 

Sales or Production, or Both, Have 
Decreased Absolutely 

Sales, In net tons, declined 3.5 percent 
in 1975 compared to 1974. 

Production, in net tons, declined 35.8 
percent in 1975 compared to 1974. 

Plant sales and production ceased in 
February 1976. 

Increased Imports 

Imports of structural steel shapes, rela¬ 
tive to U.S. shipments, increased from 
21.8 percent in the Arst three months of 
1975 to 28.7 percent in the same period 
of 1976. 

Contributed Importantly 

The Torrance Works competed with 
other companies for subcontracts from 
general construction Aims. A survey of 
construction Arms accounting for over 90 
percent of Torrance Works* total sales in 
1975 indicated that several of these Arms 
subcontracted to competitors which used 
Imported structural steel pieces. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports like or directly 
competitive with structural steel pieces 
produced at the Torrance Works. Tor¬ 
rance. California plant of Bethlehem 
Steel Corporation, contributed impor¬ 
tantly to the total or partial separation 
of workers engaged in the production and 
installation of such structural steel at 
that plant. In accordance with the pro¬ 
visions of the Act. I moke the following 
ccrtiOcation: 

All workers at the Torrance Works, of the 
Bethlehem Steel Corporation. Torrance Cali¬ 
fornia who become totally or partially sep¬ 
arated on or after September 12, 1075 an* 
eligible to apply for adjustment assistance 
under Title If, Chapter 2 of the Trade Act of 
1074. 

Signed at Washington. D.C.. this 13th 
day of January 1977. 

James F. Taylor, 
Director . Office of Management, 
Administration and Planning . 

1PR Doc.77 3136 Filed 1-24-77:8:45 am] 
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ITA-W-1281 ] 

BIRWIN TROUSERS. INC.. 

NEW YORK. NEW YORK 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-1281: Investigation regarding certi¬ 
fication of eligibility to apply for worker 
adjustment assistance as prescribed In 
section 222 of the Act. 

The investigation was Initiated on No¬ 
vember 15. 1976 In response to a worker 
petition received on November 15, 1976 
which was filed by the Amalgamated 
Clothing and Textile Workers Union on 
behalf of workers and former worker# 
producing men's trousers at Blrwin 
Trousers, Incorporated. 

The notice of investigation was pub¬ 
lished In the Federal Reglster on Decem¬ 
ber 3, 1976 (41 FR 53083), No public 
hearing was requested and none was held. 

The Information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of Grossman Cloth¬ 
ing and Blrwin Trousers Inc., its custom¬ 
ers. the U.8. Deportment of Commerce, 
the U.S. International Trade Commis¬ 
sion. industry analysts, and Deportment 
files. 

In order to make on affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the worker* In nuch worker** firm or 
an appropriate subdivision of the firm have 
become totally or partially separated, or are 
threatened to become totally or partially 
eeparated; 

(2) That ealea or production, or both, of 
such firm or subdivision have decreased abso¬ 
lutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being Imported In Increased 
quants ties, either actual or relative to do¬ 
me* uc production; and 

(4) That »uch Increased Import* have con¬ 
tributed Importantly to the separations. or 
threat thereof, and to the decrease In sales 
or production. The term "contributed Impor¬ 
tantly" means a cause which Is Important 
but not necessarily more Important than any 
other cause. 

The Department’s investigation re¬ 
vealed that all four criteria have been 
met. 

Significant Total or Partial 
Separations 

The average number of production 
workers at Blrwin Trousers, Inc. declined 
21 percent in 1975 compered to 1074. The 
average number of production workers 
declined 3 percent In the first ten months 
of 1976 compared to the first ten months 
of 1975. 

Sales or Production, or Both. Have 
Decreased Absolutely 

Production at Blrwin Trouser#, Inc. 
declined 9 percent In 1975 compared to 
1974. Production declined 3 percent In 


the first ten months of 1976 compared to 
the first ten months of 1975w 

Increased Imports 

Imports of men's and boys’ tailored 
suits increased every year from 1971 
through 1974, rose 27 percent In 1975 
compared to 1974, and increased 7 per¬ 
cent in the first nine months of 1976 
compared to the like period of 1975. 

The ratio of Imports to domestic pro¬ 
duction increased from 12.3 percent in 

1974 to 17.4 percent In 1975 and declined 
from 19.9 percent In the first half of 

1975 to 17.3 percent In the like period of 
1976. 

Contributed Importantly 

Grossman sells all suit pants produced 
by Blrwin. Customers have decreased 
purchases of men's clothing from Gross- 
man and have increased purchases of 
Imported men's clothing. In addition. 
Grossman has received numerous re¬ 
quests since the first quarter of 1978 from 
the largest importer of men's clothing 
for credit information on retail cus¬ 
tomers of Grossman that are placing 
their first orders for Imported clothing. 

Conclusion 

After careful review of the facta ob¬ 
tained in the investigation. I conclude 
that Increases of imports like or directly 
competitive with men's suit pants pro¬ 
duced by Birwin Trousers. Inc. contrib¬ 
uted Importantly to the total or partial 
separation of the workers of that plant. 
In accordance with the provisions of the 
Act, I make the following certification: 

Ail employee* of Blrwin Trouser*, Inc.. New 
York. New York who become totally or par¬ 
tially separated from employment on or after 
November 1. 1975 are eligible to apply for ad¬ 
justment omittance under Title II, Chapter 2 
of the Trade Act of 1974. 

Signed at Washington. D C., this 14th 
day of January 1977. 

James F. Tayloi, 
Director, Office of Management. 

Administration and Planning. 

(TO Doe.77-2137 Filed 1-24-77:8:45 am.) 


|TA-W-1321) 

CRESCENT MACHINE AND NIPPLE CO.. 

ALLEGAN. MICHIGAN 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Workers Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-1321: investigation regarding certi¬ 
fier 1 . Oon of eligibility to apply for worker 
adjustment assistance os prescribed in 
section 222 of the Act. 

The investigation was initiated on No¬ 
vember 30, 1976 in response to a worker 
petition received on that date which was 
filed by the United Steelworkers of Amer¬ 
ica on behalf of workers and former 
workers producing pipe nipples at 
Crescent Machine and Nipple Company, 
Allegan. Michigan. 


The notice of investigation was pub¬ 
lished In the Federal Register on Decem¬ 
ber 14, 1976 (41 FR 54555). No public 
hearing was requested and none was held. 

The information upon which the deter¬ 
mination was mode was obtained prin¬ 
cipally from officials of Crescent Ma¬ 
chine and Nipple Company, the United 
Steelworkers of America, and Depart¬ 
ment files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or pro¬ 
portion of the worker* in the worker** firm, or 
an approplrate subdivision thereof, have be¬ 
come totally or partially separated. or are 
threatened to become totally or partially 
separated; 

(2) That aale* or production, or both, of 
nuch firm or subdivision have decreased ab¬ 
solutely; 

(3) That article* like or directly competi¬ 
tive with those produced by the Arm or (sub¬ 
division are being Imported in increased 
quantities, either actual or relative to do¬ 
mestic production: and 

(4) That such Increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease in aalee 
or production. The term "contributed Im¬ 
portantly'* means a cause which is Important 
but not necce&artly more important than 
any other cause. 

Without regard to whether any of the 
other criteria have been met. criterion 
(2) has not been met. 

Crescent Machine and Nipple Com¬ 
pany produces primarily pipe nipples at 
the Allegan, Michigan plant. The com¬ 
pany also produces thermal cutting rods, 
fireplace equipment, and is engaged in a 
small amount of pipe fabrication. 

During the course of the department's 
Investigation it was established that 
sales, production and employment in¬ 
creased in 1976 compared to 1975. Sales 
increased nearly 20 percent in 1976 com¬ 
pared to 1975. Production increased 14 
percent in 1970 compared to 1975. 

Employment increased 12 percent In 
1976 compared to 1975. Union officials 
verified that several workers separated 
from employment at Crescent Machine 
in 1975 and 1976 had either returned to 
work or had been offered the opportunity 
to return to work by early 1976. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that sales or production, or both, at the 
Allegan. Michigan plant of Crescent 
Machine and Nipple Company did not 
decrease absolutely as required under 
section 223 of the Act. Therefore eligibil¬ 
ity to apply for adjustment assistance Is 
denied. 

Signed at Washington. D C., this 13th 
day of January 1977. 

James F. Taylor. 

Director . Office of Management . 

Administration and Planning . 

|FR Doc.77-2138 Piled 1-24-77:8:45 am] 
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[TA-W-054J 

GIBSON. INC.. KALAMAZOO. MICHIGAN 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-954: Investigation regarding certifica¬ 
tion of eligibility to apply for adjustment 
assistance as prescribed in section 222 of 
the Act, 

The investigation was initiated on 
June 29. 1978 in response to a worker 
petition received on that date which was 
filed by the United Steelworkers of Amer¬ 
ica on behalf of workers and former 
workers producing acoustical and elec¬ 
tric guitars, mandolins and banjos at the 
Kalamazoo. Michigan plant of Gibson, 
Incorporated, a subsidiary of Norlin 
Music, New York. 

The notice of Investigation was pub¬ 
lished in the Federal Register on July 16. 
1976 (41 FR 29513). No public hearing 
was requested and none was held. 

The information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of Norlin Music. 
Incorporated, the parent firm of Gibson, 
Incorporated, the customers of Gibson. 
Incorporated, the Department of Com¬ 
merce. the International Trade Commis¬ 
sion. industry analysts, and Department 
files. 

In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of thft worker* in iiuch worker** firm, or 
an approptrato subdlrteton thereof, have 
become totally or parti ally sepamted. or are 
threatened to become totally or partially 
separated; 

(2) That sale* or production, or both, of 
such firm or oubdlvl&lon have decreased ab¬ 
solutely; 

(3) That article* Uke or dirccUy competi¬ 
tive with those produced by the firm or sub¬ 
division are being imported In increased 
quantities, either actual or relative to do¬ 
mestic production; and 

(4) That such increased Imports have con¬ 
tributed Importantly to the separations, or 
threats there-f. and to the decrease In sales 
or production. The term •‘contributed im¬ 
portantly'* means a cause which la important 
but not necessarily more important than any 
other cause. 

The investigation has revealed that 
all four of the above criteria have been 
met. 

Significant Total or Partial 
Separations 

The average number of production 
workers employed at Gibson. Inc., Kala¬ 
mazoo. Michigan, and Nashville. Ten¬ 
nessee. decreased 18 percent In 1975 com¬ 
pared to 1074. and 9 percent in the flret 
6 months of 1976 compared to the like 
period of 1975. 

Sales or Production or Botk, Have 
Decreased Absolutely 

Gibson produced fretted musical in¬ 
struments in the $25 and up wholesale 


price range. Sales at Gibson. Inc.. Kala¬ 
mazoo. Michigan decreased 15.5 percent 
In value in 1975 compared to 1974, and 16 
percent in value in the first 6 months of 
1976 compared to the like period in 1975. 

Increased Imports 

Imports of fretted musical Instruments 
declined both actually and relative to 
domestic production In every year com¬ 
pared to the previous year from 1972 
through 1975. but Increased 93 percent in 
the last 6 months of 1975 compared to 
the first 6 months of 1975. and 49 per¬ 
cent in the first 6 months of 1976 com¬ 
pared to the Uke period in 1975. 

Contributed Importantly 

Customers surveyed Indicated that 
they have switched purchases from fret¬ 
ted musical instruments produced at 
Gibson Inc, Kalamazoo, Michigan to 
imported fretted musical instruments. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of Imported fretted musi¬ 
cal instruments contributed Importantly 
to the total or partial separation of 
workers at Gibson. Incorporated. Kala¬ 
mazoo, Michigan. In accordance with 
the provisions of the Act, I make the 
following certification: 

All worker* at the Kalamazoo. Michigan 
plant of Gibson Incorporated, who became 
totally or partially separated from employ¬ 
ment on or alter June 1, 1075 are eligible 
to apply for adjustment assistance under 
Title II. Chapter 2 of the Trade Act of 1074. 

Signed at Washington. D C., this 15th 
day of January 1977. 

, James P. Taylor. 

Director, Office o] Management, 
Administration and Planning. 

|FU Doc.77-2139 FUed 1-24-77; 8:45 am| 


ITA-W-1.558) 

GLASS DIMENSIONS. INC. 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On January 10. 1977 the Department 
of Labor received a petition dated De¬ 
cember 16. 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
(•'the Act") on behalf of the workers 
and former workers of Glass Dimensions, 
Inc. Magnolia, Massachusetts (TA-W- 
1,558). Accordingly, the Director, Officer 
of Trade Adjustment Assistance, Bureau 
of International Labor Affairs, has in¬ 
stituted an investigation os provided In 
section 221(a) of the Act and 29 CFR 
00 12 . 

The purpose of the Investigation Is to 
determine whether absolute or relative 
Increases of Imports of articles like or 
directly competitive with hand blown 
glass plant pots produced by Glass 
Dimensions. Inc. or an appropriate sub¬ 
division thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such Ann or 
subdivision and to the actual or Uircat- 
ened total or partial separation of a sig¬ 


nificant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title n. Chapter 
2. of the Act In accordance with the pro¬ 
visions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject mat¬ 
ter of the investigation may request a 
public hearing, provided such request is 
filed in writing with the Director, Office 
of Trade Adjustment Assistance, at the 
address shown below, not later than 
February 4.1977. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this Investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below, not 
later than February 4. 1977. 

The petition filed in this case is avail¬ 
able or inspection at the Office of the 
Director, Office of Trade Adjustment As¬ 
sistance. Bureau of International Labor 
Affairs, UJS. Department of Labor. 200 
Constitution Avenue, NW.. Washington, 
D.C. 20210. 

Signed at Washington. D.C. this 10th 
day of January 1977. 

Marvin M. Kooks. 

Director, Office of Trade 
Adjustment Assistance. 

| FR Doc.77-2350 Fllod 1-24-77;8:45 am | 


(TA-W 12831 

GROSSMAN CLOTHING COMPANY. INC., 
NEW YORK. NEW YORK 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1282: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed In 
section 222 of the Act. 

The Investigation was initiated on No¬ 
vember 15. 1976 In response to a worker 
petition received on November 15. 1976 
which was filed by the Amalgamated 
Clothing and Textile Workers Union on 
behalf of workers and farmer workers 
producing men's suits and sportcoats at 
Grossman Clothing. 

The notice of investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 3, 1976 (41 FR 53090). No public 
hearing was requested and none was held. 

The information upon which the deter¬ 
mination was made rns obtained prin¬ 
cipally from officials or Grossman Cloth¬ 
ing Company. Its customers, the U.S. De¬ 
partment of Commerce, the U.8. Inter¬ 
national Trade Commission, industry 
analysts, and Department files. 

In order to make an affirmative deter¬ 
mination and Issue a certification of 
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eligibility to apply for adjustment assist¬ 
ance. each of Uhj group eligibility re¬ 
quirements of section 222 of the Trade 
Art of 1074 must be met: 

(1) That a significant number or propor¬ 
tion of tho workers in such workers' arm or 
an appropriate nubdivtalon of the firm have 
become totally or portI aI ly separated, or are 
threatened to become totally or partially 
separated. 

(2) That soles or production, or both, of 
euch firm or eubdlvUion have decreased ab¬ 
solutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or tub- 
division are being Imported In Increased 
quantities, either actuAl or relative to do¬ 
mestic production; and 

<4) That such increased Import* have 
contributed importantly to the separations, 
or threat thereof, and to the decrease in 
sales or production. The term "contributed 
importantly" means a cause which is im¬ 
portant but not necessarily more important 
than any other cause. 

The Departments investigation re¬ 
vealed that all four criteria have been 
met 

Significant Total oh Partial 
Separations 

The average number of production 
workers at Grossman declined 22 per¬ 
cent in 1975 compared to 1074. The av¬ 
erage number of production workers de¬ 
clined 3 percent in the first ten months 
of 1976 compared to the first ten months 
of 1975. 

Bales or Production, or Both. Have 
Decreased Absolutely 

Production at Grossman declined 23 
percent in 1975 compared to 1974. Pro¬ 
duction declined 1 percent in the first 
ten months of 1976 compared to the first 
ten months of 1975. 

Increased Imports 

Imports of men's and boys tailored 
dress coats and sportcoats increased in 
each year from 1071 to 1B73. declined in 

1974 compared to 1973. rose 8 percent in 

1975 compared to 1974 and increased 32 
percent in the first nine months of 1976 
compared to the like period of 1975 

The ratio of imports to domestic pro¬ 
duction Increased from 21.3 percent in 

1974 to 30.9 percent in 1975 and rose 
from 23.8 percent in the first half of 

1975 to 30.7 percent In the like period of 
1976. 

Imports of men's and boys' tailored 
suits increased every year from 1971 
through 1974 rose 27 percent in 1975 
compared to 1974 and increased 7 per¬ 
cent in the first nine months of 1976 
compared to the like period of 1975. The 
ratio of imports to domestic production 
Increased from 12.3 percent in 1974 to 
17.4 percent in 1975 and declined from 
19.9 percent in the first half of 1975 to 
17.3 percent in the like period of 1976. 

Contributed Importantly 

The Department's investigation indi¬ 
cated that customers have decreased 
purchases of men's clothing from Gross- 
man and have increased purchases of 
imported mens' clothing. In addition. 


NOTICES 

Grossman has received numerous re¬ 
quests since the first quarter of 1976 from 
the largest importer of men's clothing 
for information on retail customers of 
Grossman that arc placing their first 
orders for imported men's clothing. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports like or directly 
competitive with men's suits and p port- 
coats produced by Grossman Clothing 
contributed importantly to the total or 
partial separations of the workers of that 
plant. In accordance with the provision 
of the Act* I make the following 
certification: 

All employees of Groraxuan Clothing Com¬ 
pany. New York. Now York who became to¬ 
tally or partially separated from employment 
on or after November 1. 1976 are eligible to 
apply for adjustment assistance under Title 
H, Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C.. this 14th 
day of January 1977. 

James P. Taylor. 

Director, Office of Management, 
Administration and Planning. 

| PR Doc.77-2140 Piled 1 24-77; 8:45 am) 


(TA-W-51) 

INTERNATIONAL SHOE CO., 

PERRYVILLE. MISSOURI 

Revised Certification of Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 222 of the 
Trade Act of 1974 and in acordancc with 
section 223<a> of such Act. on August 4, 
1975 the Department of Labor issued a 
certification of eligibility to apply for ad¬ 
justment assistance applicable to work¬ 
ers and former workers of the Perry 
ville. Missouri plant of the International 
Shoe Company (TA-W-51). The notice 
of certification was published in the Fed¬ 
eral Register August 15. 1975 <40 FR 
34491). 

Further investigation developed evi¬ 
dence that revealed employment and 
production at the Perryvillc plant con¬ 
tinues to be adversely Influenced by Im¬ 
ports of articles like or directly competi¬ 
tive with men’s footwear produced at the 
Perry ville plant. 

Production at the Perry ville. Missouri 
plant declined 12 percent in quantity in 
the first three quarters of 1976 compared 
to the same period of 1975. Employment 
declined 2 percent in the first three 
quarters of 1976 compared to the same 
period of 1975. 

Imports of men's dress and casual 
footwear increased absolutely and rela¬ 
tively in the first nine months of 1976 
compared to the same period of 1975. 
The ratio of imports to domestic produc¬ 
tion increased from 46.1 percent in the 
first nine months of 1975 to 52.1 percent 
in the same period of 1976. 

Based on additional evidence, a review 
of the entire record and in accordance 
with the provision of the Act, I have 
determined that the termination date 


included in TA-W-51 Certification. Is¬ 
sued on August 4. 1975, should be de¬ 
leted. Such deletion of the termination 
date contained in TA-W-51 Certification 
is hereby made as follows: 

All worker* of tho Perryvilla, Mtwaourt 
plant of tbe International Shoe Company. 
8t. I«ouLh, Missouri a bo became totally or 
partially separated from employment re¬ 
lated to the production of men's footwear 
on or after October 3. 1974 are eligible to 
apply for adjustment ssaistance under Title 
II. Chapter 2 of the Trade Act of 1974 

Signed at Washington DC., this 13th 
dny of January 1977. 

James F. Taylor. 

Director. Office of Management, 
Administration and Planning 


On the basis of a further showing and 
further investigation by the Office of 
Trade Adjustment Assistance, the fol¬ 
lowing recommendation is made: 

That the Notice of Certification applicable 
to workers of the Perryvllle, Missouri plant 
of International Shoe (TA-W-51) be revised 
a* follows: 

"All workers of the Perryvllle, Missouri 
plant of the International Shoe Company 
who became totally or partially separated 
from employment related to the production 
of men's footwear on or after October 3. 1974 
be certified as eligible to apply for adjust¬ 
ment aoRistance under Title II. Chapter 2 of 
the Trade Act of 1974." 

Marvin M. Fooks. 

Director, Office of 
Trade Adjustment Assistance . 

I concur, accept, and adopt the find¬ 
ings of fact and recommendation as set 
forth herein, except as noted below. 

Exceptions: 

(FR Ooc.77-2141 Filed 1-24-77:8:45 ami 


ITA-W-1173) 

J. H. RUTTER REX MANUFACTURING CO.. 

INC., NEW ORLEANS PLANTS 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Workers Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of La¬ 
bor herein presents the results of TA-W- 
1173: investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on 
October 14. 1976 In response to a worker 
petition received on that date which was 
filed on behalf of workers and former 
workers producing work pants and work 
shirts at the New Orleans plants of the 
J. H. Rutter-Rex-Manufacturing Com¬ 
pany. Incorporated. 

The notice of Investigation was pub¬ 
lished in the Federal Register (41 FR 
48811) on November 5. 1976. No public 
healing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of J. H. Rutter- 
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Rex-Manufacturing Company. Incorpo¬ 
rated. the U.S. Department of Commerce, 
the U.S, International Trade Commis¬ 
sion, industry analysts, and Department 
♦flics. 

In order to make an affirmative deter¬ 
mination and Issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of Trade Act of 
1974 must be met: 

(1) That a significant number or propor¬ 
tion of the worker* tn the workers* firm, or 
an appropriate subdivision thereof, have 
become totally or partlaUy separated, or are 
threatened to become totally or partially 
separated; 

(3) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely; 

(3) That articles like or direetty competi¬ 
tive with those produced by the rrm or sub¬ 
division are being Imported la Increased 
quantities, either actual or relative to domes¬ 
tic production; and 

(4) That such Increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. 

The term "contributed importantly** means 
a cause which ta Important but not neces¬ 
sarily more important than any other cause. 

Without regard to whether any of the 
other criteria have been met. criterion 
(3) has not been met. 

The Department’s investigation re¬ 
vealed that the New Orleans plants of 
the J.H. Rutter-Rex- Manufacturing 
Company produce work pants and work 
shirts principally under government con¬ 
tracts Issued by the Defense Personnel 
Support Center in Philadelphia. Pennsyl¬ 
vania. 

Production, sales, and employment at 
the New Orleans plants of the JJ1. Rut- 
ter-Rex-Monufacturing Company, Incor¬ 
porated were influenced in 1975 and 1976 
by restrictions placed by the Defense Per¬ 
sonnel Support Center on its contract bid 
invitations. Certain contracts issued by 
the Defense Personnel Support Center 
have been restricted solely to small busi¬ 
ness bids. The J.H. Rutter-Rex-Manu- 
facturlng Company is not categorised as 
a small business firm. 

The'Defense Personnel Support Center 
restricts all contract bidding on apparel 
and textile items to domestic suppliers. 
There is therefore no foreign competition 
Involved in submitting bids and compet¬ 
ing for such contracts. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that imports of articles like or directly 
competitive with work pants and work 
shirts produced at the New Orleans plants 
of the J. H. Rutter-Rex-Manufacturing 
Company. Incorporated, have not in¬ 
creased as required for certification un¬ 
der section 222 of the Trade Act of 1974. 

Signed at Washington, D.C., this 13th 
day of January 1977. 

James P. Taylor. 

Director. Office of Management, 
Administration and Planning . 

I PR Doc.77-2142 Piled 1 24-77:8:45 ami 


NOTICES 


|TA-W 1231] 

LIBERTY TRUCKING CO.. 

JANESVILLE* WISCONSIN 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment 

Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1231: investigation regarding certifi¬ 
cation of eligibility to appiy for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

* The investigation was initiated on No¬ 
vember 8. 1976 in response to a worker 
petition received on that date which was 
filed on behalf of workers and former 
workers at the Janesville, Wisconsin ter¬ 
minal of Liberty Trucking Company who 
were engaged in providing transporta¬ 
tion services to automobile assembly 
plants. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 23. 1976 ( 41 FR 51632). No public 
hearing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Liberty 
Trucking Company and Department flies. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility 
requirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers tn such workers' firm, or 
an appropriate subdivision of the firm have 
become totally or partially ne^arated. or are 
threatened to become totally or partially 
separated; 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely; 

(3) That article* like or directly com¬ 
petitive with those produced by the firm 
or subdivision are being Imported In In¬ 
creased quantities, either actual or rela¬ 
tive to domestic production: and 

(4) That such Increased Imports have 
contributed importantly to the reparations, 
or threat thereof, and to the decrease In 
•ales or production. 

The term "contributed Importantly*' 
means a cause which la important but not 
necessarily more important than any other 
cause. 

If any of the above criteria is not 
satisfied a negative determination must 
.be made. 

Liberty Trucking Company docs not 
produce an article within the meaning 
of section 222(3) of the Act and this 
Department has already determined 
that the performance of services arc not 
covered by the adjustment assistance 
program. See Notice of Determination 
in “Pan American World Airways. In¬ 
corporated” (TA-W-153, 40 FR 54639). 
The only question in this case is wheth¬ 
er General Motors Corporation, Le.. a 
firm which produces an article, namely 
automobiles, and for whom the service 
Is provided, can be considered the 
“workers* firm”. The Department has 
also previously determined that an In¬ 
dependent firm for which such services 
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are provided cannot be considered the 
"workers* firm,” See Notice of Determi¬ 
nation in “Nu-Car Driveaway, Incor¬ 
porated** (TA-W-393. 41 FR 12749). 

Liberty Trucking Company is a trans¬ 
port business Incorporated in the State 
of Illinois and licensed and regulated by 
the State and the Interstate Commerce 
Commission. Liberty Trucking competed 
for available business with other car¬ 
riers in the Janesville. Wisconsin area 
and each was free to haul for any busi¬ 
ness requesting their services. 

Neither Oeneral Motors Corporation, 
on one hand, nor Liberty Trucking 
Company on the other, is financially or 
otherwise involved in the business of the 
other. Liberty Trucking either owns or 
leases the facilities necessary to the op¬ 
eration of its business and owns or lease* 
all its trucks and equipment. 

The workers upon whose behalf this 
petition was filed were hired and are 
paid by Liberty Trucking Company 
They are supervised by and subject to 
the control of Liberty Trucking per¬ 
sonnel only. All employment benefits 
which they enjoy are provided and 
maintained by Liberty Trucking. 

•Conclusion 

After careful review of the Issues and 
facts involved. I have determined that 
services of the kind provided by Liberty 
Trucking Company. Janesville, Wiscon¬ 
sin are not “articles** within the mean¬ 
ing of section 222 ■ 3) of the Trade Act 
of 1974. and that General Motors Cor¬ 
poration cannot be considered the 
“workers* firm.** The petition for trade 
adjustment assistance is, therefore, de¬ 
nied. 

81gned at Washington, D.C., this 9th 
day of January 1977. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning . 


(TA-W-1210| 

M. JANOWITCH AND SONS. 

MAHANOY CITY. PENNSYLVANIA 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment 
Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1210. investigation regarding eligibil¬ 
ity to apply for worker adjustment assist¬ 
ance as prescribed In section 222 of the 
Act. 

The investigation was Ini tin tod on Oc¬ 
tober 28, 1976 in response to a worker 
petition receded on October 28. 1976 
w r hich was filed on behalf of former 
workers producing ladies' dresses at the 
Mahanoy City, Pennsylvania plant of M. 
Janowitch and Sons. 

The notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 23, 1976 (41 FR 51632). No public 
hearing wax requested and none was held. 

The information upon which the deter¬ 
mination was made was obtained prin- 
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cijxUly from officials of M. Janowltch and 
Sons. Its customers, the U.8. Interna* 
Uortal Trade CommlsaiorL Industry ana¬ 
lysts. and Department flics. 

In order to moke an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance. each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the worker* In the workero* firm, or 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated; 

(2) That aalea or production, or both, of 
such Arm or subdivision have decreased ab¬ 
solutely; 

(3) That article* Uke or directly competi¬ 
tive with thoee produced by the Arm or 
•ubdlrl&ion are being Imported in in¬ 
creased quantities, either actual or relative 
to domestic production: and 

(4) That such Increased imports have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. 

The term "contributed importantly* 1 means 
a cause which Is important but not neces¬ 
sarily more Important than any other cause. 

Without regard to whether any of the 
other criteria have been met. the fourth 
criterion has not been met. 

The Department’s Investigation re¬ 
vealed that M. Janowltch and Sons is a 
contractor producing women’s and 
misses’ dresses for one manufacturer. 
The plant was closed on June 5. 197(5 be¬ 
cause of problems other than competi¬ 
tion for Imports. The subject firm’s only 
manufacturer stated that they would 
still do business with M. Janowltch and 
Sons if they were open and could meet 
their requirements. The manufacturer 
shifted Janowltch's business to other do¬ 
mestic contractors. 

Conclusion 

It Is concluded that imports of articles 
like or directly competitive with women’s 
and misses’ dresses produced at the 
Mahanoy City, Pennsylvania plant of M. 
Janowltch and Sons did not contribute 
importantly to the total or partial sepa¬ 
ration of the works at such plant. 

Signed at Washington. DC., this 12th 
day of January 1977. 

James F. Taylor, 
Director, Office of Management. 

Administration and Planning. 

|FI* Doc.77-2144 Filed I 24-77:6:43 am| 


|TA-W~1193| 

P. J. BARASH ASSOCIATES, INC.. 
CAMDEN. NEW JERSEY 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1193: Investigation regarding cer¬ 
tification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in section 222 of the Act. 

The investigation was initiated on 
October 19. 1976 in response to a worker 


petition received on October 19. 1976 
which was filed on behalf of workers and 
former workers producing women’s 
dresses at the Camden. New Jersey plant 
of P. J. Barash Associates. Incorporated. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 5, 1976 (41 FR 48816). No public 
hearing was requested and none was held*. 

The Information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of P. J. Barash 
Associates. Incorporated, its customers, 
the U.8. Department of Commerce, the 
U.8. International Trade Commission, in¬ 
dustry analysts and Department files. 

In order to make an affirmative deter¬ 
mination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers in the workers' Arm. or 
an appropriate subdivision thereof, have be¬ 
come totally or partially separated, or are 
threatened to become totally or partially 
separated: 

(2) That sale* or production, or both, of 
such Arm or subdivision have decreased ab¬ 
solutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the Arm or sub¬ 
division are being Imported in increased 
quant!ties, either actual or relative to dom¬ 
estic production; and 

(4) That such increased imports have con¬ 
tributed Importantly to the separations, or 
threat thereof, and to the decrease In sales 
or production. The terra ' contributed Im¬ 
portantly" means a cause which Is Important 
but not necessarily more important than 
any other cause. 

The investigation has revealed that 
although the first three criteria have 
been met. the fourth criterion has not 
been met. 

Significant Total or Partial 
Separations 

The average number of production 
workers at P. J. Barash Associates. In¬ 
corporated remained the same from 
1974 to 1975 and declined 12.5 percent 
in the first nine months of 1976 com¬ 
pared to the same period in 1975. Aver¬ 
age weekly hours declined 3.1 percent 
from 1974 to 1975 and decreased 5.3 per¬ 
cent in the first nine months of 1976 
compared to the same period in 1975. 

Sai.es or Production, or Both. Have 
Decreased Absolutely 

Company sales decreased 5.4 percent 
irom 1974 to 1975 and declined 31.7 per¬ 
cent in the first nine months of 1976 
compared to the same period in 1975. 

Increased Imports 

Imports of women’s, misses* and chil¬ 
dren's dresses have declined each year 
since 1971 except in 1975 when imports 
increased over the previous year. The 
ratio of imports to domestic production 
was 9.0 percent in 1971, declined to 6.3 
percent in 1973, and increased to 7.4 per¬ 
cent In 1975. Imports for the first nine 
months of 1976 were up by about 0.5 
percent over the same i>ertod in 1975. 


Contributed Importantly 

The investigation revealed that P. J. 
Barash Associates. Inc., has two cus¬ 
tomers the larger of which does not Im¬ 
port dresses and has reduced its pur¬ 
chases from P. J. Barash in 1975 com¬ 
pared to 1974 and in the first nine 
months of 1976 compared to the Uke 
period in 1975. The remaining customer 
increased its purchases from P. J. Barash 
in 1975 compared to 1974 and in the first 
nine months of 1976 compared to the 
like period in 1975. The decline in pur¬ 
chases by the non-importing customer 
was not off ret. and this decline accounted 
for the entire sales decline experienced 
by P. J. Barash. 

Conclusion 

After careful review of the fActs ob¬ 
tained in the Investigation, I conclude 
that Increases or imports like or directly 
competitive with women’s dresses which 
are produced at the Camden. New Jersey 
plant of P. J. Barash Associates. Incor¬ 
porated, did not contribute Importantly 
to the total or partial separations of the 
workers at such plant. 

Signed at Washington. D.C., this 13th 
day of January 1977. x 

James F. Taylor, 
Director . Office of Management, 
Administration and Planning. 

I FR Doc. 77-2145 Filed l-24-77;8:45 am| 


(TA-W-804) 

REPUBLIC STEEL CORP. 

CANTON SOUTH PLANT 
Revised Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment 

Assistance 

In accordance with section 223 of the 
Trade Act of 1974, the Department of 
Labor issued a notice of negative deter¬ 
mination regarding certification of eligi¬ 
bility to apply for worker adjustment 
assistance on August 20, 1976 (41 FR 
37430) applicable to former workers 
producing stainless steel and alloy steel 
products at the Canton South plant of 
Republic Steel Corporation, Canton, 
Ohio 

At the request of an official of the 
United Steelworkers of America, a 
further investigation was instituted by 
the Director of the Office of Trade Ad¬ 
justment Assistance. The further inves¬ 
tigation developed additional informa¬ 
tion from company officials and a broader 
spectrum of the plant’s customers con¬ 
cerning the influence of imports on the 
employment of workers at the plant. 

In order to make an affirmative deter¬ 
mination and Issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility 
requirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of the workers In the workers* firm, 
or an appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated: 
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(2) That sales or production, or both, of 
such firm or subdivision have decreased 
absolutely; 

($) That articles like or directly compet¬ 
itive with those produced by the firm or 
subdivision are being Imported in Increased 
quantities, cither actual or relative to do¬ 
mestic production: and 

<41 That such Increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease in sales 
or production. The term ’‘contributed im¬ 
portantly" means a cause which is Important 
but not necessarily more Important than 
any other cauto. 

The investigation has revealed that 
with respect to the production of stain¬ 
less steel, all four of the above criteria 
have been met but that with respect to 
the production of alloy steel criterion (4) 
has not been met. 

Significant Total or Partial 
Separations 

The average number of production 
workers at Canton South increased 13.i 
percent in 1974 compared with 1973, de¬ 
creased 34.6 percent in 1975 compared 
with 1974 and decreased 36.4 percent in 
the first quarter of 1976 compared with 
the first quarter of 1975. 

Sales or Production, or Both. Have 
Decreased Absolutely 

Shipments of stainless steel sheet and 
plate increased 139,2 percent in 1974 
compared with 1973, decreased 67.4 per¬ 
cent in 1975 compared with 1974 and 
decreased 62.8 percent in the first quarter 
of 1976 compared with the first quarter 
of 1975. Shipments of alloy steels in¬ 
creased 21.8 percent in 1974 compared 
with 1973, decreased 36.3 percent In 1975 
compared with 1974 and decreased 48.4 
percent in the first quarter of 1976 com¬ 
pared with the first quarter of 1975. 

Increased Imports 

Imports of stainless steel sheet and 
plate decreased 36.5 percent In 1972 com¬ 
pared with 1971. decreased 18.0 percent 
In 1973 compared with 1972. increased 
33.3 percent in 1974 compared with 1973 
and increased 3.0 percent in 1975 com¬ 
pared with 1974. The ratios of imports 
to domestic shipments nnd consumption 
increased from 10.4 percent and 9.9 per¬ 
cent respectively, in 1974 to 21.3 percent 
and 18.3 percent., respectively, in 1975. 

Imports of alloy sleel blooms, slabs, 
billets, ingots, castings and sheet bars 
decreased 0.6 percent in 1972 compared 
with 1971. decreased 13.5 percent in 1973 
compared with 1972. decreased 37.1 per¬ 
cent in 1974 compared with 1973 and 
increased 10 0 percent In 1975 compared 
with 1974. The ratios of imports to do¬ 
mestic shipments and consumption In¬ 
creased from 0.28 percent for each, in 
1974 to 0.34 percent for each. In 1975. 

Contributed Importantly 

The additional information developed 
in the investigation revealed that the 
Canton South plant Is part of the fully 
integrated production operations of Re¬ 
public Steel's Central Alloy District. The 
Canton South plant performs various op¬ 
erations on stainless and alloy steel prod¬ 
ucts within the organisational framework 


of Republic’s Central Alloy District. 
Shipments of stainless steel products are 
received from other plants within the 
Central Alloy District including the Can¬ 
ton Works nnd the Massillon Works and 
are further processed at the Canton 
8outh plant. In addition, stainless steel 
products at an earlier stage of produc¬ 
tion are shipped from the Canton South 
plant to other plants within the Central 
Alloy District. The majority of processed 
products and finished products are con¬ 
sidered sales of the other plants in the 
Central Alloy District. 

Due to the high degree of integration 
which exists between the Canton South 
plant and other plants of the Central 
Alloy District, the impact of imports on 
the sales of stainless steel products of 
the Central Alloy District directly affects 
the production operations at the Canton 
South plant. The Department has issued 
certifications for each of the plants in 
the Central Alloy District noting that in¬ 
creases of imports of stainless steel like 
or directly competitive with stainless 
steel produced at the Canton Works <TA¬ 
W-665 > and the Massillon Works (TA¬ 
W-666) contributed importantly to the 
total or partial separations of workers 
at these plants. 

Customers Indicated that they had not 
shifted purchases of alloy steels from the 
Canton South plant to foreign sources. 
These customers, including commercial 
aircraft, defense and aerospace contrac¬ 
tors and subcontractors, cited slowdowns 
in commercial aircraft production and 
delays In the contracting and procure¬ 
ment of certain weapons system? are rea¬ 
sons for reduced purchases of alloy steels 
from the Canton plant. 

Conclusion 

Based on additional evidence, a review' 
of the entire record and in accordance 
with the provisions of the Trade Act of 
1974,1 hereby issue the following certifi¬ 
cation : 

All workers engaged it) employment related 
to the production of etalnlcwn eteel In the 
South Jobbing Mill. South Sheet Mill* 7. 8. 
0 and 12 the South Finishing Deportment, 
the Forging Department and the Special Bar 
PlnUhlng Department and all workers en¬ 
gaged in employment related to the proceed¬ 
ing of Clad and the finishing of stainless 
steel at the Canton South plant of Republic 
Steel Corporation. Canton. Ohio who become 
totally or partially separated from employ¬ 
ment on or after March 20, 1075 are eligible 
to apply for adjustment am stance under 
Title II. Chapter 2 of the Trade Act of 1074. 

It Is further concluded that increases 
of Imports of alloy steels and stainless 
steel did not contribute Importantly to 
the total or partial separations of work¬ 
ers in the Vncuum Melt Departments, in 
Steel Ingot Conditioning nor of employ¬ 
ees engaged in employment related to 
the production of alloy steel at the 
Canton South plant. 

Signed at Washington. D.C., this 13th 
day of January 1977. 

James* P. Taylor. 

Director, Office of Management. 

Administration and Planning. 

I PR Doc.77-2146 Filed 1 24-77;8:45 ami 


|TA-W-I185| 

SPORTSWEAR MANUFACTURING CO., 
INC. 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-1165: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act 

The investigation was initiated on 
October 13. 1976 in response to a worker 
petition received on that date which was 
filed by the Amalgamated Clothing and 
Textile Workers Union (ACTWU) on 
behalf of workers formerly producing 
men's suits, sportcoats, pants and vests 
at Sportswear Manufacturing Company. 
Inc., Brooklyn, New York. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Octo¬ 
ber 29. 1976 (41 FR 47630». No public 
hearing was requested and none was held. 

The Information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of Sportswear 
Manufacturing Company, Inc., its cus¬ 
tomers, the US. Department of Com¬ 
merce. the U.S. International Trade 
Commission, Industry analysis and De¬ 
partment files. 

In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or propor¬ 
tion of ths workers In such worker** llrni. 
or on appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated: 

(2) That sales or production, or both, of 
such firm or subdivision have decreased ab¬ 
solutely; 

(3) That articles like or directly competi¬ 
tive with those produced by the firm or sub¬ 
division are being imported In increased 
quantities, either actual or relative to do¬ 
mestic production: 

<4) Tliat such increased Imports have con¬ 
tributed importantly to the separations, or 
threat thereof, and to the decrease in sales 
or production. The term "contributed Im¬ 
portantly" means a cause which is Important 
but not necessarily more important than 
any other cause. 

The Investigation has revealed that 
all four of the above criteria have b^cn 
met. 

Significant Total or Partial 
Separations 

Average employment of production 
workers fell 38 percent in 1975 compared 
to 1974. Although employment rose 13 
percent in the first ten months of 1976 
compared to the like period of 1975. em¬ 
ployment declined 22 percent In the July 
through October period of 1976 compar¬ 
ed to the like period of 1975. 

All production workers were separated 
from employment on or before October 
29. 1976 when the company ceased oper¬ 
ations. 
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Sales or Production, or Both. Have 
Decreased Absolutely 

Unit production fell 25 percent In 1975 
compared to 1974 and rose 40 percent 
in the first ten months of 1976 compared 
to the like period of 1975. 

The increases in employment and pro¬ 
duction shown when comparing the first 
ten months of 1976 to the first ten 
months of 1975 are misleading. Produc¬ 
tion was temporarily curtailed and em¬ 
ployees were laid off for two months In 
1975 while the company moved to a new 
facility. 

Increased Imports 

Imports of men’s and boys' tailored 
dress coots and sportcoats increased 
each year from 1971 to 1973. declined In 

1974 compared to 1973. rose 8 percent in 

1975 compared to 1974 and increased 
32 percent in the first nine months of 

1976 compared to the like period of 
1975. The ratio of Imports to domestic 
production Increased from 21.3 percent 
In 1974 to 30.9 percent in 1975 and rose 
from 23.8 percent in the first half of 
1975 to 30.7 percent in the like period 
of 1976. 

Imports of men’s and boys' tailored 
suits increased every year since 1971. rose 
27 percent in 1975 compared to 1974 and 
increased 7 percent, in the first nine 
months of 1976 compared to the like pe¬ 
riod of 1975. The ratio of Imports to do¬ 
mestic production increased from 12.3 
percent in 1974 to 17.4 percent In 1975 
and declined from 19.9 percent in the 
first half of 1975 to 17.3 percent In the 
like period of 1976. 

Imports of men's and boys* dress and 
sport trousers and shorts increased In 
1972 compared to 1971. declined in 1973 
and 1974. rose 39 percent in 1975 com¬ 
pared to 1974 and increased 41 percent 
in the first nine months of 1976 com¬ 
pared to the like period of 1975. The ratio 
of imports to domestic production in¬ 
creased from 18.2 percent in 1974 to 30.3 
percent in 1975 and rose from 28.2 per¬ 
cent In the first half of 1975 to 32.0 per¬ 
cent in the like period of 1976. 

Imports of men's and boys’ tailored 
milt vests Increased every year since 
1971. rose 154 percent in 1975 compared 
to 1974 and increased 114 percent in the 
first nine months of 1976 compared to 
the like period of 1975. The ratio of im¬ 
ports to domestic production Increased 
from 12.2 percent in 1974 to 16.3 percent 
In 1975. 

COXTRIDUTED IMPORTANTLY 

The parent corporation which received 
approximately 80 percent of 8portswcar 
Manufacturing Company’s production, 
increased purchases of imported men's 
suits, sportcoats and pants by more than 
100 percent and reduced orders to 
Sportswear Manufacturing Company. 
Inc. in 1975 compared to 1974. 

The corporation reduced purchases 
from all sources in 1976 due to its own 
declining sales. The decline In sales was 
attributed to competition from other re¬ 
tailers who purchase large quantities of 
low priced Imported men's clothing. 


Conclusion 

After careful review of the facts ob¬ 
tained In the Investigation, I conclude 
that Increases of Imports like or directly 
competitive with men's suits, sportcoats, 
pants and vests produced at Sportswear 
Manufacturing Company. Inc., Brook¬ 
lyn, New York. & subsidiary of Robert 
Hall Clothes. New York. N.Y. did con¬ 
tribute importantly to the total or par¬ 
tial separation of the workers of that 
company. In accordance with the provi¬ 
sions of the Act, I make the following 
certification: 

All work tn engaged in employment related to 
the production of men's suits, sportcoat*, 
pants and vests at Sportswear Manufacturing 
Company. Inc.. Brooklyn. New York who be¬ 
came totally or partially separated from 
employment on or after September 29. 1975* 
are eligible to apply for adjustment assist¬ 
ance under Title IX, Chapter 2 of the Tirade 
Act Of 1974. 

Signed at Washington. D.C.. this 13th 
day of January 1977. 

James P. Taylor. 

Director, Office of Management . 

Administration and Planning. 

|FR Doc.77-2147 Filed 1-24-77:8:45 am) 


(TA-W* 9181 

U BRAND CORP., ASHLAND. OHIO 

Correction of Certification of Eligibility To 

Apply for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974. on October 18, 1976 
the Department of Labor Lssued a certifi¬ 
cation of eligibility to apply for adjust¬ 
ment assistance applicable to workers 
and former workers at the Ashland. Ohio 
plant (Machine Division) and Shelby. 
Ohio warehouse of the U-Brand Corpo¬ 
ration (TA-W-918). The Notice of Certi¬ 
fication was published in the Federal 
Register on October 29. 1976 <41 FR 
47632). 

The certification as originally issued 
excluded workers who were engaged in 
employment related to the distribution 
of Iron pipe fittings at the Vernon. Cali¬ 
fornia warehouse of the U-Brand Cor¬ 
poration. 

The certification tssued October 18. 
1976 Is hereby amended to include all 
workers of the Vernon. California ware¬ 
house of the U-Brand Corporation. 

Signed at Washington, D.C., this 15th 
day of January 1977. 

James F. Taylor. 

Director, Office of Management, 
Administration and Planning. 

(FR Doc.77-2148 Filed 1-24-77:8:45 am| 


ITA-W-1.581] 

U.S. STEEL CORP. 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust- 
ment Assistance 

On January 10. 1977 the Department 
of Labor received a petition dated De¬ 
cember 23. 1976 which was filed under 


section 221 < a> of the Trade Act of 1974 
("the Act") by the United Steelworkers 
of America on behalf of the workers and 
former workers of Duluth. Minnesota 
plant of U.8. Steel Corporation, Pitts¬ 
burgh. Pa. (TA-W-1.561). Accordingly, 
the Director. Office of Trade Adjustment 
Assistance. Bureau of International 
Labor Affairs, has Instituted an Investi¬ 
gation os provided in section 221 (a» of 
the Act and 29 CFR 90.12. 

The purpose of the Investigation is to 
determine whether absolute or relative 
increase of imports of articles like or di¬ 
rectly competitive with coke produced by 
U.S. Steel Corporation or an appropriate 
subdivision thereof have contributed im¬ 
portantly to an absolute decline in sales 
or production, or both, of such firm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a 
significant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, as ap¬ 
propriate. to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title H. Chapter 2, 
of the Act in accordance with the provi¬ 
sions of Subpart B of 29 CFR Part 90. 

Pursuant to 29 CFR 90.13. the peti¬ 
tioner or any other person showing a 
substantial interest In the subject matter 
of the investigation may request a public 
hearing, provided such request is filed in 
writing with the Director. Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than February 4, 
1977. 

Interested persons are Invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 4, 1977. 

The petition filed In this case is avail¬ 
able for inspection at the Office of the 
Director. Office of Trade Adjustment 
Assistance. Bureau of International 
Affairs, U8. Department of Labor, 200 
Constitution Avenue. NW„ Washington. 
D.C. 20210. 

Signed at Washington. D.C. this iOtli 
day of January 1977. 

Maiivin M. Fogks, 
Director, Office of Trade 
Adjustment Assistance , 

|FR Doc 77-2350 FUcd 1-24-77;8:48 am| 


|TA-W-1.M2| 

U.S. STEEL CORP. 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust* 
ment Assistance 

On January 10. 1977 the Department 
of Labor received a petition dated De¬ 
cember 23. 1976 which was filed under 
section 221(a) of the Trade Act of 1974 
("the Act") by the UjS. Steelworkers of 
America on behalf of the worker* and 
former workers of Rankin. Pennsylvania 
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plant of U.8. Steel Corporation, Pitts¬ 
burgh. Pa. (TA-W-1,562). Accordingly, 
the Director, Office of Trade Adjustment 
Assistance. Bureau of International 
Labor Affairs, has Instituted an investi¬ 
gation as provided In section 221 < a) of 
the Act and 29 CFR 90.12. 

The purpose of the Investigation Is to 
determine whether absolute or relative 
increases of Imports of articles like or 
directly competitive with Iron products 
produced by U.8. Steel Corporation or 
an appropriate subdivision thereof have 
contributed importantly to an absolute 
decline in sales or production, or both, 
of such firm or subdivision and to the 
actual or threatened total or partial sep¬ 
aration of a significant number or pro¬ 
portion of the workers of such firm or 
subdivision. The Investigation will fur¬ 
ther relate, as appropriate, to the deter¬ 
mination of the date on which total or 
partial separations began or threatened 
to begin and the subdivision of the firm 
involved. A group meeting the eligibil¬ 
ity requirements of section 222 of the Act 
will be certified as eligible to apply for 
adjustment assistance under Title IT, 
Chapter 2. of the Act in accordance with 
the provisions of Subpart B of 29 CFR 
Part 90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a sub¬ 
stantial interest in the subject matter of 
the investigation may request a public 
healing, provided such request is filed in 
writing with the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than February 4. 
1977. 

Interested persons are Invited to sub¬ 
mit wrritten comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 4,1977. 

The petition filed in this case is avail¬ 
able for inspection at the Office of the 
Director, Office of Trade Adjustment 
Assistance, Bureau of International 
Labor Affairs, U.S. Department of Labor, 
200 Constitution Avenue. NW„ Wash¬ 
ington, D.C. 20210. 

Signed at Washington. D.C. this 10th 
day of January 1977. 

. Marvin M. Fooks. 

Director , Office of Trade 
Adjustment Assistance. 

| PR Doc.77-2361 Filed 1-34-77;8 45 tm| 


|TA-W-1,557| 

WILLOFORM MANUFACTURING CO.. 
INC. 

Investigation Regarding Certification of 
Eligibility To Apply for Worker Adjust¬ 
ment Assistance 

On January 1, 1977 the Department of 
Labor received a petition dated Decem¬ 
ber 1, 1976 w’hlch was filed under section 
221 <a> of the Trade Act of 1974 (“the 
Act") by the International Ladies’ Gar¬ 
ment Workers Union on behalf of the 
workers and former workers of Willo- 
form Manufacturing Co., Inc., New York. 
New York <TA-W-1,557>. Accordingly, 
the Director, Office of Trade Adjustment 
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Assistance, Bureau of International 
Labor Affairs, has instituted an investi¬ 
gation as provid ed In section 221 (a> of 
the Act and 29 CFR 90.12. 

The purpose of the investigation Ls to 
determine whether absolute or relative 
increases of Imports of articles like or 
directly competitive with brassieres and 
girdles produced by Wttloform Manufac¬ 
turing Co.. Inc. or an appropriate sub¬ 
division thereof have contributed Im¬ 
portantly to an absolute decline in sales 
or production, or both, of such firm or 
subdivision and to the actual or threat¬ 
ened total or partial separation of a sig¬ 
nificant number or proportion of the 
workers of such firm or subdivision. The 
investigation will further relate, os ap¬ 
propriate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. A 
group meeting the eligibility require¬ 
ments of Section 222 of the Act will be 
certified as eligible to apply for adjust¬ 
ment assistance under Title II. Chapter 
2. of the Act in accordance with the 
provisions of Subpart B of 29 CFR Part 
90. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioner or any other person showing a 
substantial interest in the subject matter 
of live investigation may request a public 
hearing, provided such request Is filed in 
writing with the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than February 4. 
1977. 

Interested persons are invited to sub¬ 
mit written comments regarding the sub¬ 
ject matter of this investigation to the 
Director, Office of Trade Adjustment As¬ 
sistance, at the address shown below\ not 
later than February 4, 1977. 

The petition filed In this case is avail¬ 
able for inspection at the Office of the 
Director. Office of Trade Adjustment As¬ 
sistance, Bureau of International Labor 
Affairs, U.S. Department of Labor, 200 
Constitution Avenue, NW.. Washington, 
D.C. 20210. 

Signed at Washington. D.C. this 1st 
day of January 1977. 

Marvin M. Fooks, 
Director , Office of Trade 
Adjustment Assistance . 

JFR Doc 77 2362 Filed 1-24-77:8:45 ami 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

| Notice (77-411 

NASA RESEARCH AND TECHNOLOGY AD¬ 
VISORY COUNCIL PANEL ON AVIATION 

SAFETY AND OPERATING SYSTEMS 

SUBCOMMITTEE ON AVIATION SAFETY 

REPORTING SYSTEM 

Meeting 

The NASA Research and Technology 
Advisory Council < RTAC», Subcommit¬ 
tee on Aviation Safety Reporting .ys- 
tcin will meet on February 15-16. 1977. 
at the Ames Research Center. Moffett 
Field. CA 94035. The meeting will be held 
in the Committee Room. AdminLst ration 
Building The meeting is being held at 
this time to review the operation of the 


Aviation 8afety Reporting System „.id to 
plan the onc-ycar evaluation. Members 
of the public wifi be admitted on a first 
come, first served basis up to the seating 
capacity of the room which ls about 25 
persons. All visitors must report to the 
Ames Research Center receptionist in the 
Administration Building 
The RTAC Subcommittee on Aviation 
Safety Reporting System serves in an 
advisory capacity only. The Chairman ia 
Mr. John H. Winant. There are 12 mem¬ 
bers. The following list sets forth the 
approved agenda and schedule for the 
February 15-16. 1977. meeting of the 
Aviation Safety Reporting System Sub¬ 
committee. For further information 
please contact Mr. E. Ocne Lyman, NASA 
Headquarters. Code RB. Wnahington. DC 
20546 (202-755-2380). 

FtmcAJiT 15. 1977 


Time Topic 

9 a m.. Report of the chairman. 


(Purport*: To summarize 
activities relating to the 
Aviation Safety Report¬ 
ing System (ASR8) 
since tho last subcom¬ 
mittee meeting.) 

9 30 am. Report on the Aviation 

Safety Reporting Sys¬ 
tem. (Purpose: To de¬ 
scribe statu* of activities 
pertaining to A SR3 
operations. Members will 
comment on thee* ac¬ 
tivities and Identify 
Items requiring addi¬ 
tional attention ) 

10:30 a m. Review of Aviation Safety 

Reporting System Re¬ 
ports. (Purpose: To 

allow members an op¬ 
portunity to comment 
on information received 
* and topics requiring 
special analysts.) 

2:30 pm- Report of Security Group. 

(Purpose: To review 

security aspects of ABRS 
and to receive members* 
advice and recommenda¬ 
tions concerning ASRS 
security.) 

3:30 p.m.. Review of Aviation Safety 

Research. (Purpose: To 
review ongoing aviation 
safety research studies 
and to receive members* 
advice about these 
studies.) 

Fraauaar 16, 1977 

8:30 a m-- Develop ASRS Evaluation 

Plan. (Purpose: To de¬ 
velop an approach, 
schedule, and aaslgu rc- 
sponel bill tie* for the 
ASRS one-year evalua¬ 
tion. ) 

10:30 a~tn_ Members* Discussion. 

(Purpose: To consider 
total aspect* of AfiRS 
and provide advice and 
recommendations about 
Its operation.) 

i p.m--- Adjourn. 

John M. Coulter, 
Acting Assistant Administrator 
for DOD and Interagency 
Affairs National Aeronautics 
and Space Administration. 

January 17. 1977. 

|PR Doc.77-2187 Plied 1 2+ 77.8 45 amj 
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NOTICES 


NATIONAL SCIENCE FOUNDATION 
ADVISORY PANEL FOR PSYCHOBIOLOGY 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act* Pub. L. 92-463, the 
National Science Foundation announces 
the following meeting: 

Name: Advisory Panel for Psychobiology. 
Date: February 10 and 11. 1977. 

Time and place: 9:00 ajn. to 6:00 p.m. each 
day; National Science Foundation. 1600 O 
St. N.W., Washington. D.C. Room 331. 
Type of meeting: Part Open (Open 9:00 am. 
to 10:00 am., February 11. 1977; remainder 
Closed). 

Contact person: Fred StoUnltz, Program 
Director for Psychobiology Room 320. Na¬ 
tional Science Foundation. Washington. 
D.C. Telephone: (203) 633-4264. 

Summary minutes: (open portion). May be 
obtained from the Committee Management 
Coordination Staff. Division of Personnel 
and Management. Room 346. National 
Science Foundation. Washington. D.C. 
20650. 

Purpose of panel: To provide advice and rec¬ 
ommendations concerning support for re¬ 
search in psychobiology. 

Agenda: February 10. 9:00 am. to 5:00 
pm.. February 11, 10:00 am to 6:00 pm. 
Closed. The panel will be reviewing and 
evaluating research proposals and projects 
aa part of the selection process for awards. 
February 11, 9:00 am. to 10:00 am., open. 
The Panel will be discussing methods of 
assessing the state and outlook of the field 
of Psychobiology and the rote and perform¬ 
ance of the Psychobiology Program In sup¬ 
porting It. 

Reason for closing: The proposals and proj¬ 
ects being reviewed Include Information of 
a proprietary or confidential nature, In¬ 
cluding technical information; financial 
data, such as salaries; and personal Infor¬ 
mation concerning Individuals associated 
with the proposals and projects. These 
matters are within exemptions (4) and <6) 
of 6 UAC. 552 (b). Freedom of Informa¬ 
tion Act. The rendering of advice by the 
panel Is considered to be a part of the 
Foundation's deliberative process and Is 
thus subject to exemption t5) of the Act, 
Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Offccer pursuant to provisions of sec¬ 
tion 10(d) of Pub. L. 92-463. The Commit¬ 
tee Management Officer was delegated the 
authority to make determinations by the 
Director. N8F. on February 11. 1976. 

M. Rebecca Winkler, 

Acting Committee 
Management Officer. 

January 19, 1977. 

|FR Doc.77-2343 Filed 1-24 77.6:45 am| 


ADVISORY PANEL FOR SENSORY 
PHYSIOLOGY AND PERCEPTION 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, the 
National Science Foundation announces 
the following meeting: 

Name: Advisory Panel for Sensory Physiology 
and Perception 

Date and time: February 7 and 8. 1977: 9:00 
AM.-6:00 P M each day. 

Place: National Science Foundation. 1600 O 
Street N.W.. Washington, DC. 20550. Room 
617. 


Type of meeting; Closed. 

Contact person: Dr. Terrence R. Dolan, Pro¬ 
gram Director, Sensory Physiology and Per¬ 
ception. Room 320. National Science Foun¬ 
dation. Washington. D.C. 20560, Telephone: 
(202) 634-1624. 

Purpose of panel: To provide advice and rec¬ 
ommendations concerning support for re¬ 
search in sensory physiology and percep¬ 
tion. 

Agenda: To review and evaluate research 
proposals and projects as part of the selec¬ 
tion process for awards. 

Reason for closing: The proposals and proj¬ 
ects being reviewed Include information of 
a proprietary or confidential nature. In¬ 
cluding technical information; financial 
data, such aa salaries: and personal infor¬ 
mation concerning Individuals associated 
with the proposals and projects. These mat¬ 
ters are within exemptions (4) and (6) 
of 6 U5.C. 562(b), Freedom of Informa¬ 
tion Act. The rendering Of advice by the 
panel is considered to be a part of the 
Foundation's deliberative process and Is 
thus subject to exemption (6) of the Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of sec¬ 
tion 10(d) of PI*. 92 463. The Committee 
Management Officer was delegated the au¬ 
thority to make determinations by the Di¬ 
rector. N8P, on February 11. 1976. 

M Rebecca Winkler. 

Acting Committee 
Management Officer. 

January 19, 1977. 

|FR Doc.77- 2267 Filed 1-24-77:6 45 am) 


ADVISORY PANEL FOR SYSTEMATIC 
BIOLOGY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act., Pub. L. 92-463. the 
National Science Foundation announces 
the following meeting: 

Name: Advisory Panel for Systematic Biology. 
Date and time: February 10 and II. 1977— 
8:30 a.m. to 5:00 p.m. each day. 

Place: Room 643. National Science Founda¬ 
tion. 1800 O Street, NW. Washington. D C. 
20550. 

Type of meeting: Closed. 

Contact person: Dr. John W. Wright, Pro¬ 
gram Director, Systematic Biology Pro¬ 
gram, Room 336. National Science Founda¬ 
tion. Washington. D.C. 20550, telephone 
(202) 632-5646 

Purpose of panel: To provide advice and rec¬ 
ommendations concerning support for re¬ 
search in systematic biology. 

Agenda: To revlow and evaluate research pro¬ 
posals and projects as part of the selec¬ 
tion process for awards. 

Reason for closing: Tho proposals and proj¬ 
ects being reviewed include information of 
a proprietary or confidential nature. In¬ 
cluding technical information: financial 
data, such as salaries; and personal Infor¬ 
mation concerning individuals associated 
with the proposal* and projects. These mat¬ 
ters are within exemptions (4) and (6) 
of 6 U.3 C. 652(b). Freedom of Informa¬ 
tion Act. The rendering of advice by the 
panel is considered to be a part of the 
FoundaUon‘a deliberative process and Is 
thus subject to exemption (6) of the Act. 
Authority to close meeting: This determina¬ 
tion was mode by the Committee Manage¬ 
ment Officer pursuant to provisions of sec¬ 
tion 10(d) of P.L, 92-463. The Committee 
Management Officer was delegated the au¬ 


thority to make determinations by the Dl- ‘ 
rector. NSP. on February 11. 1976. 

M. Rebecca Winkler, 

Acting Committee 
Management Officer. 

January 19. 1977. 

|FR Doc 77-2344 Filed 1-24-77:6:45 omj 


FEDERAL SCIENTIFIC AND TECHNICAL 

INFORMATION MANAGERS 

Mooting 

Hie next meeting of the Federal 
Scientific and Technical Information 
Managers will be held on Wednesday. 
February 9. 1977, from 9:30 a.m.-12 
noon, at the Department of Commerce. 
14th and Constitution Avenue. NW. Con¬ 
ference Room B—641. The theme of this 
meeting will be the •'Micrographics, 
Video and Other Image Transfer Devel¬ 
opments: Substitutes or Complements 
for Computer-Based Communication?'’ 

These meetings, sponsored by the Na¬ 
tional Science FoundaUon. provide a 
forum for the Interchange of Informa¬ 
tion concerning common problems and 
coordination In the areas of Federal 
sclenUflc and technical Information and 
communications. 

These meetings are designed solely for 
the benefit of Federal employees and of¬ 
ficers. and do not fall under the provi¬ 
sions of the Federal Advisory Commit¬ 
tee Act <P.L, 92-463>. However, this 
meeting Is believed to be of sufficient 
importance and Interest to the public to 
be announced in the Federal Register. 

Any persons wishing to attend this 
meeting or requiring further Informa¬ 
tion should notify Mr. Andrew A. Alncs. 
Division of Science Information, Nation¬ 
al Science FoundaUon. 1800 O Street, 
NW. Washington. DC 20550, telephone: 

»202 > 632-5836. 

Lee O. Bur china l 

Director . 

Division of Science Information. 

January 22. 1977. 

| PR Doc. 77 2266 Filed 1-24-77; 8:45 am| 

NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR 

SAFEGUARDS NUCLEAR REGULATORY 

COMMISSION 

Notice of Meeting 

In accordance with the purposes of 
Sections 29 and 162b. of the Atomic En¬ 
ergy Act <42 U.8.C. 2039, 2232b.), the 
Advisory Committee on Reactor Safe¬ 
guards will hold a meeting on Febru¬ 
ary 10-12. 1977, in Room 1046, 1717 H 
Street NW.. Washington, D.C. 

The agenda for the subject meeting 
will be as follows: 

Thursday, February 10.1977 

8:00 AM. — 8:45 AM,: Executive Ses- 
slon (Closed), —The Committee will dis¬ 
cuss the qualifications of candidates 
nominated for appointment to the ACRS. 

8:45 AM-9:45 AM.: Executive Session 
(Open), —The Committee will hear and 
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discuss the reports of ACRS Subcommit¬ 
tees and consultants who may be present 
regarding the evaluation of selected 
safety Issues related to light-water re¬ 
actors. Portions will be closed if neces¬ 
sary to discuss proprietary material or 
intra-agency memoranda prepared for 
internal use only. 

9:45 AM -12:45 PM. and 1:45 PM.- 
4:45 P.M.: Meeting on Evaluation o/ Sc- 
lected Safety lames Related to Light- 
Water Reactors < Open ).—The Commit¬ 
tee will hear presentations and hold dis¬ 
cussions regarding evaluation of selected 
safety issues related to light-water re¬ 
actors . 

Portions of tills session will be closed 
if necessary to receive reports from in¬ 
dividual NRC employees who will pre¬ 
sent their personal opinions and recom¬ 
mendations only in confidence. Portions 
will also be closed if required to review 
Proprietary Information related to the 
matters being considered and intra¬ 
agency memoranda prepared for inter¬ 
nal use only. 

4:45 PM.-6:30 P.M.: Executive Session 
( Open)* —The Committee will hear and 
discuss reports of ACRS Subcommittees 
regarding proposed Regulatory Guides 
and regulatory activities related to the 
practices and policies for correction of 
ECCS errors for operating power plants. 
The Committee will also discuss a pro¬ 
posed revision of its report on the Status 
of Generic Matters Related to Light- 
Water Reactors. 

Friday, February 11. 1977 

8:30 AM. — 11:15 AM.: Meeting with 
Members of the SRC Staff .—This portion 
of the meeting will include sessions with 
the Executive Director for Operations 
and other members of the NRC Staff re¬ 
lated to current reactor operating experi¬ 
ence and licensing actions: evaluation of 
generic matters related tollght-water re¬ 
actors, Including performance of steam 
generator tubes in pressurized water re¬ 
actors and evaluation of fuel handling 
accidents Inside containment; and eval¬ 
uation of safety research data and regu¬ 
latory requirements of the Federal Re¬ 
public of Germany. The future schedule 
for ACRS activities will be discussed. Re¬ 
ports will be made to the Committee re¬ 
garding the NRC program to evaluate 
integrity of reactor pressure vessels de¬ 
signed and fabricated to the ASME Boiler 
and Pressure Vessel Code Sections I and 
Vni and the NRC program to review en¬ 
vironmental phenomena at sites with 
facilities for processing and fabricating 
plutonium. 

11:15 AM.-12:00 Noon: Executive Ses¬ 
sion (Open).—The Committee will hear 
and discuss the report of the ACRS Sub¬ 
committee and consultants who may be 
present regarding the analytical models 
formulated to evaluate use of Exxon Nu¬ 
clear Company Replacement Fuel for 
Light-Water Reactors. Portions of this 
session will be closed If required to dis¬ 
cuss Proprietary Information related to 
the design, fabrication, or operation of 
this fuel. 

1:00 PM.-3:00 PM.: Meeting Regard¬ 
ing Exxon Nuclear Company . Inc. Re¬ 


placement Fuel for Light-Water Reac¬ 
tors (Open ).—The Committee will hear 
and discuss Information with representa¬ 
tives of the NRC Staff and the Exxon Nu¬ 
clear Company. Inc., and the Jersey Cen¬ 
tral Power & Light Company, regarding 
the ECCS evaluation models for replace¬ 
ment fuel to be used In non-jet pump 
boiling water reactors and pressurized 
water reactors with low-pressure con¬ 
tainment. 

Portions of this session will be closed 
if required to discuss Proprietary Infor¬ 
mation related to the design, fabrication 
or operation of this type fuel. 

3:00 PM.-5:00: Executive Session 

lOpen).—The Committee will hear and 
discuss the reports of ACRS Subcommit¬ 
tee Chairmen with respect to ACRS ac¬ 
tivities regarding review of the Zion Nu¬ 
clear Station. ACRS review of the Clinch 
River Breeder Reactor, review of sites 
with environmental phenomena for plu¬ 
tonium processing and fabrication facili¬ 
ties. and ACRS review of the NRC plan 
to reevaluate siting policy and practices. 

5:00 PM-6:30: Executive Session 
<Closed >.—The Committee will meet in 
closed Executive Session to discuss the 
qualifications of proposed candidates for 
appointment to the Committee. The 
Committee will discuss a proposed ACRS 
report on safeguards provisions at nu¬ 
clear facilities. 

Saturday. February 12, 1977 

8:30 AM -4:30 PM.: Executive Session 
(Open). —The Committee will discuss 
proposed ACRS reports and activities re¬ 
garding matters considered during this 
meeting. Portions of this session will be 
closed if necessary to discuss proprietary 
material related to the matters being dis¬ 
cussed. Portions will also be closed if 
necessary to discuss information related 
to safeguards provisions at nuclear facil¬ 
ities and to discuss proposed policy and 
practice regarding conduct of ACRS 
activities 

I have determined in accordance with 
Subsection 10(d) of Public Law 92-463 
that it Is necessary to close portions of 
the meeting as noted above to protect 
material, which has been designated na¬ 
tional security information and is classi¬ 
fied under E.O. No 11652 (5 USC. 552 
(b)(1). to protect proprietary data (5 
US.C. 552(b)(4)). to protect the con¬ 
fidentiality of intra-agency memoranda 
prepared for Internal agency use only 
and discussion of Information which, 
if written, would fall within the provi¬ 
sions of exemption 5 of 5 UB.C. 552(b) 
<5 U.3.C. 552(b) (5)), to preserve the con¬ 
fidentiality of information related to 
safeguarding of special nuclear material 
(5 U.8.C. 552(b)(4)), to protect infor¬ 
mation provided In confidence by individ¬ 
ual members of the NRC Staff <5 UAC. 
552(b)(5)). and to protect information 
which, if released, would represent an un¬ 
due invasion of privacy (5 U.S.C. 552(b) 
(60. Separation of factual Information, 
and information considered exempt from 
disclosure under exemption (1 >. exemp¬ 
tion (4>. exemption <5). and exemption 
(6) of 5 US.C. 552(b) during these por¬ 


tions of the meeting Is not considered 
practical. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Committee In 
empowered to conduct the meeting in a 
manner that in his judgment will facilit¬ 
ate the orderly conduct of business, in¬ 
cluding provisions to carry over an in- 
completed open session from one day uo 
the next. 

The Advisory Committee on Reactor 
Safeguards is an independent group es¬ 
tablished by Congress to review and re- 
j>ort on each application for a construc¬ 
tion permit and on each application for 
an operating license for a reactor facility 
and on certain other nuclear safety mat¬ 
ters. The Committee's reports become a 
part of the public record. Although ACRS 
meetings are ordinarily open to the pub¬ 
lic and provide for oral or written state¬ 
ments to be considered as a port of the 
Committee's information gathering pro¬ 
cedure concerning the health and safety 
of the public, they are not adjudicatory 
type hearings such as are conducted by 
the Nuclear Regulatory Commission’s 
Atomic Safety L Licensing Board as part 
of the Commission’s licensing process. 
ACRS meetings do not normally treat 
matters pertaining to environmental im¬ 
pacts outside the safety area. 

With respect to public participation In 
the open portion of the meeting, the fol¬ 
lowing requirements shall apply: 

(a) Persons wishing to submit written 
statements regarding the agenda Items 
may do so by providing a readily re¬ 
producible copy to the Committee at the 
beginning of the meeting. Comments 
should be limited to safety related areas 
within the Committee's purview. Persons 
desiring to mail written comments may 
do so by mailing a readily reproducible 
copy thereof in time for consideration at 
this meeting. Comments postmarked no 
later than February 2.1977. to the Execu¬ 
tive Director, Advisory Committee on Re¬ 
actor Safeguards, Nuclear Regulatory 
Commission. Washington. DC 20555 will 
normally be received in time to be con¬ 
sidered at this meeting. Background in¬ 
formation concerning items to be con¬ 
sidered at this meeting c^n be found in 
documents on file and available for public 
inspection at the Nuclear Regulatory 
Commission's Public Document Room. 
1717 H Street. NW, Washington. DC 
20555 and at the following Public Docu¬ 
ment Rooms: 

Or sit* Cixnc Nocuu* Powm Punt 

Ocean County Library 15 Hooper Avenue, 

Toma River. NJ 08755. 

D.C. Cook Untt 1 

Maude Proton PalcmUce Memorial Library, 

500 Market Street. St Joseph. Ml 49085. 

(b) Those persons wishing to make 
oral statements regarding agenda items 
at the meeting should make a request to 
do so prior to the meeting, identifying 
the topics and desired presentation time 
so that appropriate arrangements can 
be made. The Committee will receive oral 
statements in safety related areas within 
the Committee's purview at an approprl- 
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ate time chosen by the Chairman of the 
Committee. 

<c> Further information regarding 
topics to be discussed, whether the meet¬ 
ing or portions of the meeting have been 
cancelled or rescheduled, the Chairman's 
ruling on requests for the opportunity to 
present oral statements, and the time al¬ 
lotted therefor, can be obtained by a pre¬ 
paid telephone call on February 9. 1977, 
to the Office of the Executive Director 
of the Committee (Telephone: 202-634- 
1371 > between 8:15 A M. and 5:00 P.M.. 
Eastern Time. It should be noted that the 
above schedule Is tentative, based on the 
anticipated availability of related infor¬ 
mation. etc. It may be necessary to re¬ 
schedule Items to accommodate required 
changes. The ACRS Executive Director 
will be prepared to describe these changes 
on February 9.1977. 

(d) Questions may be propounded only 
by members of the Committee and its 
consultants. 

<e> The use of still, movie, and tele¬ 
vision cameras, the physical Installation 
and presence of which will not Interfere 
with the course of the meeting. ^IU be 
permitted both before and after the 
meeting and during any recess. The use 
of such equipment will not, however, be 
allowed while the meeting is in session. 

(f) Persons with agreements or orders 
permitting access to proprietary Infor¬ 
mation other than safeguards Informa¬ 
tion may attend portions of ACRS meet¬ 
ings where this material Is being dis¬ 
cussed upon confirmation that such 

S ^recmcnts are effective and relate to 
be material being discussed. 

The Executive Director of the ACR8 
should be informed of such an agree¬ 
ment at least 3 days prior to the meet¬ 
ing so that the agreement can be con¬ 
firmed and a determination can be made 
regarding the applicability of this agree¬ 
ment to the material that will be dis¬ 
cussed during the meeting. Minimum in¬ 
formation provided should include in¬ 
formation regarding the date of the 
agreement, the scop© of material includ¬ 
ed In the agreement, the project or proj¬ 
ects involved, and the names and titles 
of the persons signing the agreement. 
Additional Information may be request¬ 
ed to Identify the specific agreement In¬ 
volved. A copy of the executed agree¬ 
ment should be provided to the Execu¬ 
tive Director at the beginning of the 
meeting. 

eg) A copy of the transcript of the 
open portion (s> of the meeting where 
factual information Is presented will be 
available for Inspection during the fol¬ 
lowing workday at the Nuclear Regula¬ 
tory Commission’s Public Document 
Room. 1717 H Street. NW, Washington. 
D.C. Copies of the minutes of the meet¬ 
ing will be made available for Inspec¬ 
tion at the Nuclear Regulatory Commis¬ 
sion’s Public Document Room. 1717 H 
Street. NW. Washington. D.C. on or 
after May 13. 1977. Copies may be ob¬ 


tained upon payment of appropriate 
charges. 

Dated: January 21, 1977. 

Joint C. Hoyle. 
Advisory Committee 
Management Officer, 

fFR Doc.77-2389 Filed 1-21-77; 1:11 pm I 


OFFICE OF 

TELECOMMUNICATIONS POLICY 

ELECTROMAGNETIC RADIATION 

MANAGEMENT ADVISORY COUNCIL 

Mooting 

Notice Is hereby given that the Elec¬ 
tromagnetic Radiation Management Ad¬ 
visory Council (ERMAC) will meet at 
9:00 a-in.. In room 2010, New Executive 
Office Building. 17th and H Streets, N W., 
Washington. D.C. on Wednesday. Febru¬ 
ary 9, 1977 and on Thursday, February. 
10.1977. 

The principal agenda items will consist 
of presentations on research programs 
being conducted to evaluate the biolog¬ 
ical effects of nonionizing electromag¬ 
netic radiation. On 9 February presen¬ 
tations will be made by the Deportments 
of Air Force and Army and on 10 Febru¬ 
ary by the Environmental Protection 
Agency. 

The meetings will be open to the pub¬ 
lic; any member of the public will be 
permitted to file a written statement 
with the Committee, before or after the 
meeting. 

Information regarding the Committee 
may be obtained from Lt. Cradr. Peter S. 
Labyak. Office of Telecommunications 
Policy. Washington, D.C. 20504 (tele¬ 
phone: 202/395-4737) 

Dated: January 19, 1977. 

L. Daniil O’Neill. 

Advisory Committee 
Managemen: Officer . 

|FR Doc 77 2323 Filed 1-24-77:8:45 ami 


OHIO RIVER BASIN COMMISSION 

GREAT MIAMI RIVER BASIN COMPRE¬ 
HENSIVE COORDINATED JOINT PLAN 
REVIEW 

Availability of Report 

Pursuant to section 204(3) of the 
Water Resources Planning Act of 1965 
(Pub. L* 89-60). the Ohio River Basin 
Commission has completed a rci>ort 
summarizing the current Comprehensive 
Coordinated Joint Plan (CCJP) for the 
Great Miami River Basin portion of the 
Ohio River Basin. The Report current¬ 
ly Is being reviewed by the Governors 
and the head of each Federal agency, 
and each interstate agency, from which 
a member of the Commission has been 
appointed. 

Views, comments and recommenda¬ 
tions on the CCJP are requested by April 
14, 1977. Copies are available on request 


to the Ohio River Basin Commission. 36 
E. Fourth 8trcet, Suite 208-20. Cincin¬ 
nati. Ohio 45202. 

Furo E. Morr. 

Chairman. 

1FR Doc.77-2311 Piled 1-24-77“; 8 :45 urn | 

SECURITIES AND EXCHANGE 
COMMISSION 

(File No. 500-l| 

ECI INDUSTRIES 
Suspension of Trading 

January 18, 1977. 

It appearing to the Securities and Ex¬ 
change ComipKsion that the summary 
suspension of trading In the securities 
of ECI Industries being traded on a na¬ 
tional securities exchange or otherwise is 
required in the public interest and for 
the protection of investors: 

Therefore, pursuant to section 120c) of 
the Securities Exchange Act of 1934, 
trading in such securities on a national 
securities exchange or otherwise Ls sus¬ 
pended. for the period from 10:00 am.. 

on January 18. 1977 through Janu¬ 
ary 27, 1977. 

By the Commission. 

Or orok A. Fitzsimmons, 
Secretary. 

|FR Doc.77-2230 Filed l-24-77;8:45 am| 


| Release No. 34-13172; File No. 

8Rr-MSE-76-28| 

MIDWEST STOCK EXCHANGE. INC. 

Proposed Rule Change; Self-Regulatory 
Organizations 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
US.C. 78s(to) ( 1). as amended by Pub. L. 
No. 94-29. 16 (June 4. 1975), notice is 
hereby given that on January 3, 1977, 
the above-mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

MSE's Statement or tub Terms or 
Substance or tub Proposed Rule Chance 

Article I. Rule 10: 

transfers or Mr.MCEBsmr 

Rule 10. A membership is a privilege 
which cannot be transferred until the 
transferee shall have been elected a 
member or member organization. All 
bids for, and offerings of. memberships 
shall be submitted to and will be proc¬ 
essed by the Exchange in accordance 
with procedures that shall from time to 
time be established by the Executive 
Committee. All contracts for the sale of 
memberships shall be approved by the 
Exchange. A sale or transfer of a mem¬ 
bership without Exchange approval shall 
confer no rights on the purchaser or 
transferee to become a member, to exer¬ 
cise any rights of membership or other- 
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wise to deal on or with the Exchange on 
a basis other than that of & nonmember. 
Transference pursuant to financing ar¬ 
rangements, whereby the transferor re¬ 
tains the right to reacquire the member¬ 
ship, must be in accordance with the 
requirements of the Exchange and the 
terms of all such arrangements must be 
approved by the Exchange. 

MSC’S STATEMENT OF BASIS AND PURPOSE 

The basts and purpose of the forego¬ 
ing proposed rule change is as follows: 

The proposed rule change is to provide 
specific notice in the rules that it is the 
policy of the Exchange that these fi¬ 
nancing arrangements must be in ac¬ 
cordance with the requirements of the 
Exchange. 

The proposed rule change gives the 
Exchange the capacity to carry out the 
purposes of the Act and to comply, and 
to enforce compliance by its members 
and persons associated with its mem¬ 
bers, with the Act. the rules and regu¬ 
lations thereunder. 

Comments have neither be^n solicited 
nor received. 

The Midwest Stock Exchange believes 
that no burdens have been placed on 
competition. 

On or before March 1. 1077. or within 
such longer period (1) as the Commis¬ 
sion may designate up to 90 days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (U) as to which the 
above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

f A) By order approve such proposed 
rule change, or 

'B) Institute proceedings to deter¬ 
mine whether the propDscd rule change 
should be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons desir¬ 
ing to moke written submissions should 
file C copies thereof with the Secretary 
of the Commission. Securities and Ex¬ 
change Commission, Washington. D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for inspection 
and copying In the Public Reference 
Room. 1100 L Street. N.W.. Washing¬ 
ton. D.C. Copies of such filing will also 
be available for Inspection and copying 
at the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced In the caption above and 
should be submitted on or before Febru¬ 
ary 15. 1977. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

George A. Fitzsimmons, 

Secretary. 

January 14. 1977. 

I PH Do©.77-2231 Plied 1-24-77:9:45 oro| 


fSR-NYSE-76—37] 

NEW YORK STOCK EXCHANGE. INC. 

Order Approving Rule Change 

On June 25. 1976. the New York Stock 
Exchange. Inc., 11 Wall Street. New 
York. New York 10005. filed with the 
Commission, pursuant to section 19<b> 
of the Securities Exchange Act of 1934 
(the "Act"), as amended by the Securi¬ 
ties Acts Amendments of 1975. and Rule 
19b-4 thereunder, copies of a proposed 
rule change. The rule change reduces the 
capital requirements for registered 
traders from the current initial and 
maintenance requirements of. respec¬ 
tively. $250,000 and $175,000 over and 
above any other federal or exchange re¬ 
quirement to a constant minimum re¬ 
quirement of $25,000 over and above any 
other federal or exchange requirement: 
and changes the title of "registered 
traders" to “competitive traders.” 

Notice of the proposed rule change to¬ 
gether with the terms of substance of 
the proposed rule change was given by 
publication of a Commission Release 
tRelease No. 34-12555 (June 16, 1976)) 
and by publication in the Federal 
Register (41 FR 26287 <Junc 25. 1976>>. 

The Commission finds that the pro¬ 
posed rule change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
national securities exchanges and in par¬ 
ticular. the requirements of Section 6. 
and the rules and regulations there¬ 
under. 

It is therefore ordered, pursuant to 
section 19(b) (2) of the Act, tliat the pro¬ 
posed rule change filed With the Com¬ 
mission on June 25. 1976. be, and it 
hereby Is, approved. 

By the Commission. 

George A, Fitzsimmons, 

Secretary . 

fPR Doc.77-2232 Filed 1-24-77:8:45 am) 


SMALL BUSINESS 
ADMINISTRATION 

| Declaration of Disaster Loan Area No 1262] 
MINNESOTA 

Declaration of Disaster Loan Area 

Cook County and adjacent counties 
within the Suite of Minnesota constitute 
a di aster area because of physical dam¬ 
age to wells resulting from drought which 
occurred in the calendar year 1976. 

Eligible persons, firms and organiza¬ 
tions may file applications for loans for 
physical damage as a result of drought 
until the close of business on March 17, 
1977 and for economic injury until the 
close of business on October 17, 1977 at: 

Small BuatJieax Administration. District Of¬ 
fice. Plymouth Building. Room 530. 12 
South Sixth Street. Minneapolis. Minnesota 
55402. 


or other locally announced locations. 
Dated: January 14, 1977. 

Mitchell P. Kobelinski. 

Administrator, 
(Fit Doc.77-2312 Fllod 1-24-77:8:45 am) 


| Declaration of Disaster Loan Area No 1283) 
WISCONSIN 

Declaration of Disaster Loan Area 

Iron County end adjacent counties 
within the State of Wisconsin constitute 
n disaster area because of physical dam¬ 
age to wells resulting from drought 
which occurred in the calendar year 1978. 

Eligible persons, firms and organiza¬ 
tions may file applications for loans for 
physical damage as a result of drought 
unMl the close of business on March 17, 
1977 and for economic injury until the 
close of business on October \1. 1977 at: 

Small nuolncM Administration. District Of¬ 
fice. 122 West Washington Arsnuc. Room 
700. Madison. Wisconsin 53703 

or other locally announced locations. 
Dated: January 14. 1977. 

Mitchell P. Kobelinski. 

Administrator. 
]FR Doc.77-2313 Filed 1-24-77:8:45 om| 

DEPARTMENT OF 
TRANSPORTATION 
Federal Railroad Administration 
DEPUTY DIRECTOR 
Detogatlon of Authority 
Effective noon January 20. 1977, and 
until an Administrator is nominated and 
confirmed, the Deputy Administrator. 
Federal Railroad Administration is dele¬ 
gated authority to carry out the duties 
vested in the Administrator, and in the 
absence of the Deputy Administrator, 
the Chief Counsel. Federal Railroad Ad¬ 
ministration is authorized to carry out 
the duties of the Administrator, and in 
the absence of the Deputy Administrator 
and the Chief Counsel, the Associate Ad¬ 
ministrator for Policy and Program De¬ 
velopment, Federal Railroad Adminis¬ 
tration is authorized to carry out the 
duti23 of the Administrator. 

This action is taken under the author¬ 
ity of section 9 of the Department of 
Transportation Act (49 U.S.C. 1657) and 
the Regulations of the Secretary of 
Transportation (49 CFR 1.45(b)). 

Issued in Washington. D.C.. on Janu¬ 
ary 18. 1977. 

Asaph H. Hall, 
Administrator, Federal 
Railroad Administration . 

I Fit Doc. 77-2196 Filed 1-24-77:8:45 omj 


FEDERAL RSCISm, VOC 43, NO. 15—TUESDAY, JANUARY 25, 1977 





















4568 


NOTICES 


Office of the Secretary 

|OST Flic No. 49; Notice 77-2) 

DESIGN. ART AND ARCHITECTURE IN 
TRANSPORTATION 

Request for Public Comment 

The purpose of this notice la to invite 
public comment on ways to encourage the 
use of art. good design, and architecture 
in the development of federally funded 
transportation projects. 

On January 14.1977,1 Issued " A Policy 
Statement on the Use of Design. Art and 
Architecture in Transportation System.” 
On that same date. I established a task 
force within the Department of Trans¬ 
portation on the subject of design, art 
and architecture In transportation. The 
statement of policy and the memoran¬ 
dum establishing the task force are set 
forth below. 

The Department of Transportation 
hereby requests comments of the in¬ 
terested public on (1) the policy; (2) 
matters which commentors believe the 
task force should consider; <3) the mat¬ 
ters which I have specifically asked the 
task force to consider; and <4> any other 
suggestions as to how the Department 
can appropriately improve design, art 
and architecture in transportation sys¬ 
tems. 

Comments should be submitted In 
writing to: 

Docket Clerk. OST File No. 49. Office of the 

General Counsel. Department of Trans¬ 
portation. Washington. D.C. 20590. 

Comments received by Friday. March 
25. 1977. will be considered; those re¬ 
ceived after that date will be considered 
only to the extent feasible. Comments 
will be available for public Inspection 
and copying In the Office of the Assist¬ 
ant General Counsel for Operations and 
Legal Counsel. Room 10100 Nassif Build¬ 
ing. 400 Seventh Street. 8W., Washing¬ 
ton. D C . 9 a m to 5:30 p m. local time. 
Monday through Friday, except Federal 
holidays. 

For further information, contact: 

Charles Ansbacher, White House Fellow. De¬ 
partment of Transportation, Washington. 

D.C. 20590. (202) 426-4303. 

Issued in Washington. D.C. on Janu¬ 
ary 18.1977. 

William T. Coleman. J*., 
Secretary of Transportation. 

A Policy Statement on ntx Us* or Deaton. 

Aot and Aic mrm m « in Tkahbfostation 

Systems 

Jan das y 14, 1077. 

The purpose of this statement is to set 
forth an explicit Departmental policy with 
respect to the use and encouragement of art 
and good design In our Nation * transporta¬ 
tion systems. It Is our strong conviction 
that a Nation's public works reflect the 
strength and depth of Its cultural heritage. 
We need only look at the creations of great 
nations of antiquity to And examples of 
their civilization—Athena gives ua her placet 
of worship and trade. Rome bequeaths her 
aqueducts and ooJoaseums. Paris presents her 
aplendor In magnificent boulevards and 
pubUc museums of unsurpassed beauty. The 
Parliament Building of London commands 
our regard for that Nation 1 * splendid history 


of leadership and commitment to demo¬ 
cratic principles. 

Those examples have been emulated In 
many instances by our own great country— 
often as our youthful cities sought to de¬ 
velop their own statement of character and 
achievement. New York was identified by 
the majestic height of its Empire State 
Building and the massively attractive Brook¬ 
lyn Bridge; San Francisco la the home of 
the Oolden Gate; Washington, like London, 
la a city planned for Its leading governmen¬ 
tal role and through Its monuments, parka 
and buildings, constantly reminds us of our 
great leader* and strong Constitution. 

Today, enormous amounts of public funds, 
collected from our people, flow Into the de¬ 
velopment and continued Improvement of 
our Nation's cities and countryside. Since 
transportation systems claim a large portion 
of those funds, we recogntxe that in the 
spirit of the past, and with care for the fu¬ 
ture. the Department of Transportation 
must make a strong commitment to a pol¬ 
icy which will assure that all public funds 
allocated to transportation be spent with 
due consideration for their design, artistic 
and cultural impact. 

Thus, as a matter of policy, we believe that 
a concern for good design U an integral part 
of responsible planning for safe, efficient and 
economical transportation systems. To ac¬ 
complish this objective, the Department pro¬ 
poses to establish a process which will en¬ 
courage the use of art and good design in the 
development of Federally funded transpor¬ 
tation projects. 

In the Ana) analysis, high quality design 
will accomplish the broadest transportation 
objectives and may generate benefits which 
far outweigh any additional costs. Design 
which provides visual testimony to the Coun¬ 
try'a respect for the dignity of Individuals 
will become another cherished portion of our 
Nation's heritage. Emphasis, therefore, must 
be placed on the choice of plans which em¬ 
body the finest American architectural, de¬ 
sign. and artistic thought. 

William T. Coleman, Jr. 

Januasy 14. 1977. 

Memorandum to: Commandant. United 
States Coast Guard, Federal Aviation Admin¬ 
istrator. Federal Highway Administrator. Fed¬ 
eral Railroad Administrator, Urban Moss 
Transportation Administrator, Assistant Sec¬ 
retary for Policy. Plans and International Af¬ 
fairs, Assistant Secretary for Environment. 
Safety and Consumer Affairs, Assistant Sec¬ 
retary for Administration, White House Fel¬ 
low. Director of Public Affairs 

8ubject. Establishment of Task Force on 
Design. Art and Architecture In Transporta¬ 
tion. 

I am establishing herewith an ad hoc Task 
Force on Design. Art and Architecture In 
Transportation, with the addressees of this 
memorandum os members. The Took Force 
will be choired Jointly by the Assistant Sec¬ 
retary for Environment, Safety and Consumer 
Affair* and the White House Fellow. The pur¬ 
pose of the Took Farce U to develop and sub¬ 
mit to the Secretary, within six months, a 
report setting forth proposals for the Imple¬ 
mentation of the policy which I am Issuing 
today on Deaign. Art and Architecture In 
Transportation. 

In developing lu report, the Task Farce 
should consider the following: 

(1) The creation of a National Advisory 
Board on Design. Art and Architecture Ui 
Transportation. 

(2) The understanding that the cost of In¬ 
corporating aesthetic deaign and art work 
^ iy be eligible for Department of Transpor¬ 
tation assistance at a certain level of funding 
based on a formula of a project s total budget. 
This assistance will apply to transportation 


ays terns which will be refurbished and mod¬ 
ernized, and for new construction. 

(3) The establishment of an annual award* 
program to give recognition to outstanding 
examples of achievement tn design, art and 
architecture In transportation systems. 

(4) The promulgation of regulations re¬ 
garding procedures which the Department of 
Transportation grantees should follow to as¬ 
sure that design, art and architecture factor* 
In transportation systems ore given due con¬ 
sideration. 

(6) Oran Is bo made available to communi¬ 
ties for aesthetic environmental enhance¬ 
ment of transportation nyxtema on a one-to- 
one matching basis, where federal dollars are 
matched by funds from individuals, neigh¬ 
borhood organizations, or businesses. 

The Task Foroe should evaluate the com¬ 
ments received on the policy, and the fore¬ 
going Hems, In response to a notice In the 
Fed m ax. Rxr.urrca. Also, for Use purpose of In¬ 
forming Itself more completely, the Task 
Force la hereby authorized to hold a public 
hearing and to travel to the extent necessary 
In developing Ha report, the Task Fore© 
should review all relevant programs and poli¬ 
cies within the Department, as well as else¬ 
where In the Federal Government, and—on a 
selected basis—In State and local govern¬ 
ments 

William T. Coleman, Jr 

|FR Doc.77-2325 Filed 1-24-77:8:45 am.| 


INTERSTATE COMMERCE 
COMMISSION 

| Notice No. 3101 

ASSIGNMENT OF HEARINGS 

January 19. 1977. 

Cases assigned far hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once Thia list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently' reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they arc interested. 

MC 142215, Duke Transportation, Inc. now 
being assigned March 15, 1977 (3 days) at 
Baum Rouge, Louisiana In a hearing room 
to be later designated. 

MC 23441 (Sub-No. 21), Lay Trucking Com¬ 
pany, Inc. and MC 61592 (8ub-No. 386). 
Jenkins Truck Line, Inc., now being as¬ 
signed for continued hearing on Febru¬ 
ary 10. 1977. at the Office* of the Interstate 
Commerce Commission, Washington. DC 
MC 142251. Ill-Mo Air Freight, Inc . applica¬ 
tion dismissed. 

MC 3304! (Sub-No. 120). I ML Freight. Inc., 
now being asMgncd for continued bearing 
on April 5. 1977 (4 days), at Boise. Idaho. 
Bankruptcy Courtroom. U.8. Poet OflFrv 
Room 214, North 8th and Bannock Street*. 
No. 36434. Petition for Declatory Order aiul 
Reconsideration (Commuter Fares-Consol¬ 
idated Hall Corporation. New Jersey and 
New York) and No 30474, Benjamin A. 
Gilman v. Consolidated Rail Corporation, 
ft at, now being assigned February 14. 1977 
(1 day) at New York. New York; in a hear¬ 
ing room to be later designated. 

MC 82841 Sub 177. Hunt Transportation, I nr 
now being omigned March 28.1977 < 1 week) 
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ti Denver. Colorado in a hearing room to 
bo Inter deMgtiated. 

MC 5760? Sub 3, Leo tor Smith Trucking. Inc. 
now being assigned March 24. 1277 (2 days) 
at Denver, Colorado In a hearing room to 
be later designated. 

MC 142574 (Sub 1), Circle C Transportation 
Company now being assigned March 22, 
1977 ( 2 days) at Denvor, Colorado In a hear- 
Ing room to be later designated. 

MC 111611 (Sub-30). Noerr Motor Freight. 
Inc., now being assigned March 23. 1977 at 
the Office* of the Interstate Commerce 
Commission, Washington, DC. 

MC 113582 (Sub-45), T. M. Zimmerman Com¬ 
pany. now being assigned March 17. 1977 at 
the Offices or the Interstate Commerce 
Commission. Washington. D.C. 

MC 113606 (Sub-109), Freeport Transport. 
Inc., now being assigned March 34. 1077 at 
the Offices ol the Interstate Commerce 
Commission. Washington. D.C. 

MC 118989 (Sub-148), Container Trantit. Inc., 
now being assigned March 9. 1977 at the 
Offices ol the Interstate Commerce Com¬ 
mission. Washington. D.C. 

MC 140829 (Sub-16). Cargo Contract Carrier 
Corp-. now being assigned March 23. 1977 
at the Offices or the Interstate Commerce 
Commission. Washington. D C. 

Robert L. Oswald, 
Secretary. 

(PR Doc.77 2351 Filed 1-24-77.8:45 am| 


(Afi 77 (Sub~No. 1)| 

BANGOR AND AROOSTOOK RAILROAD 
CO. 

Abandonment of Lines 

January 13. 1977. 

The Interstate Commerce Commission 
hereby gives notice that lta Section of 
Energy and Environment has concluded 
that the proposed abandonment by the 
Bangor and Aroostook Railroad Com¬ 
pany of Its line between South Lagrange 
and Packard, a distance of 27.96 miles, 
in Penobscot and Piscataquis Counties. 
Maine, if approved by the Commission, 
does not constitute a major Federal ac¬ 
tion significantly affecting the quality of 
the human environment within the 
meaning of the National Environmental 
Policy Act of 1969 (NEPA). 42 U-S.C. 
4321. ct seq., and that preparation of a 
detailed environmental Impact state¬ 
ment will not be required under section 
4332(2X0 of the NEPA. 

It was concluded, among oilier things, 
that the environmental impacts of the 
subject action are considered insignifi¬ 
cant because all traffic previously han¬ 
dled over this line has, since November 
1974. been diverted to applicant's alter¬ 
nate main line via Brownvllle. Maine. 
Consequently, there will be no increases 
in energy consumption or air pollution 
which might otherwise occur as a result 
of diversion of traffic from rail to motor 
carriers. There are no industrial devel¬ 
opment plans in the tributary territory 
which would be dependent on continued 
rail servioe over this line. Finally, inter¬ 
est has been expressed In utilizing the 
abandoned right-of-way for recreation¬ 
al use. and the line has been found to be 
suitable for other public purposes upon 
abandonment. 

This conclusion is contained in a staff- 
prepared environmental threshold as¬ 


sessment survey, which is available on 
request to the Interstate Commerce 
Commission. Office of Proceedings, 
Washington. D.C. 20423; telephone 202- 
275-7011. 

Interested persons may comment on 
this matter by filing their statements in 
writing with the Interstate Commerce 
Commission. Washington, D.C. 20423, on 
or before February 25.1977. 

It should be emphasized that the en¬ 
vironmental threshold assessment survey 
represents an evaluation of the environ¬ 
mental issues in the proceeding and does 
not purport to resolve the issue of 
whether the present or future public con¬ 
venience and necessity permit discontin¬ 
uance of the line proposed for abandon¬ 
ment. Consequently, comments on the 
environmental study should be limited to 
discussion of the presence or absence of 
environmental impacts and reasonable 
alternatives. 

Robert L. Oswald, 

Secretary. 

|Fit Doc.77 2349 Filed 1-24-77:8:45 am) 


|Docket No. AB-d (Sub-No. 43) | 

BURLINGTON NORTHERN. INC. 

Abandonment of Lines 

January 13. 1977. 

The Interstate Commerce Commission 
hereby gives notice that its Section of 
Energy and Environment has concluded 
that the proposed abandonment by the 
Burlington Northern. Inc., of its branch 
Une between Sterling and New Raymer, 
a distance of 34.50 miles, in Logan and 
Weld Counties. Colo., if approved by the 
Commission, does not constitute a major 
Federal action significantly affecting the 
quality of the human environment with¬ 
in the meaning of the National Environ¬ 
mental Policy Act of 1969 «NEPA). 42 
U.8.C. 4321. et seq.. and that preparation 
of a detailed environmental impact 
statement will not be required under 
section 4332(2) <C> of the NEPA 

It was concluded, among other things, 
that the environmental impacts asso¬ 
ciated with the abandonment are con¬ 
sidered insignificant because diversion of 
the low volume of traffic presently han¬ 
dled on the line will not cause measur¬ 
able increases in fuel consumption or air 
pollution. A developing Industrial park 
adjacent the line west of Shirley would 
be adversely impacted should the aban¬ 
donment be approved. Several firms pres¬ 
ently considering the park require rail 
service and would most likely select an 
alternate location should the abandon¬ 
ment be approved. However, abandon¬ 
ment is not expected to create a serious 
adverse impact on community and rural 
development because abandonment will 
not preclude industrial development by 
firms which do not require rail service. 
An alternative granting partial aband¬ 
onment, and thereby avoiding adverse 
impacts to the industrial park is in¬ 
cluded. • 

The State of Colorado, Department of 
HJghways and the city of Sterling have 
both indicated an interest In acquiring 
portions of the right-of-way for either 


the continued use as a transportation 
corridor or for utilization as a hike and 
bike tralL 

This conclusion is contained in a staff- 
prepared environmental threshold as¬ 
sessment survey, which is available on 
request to the Interstate Commerce Com¬ 
mission, Office of Proceedings, Washing¬ 
ton. D.C. 20423; telephone 202-275-7011. 

Interested persons may comment on 
thL* matter by filing their statements in 
writing with the Interstate Commerce 
Commission, Washington. D.C. 20423 on 
or before February 25,1977. 

It should be emphasized that the envi¬ 
ronmental threshold assessment survey 
represents an evaluation of the environ¬ 
mental Issues in the proceeding and does 
not purport to resolve the issue of 
whether the present or future public 
convenience and necessity permit dis¬ 
continuance of the line proposed for 
abandonment. Consequently, comments 
on the environmental study should be 
limited to discussion of the presence or 
absence of environmental Impacts and 
reasonable alternatives. 

Robert L. Oswald, 
Secretary. 

|FR Doc 77-2348 Filed 1-24 77:8:45 am| 


CONDITION OF INTERCITY BUS 
INDUSTRY 

Informal Conference 

January 18. 1977. 

Upon consideration of a telegraphic 
request, the Commission. Division 2. has 
determined that an informal conference 
should be held for the purpose of dis¬ 
cussing the financial condition of the 
Intercity bus industry. 

The informal conference will convene 
at 10 a.m. on February 2. 1977, at the 
Office of the Interstate Commerce Com¬ 
mission, Washington. D.C. Parties inter¬ 
ested in attending this conference should 
indicate their Intention to participate by 
notifying the Commission no later than 
January 26, 1977. Letters of Intent tb 
participate should be addressed to the 
Interstate Commerce Commission. Room 
5342, Washington, D.C. 20423. 

Notice of this informal conference be¬ 
fore Division 2 shall be given to the gen¬ 
eral public by depositing a copy of this 
Notice In the Office of the Secretary, 
Interstate Commerce Commission, Wash¬ 
ington, D.C. for public Inspection and by 
delivering a copy of the Notice to the 
Director, Office of the Federal Register, 
for publication therein as notice to inter¬ 
ested persons. 

Robert L. Oswald, 

Secretary. 

(FR Doc.77-2347 Filed !-24-77;8:45 am) 


FOURTH SECTION APPLICATIONS FOR 
RELIEF 

January 19. 1977. 

An application, as summarized below, 
has been filed requesting relief from the 
requirements of section 4 of the Inter¬ 
state Commerce Act to permit common 
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carriers named or described in the appli¬ 
cation to maintain higher rates and 
charges at Intermediate points than those 
sought to be established at more distant 
points. 

Protests to the granting of an applica¬ 
tion must be prepared in accordance with 
rule 40 of the general rules of practice 
<49 CFR 1100.40) and filed on or before 
February 9. 1977. 

FSA No. 43300 —Joint Rail-Water Con¬ 
tainer Rates—Lykes Bros . Steamship Co., 
Inc. Filed by Lykes Bros. Steamship Co., 
Inc., (No. 6). for itself and interested rail 
carriers. Rates on general commodities, 
from ports in Continental Europe, The 
United Kingdom* Scandinavia and Den- 
mark. North Spain* Portugal* the Medi¬ 
terranean and Black Sea. to San Fran¬ 
cisco, California. 

Grounds for relief—Water competi¬ 
tion. 

Tariffs—Lykcs Bros. Steamship Co., 
Inc., Eastbound Pacific Coast to Europe 
tariff No. 1. I.C.C. No. 1. F.M.C. No. 89. 
and 3 other schedules named in the ap¬ 
plication. Rates are published to become 
effective on February 15. 1977. 

FSA No. 43307 —Barley or Wheat and 
Related Articles from Points In Montana- 
Filed by North Pacific Coast Freight Bu¬ 
reau, Agent. (No. 77-1). for and on be¬ 
half of Chicago. Milwaukee. 8t. Paul and 
Pacific Railroad Company. Rates on bar- 
lev, or wheat and products thereof. In 
carloads, as described in the application* 
from specified points in Montana, to 
specified points in Washington and Ore¬ 
gon. 

Grounds for relief—Carrier competl- 
tion. 

Tariff—North Pactflc Coast Freight 
Bureau. Agent, tariff 13-1,1.C.C. No. 1302. 
Rates arc published to become effective 
on February 19, 1977, 

By the Commission. 

Robert U Oswald. 

Secretary. 

# j PR Doc 77-2352 Filed l-24-77;8:45 mm) 


(Docket No. AB 83 (8ub-No. 8) 1 

MAINE CENTRAL RAILROAD CO. 

Abandonment of Lines 

January 13, 1977. 

The Interstate Commerce Commission 
hereby gives notice that its Section of 
Energy and Environment has concluded 
that the proposed abandonment by the 
Maine Central Railroad Company of its 
line between North Anson and Bingham, 
a distance of 16.00 miles, in Somerset 
County. Maine, if approved by the Com¬ 
mission, does not constitute a major Fed¬ 
eral action, significantly affecting the 
quality of the human environment 
within the meaning of the National En¬ 
vironmental Policy Act of 1869 (NEPA), 
42 UB.C. 4321. et seq., and that prepara¬ 
tion of a detailed environmental Impact 
statement will not be required under sec¬ 
tion 4332(2) (C> of the NEPA. 

It was concluded, among other things, 
that the environmental impacts of the 


proposed abandonment are considered 
insignificant because traffic over this line, 
which consists mostly of wood products, 
has dropped sharply since 1974. when the 
major shipper ceased operations in Bing¬ 
ham. Local planning agencies have been 
attempting to attract industrial develop¬ 
ment in the Bingham area. While aban¬ 
donment would create an adverse effect 
to the extent that firms requiring rail 
service will not choose to locate in the 
Bingham area, there will not be a serious 
adverse Impact on rural and community 
development because certain types of in¬ 
dustrial development would not be pre¬ 
cluded. Furthermore, given the nature of 
wood cutting operations, abandonment 
may Increase the initial motor carrier 
haul to a railhead* but the basic modal 
mix of the movement would not be al¬ 
tered. Finally* no interest has been ex¬ 
pressed for use of the right-of-way fol¬ 
lowing abandonment, and the line Is not 
considered suitable for other public pur¬ 
poses. 

This conclusion is contained in a staff- 
prepared environmental threshold as¬ 
sessment survey, which is available on 
request to the Interstate Commerce Com¬ 
mission, Office of Proceedings, Washing¬ 
ton. D.C. 20423; telephone 202-275-7011. 

Interested persons may comment on 
this matter by filing their statement* in 
writing with the Interstate Commerce 
Commission. Washington, D.C. 20423 on 
or before February 25.1977. 

It should be emphasized that the envi¬ 
ronmental threshold assessment survey 
represents an evaluation of the environ¬ 
mental Issues in the proceeding and does 
not purport to resolve the issue of 
whether the present or future public 
convenience and necessity permit discon¬ 
tinuance of the Unc proposed for aban¬ 
donment. Consequently, comments on 
the environmental study should be lim¬ 
ited to discussion of the presence or ab¬ 
sence of environmental impacts and 
reasonable alternatives. 

Robert L. Oswald. 

Secretary. 

JFR Doc 77-2360 FUcd l-24-77;i:45 »m| 


| Notice No 107) 

MOTOR CARRIER BOARO TRANSFER 
PROCEEDINGS 

The following publications include mo¬ 
tor carrier, water carrier, broker, and 
freight forwarder transfer applications 
filed under section 212(b), 206(a), 211. 
212(b), and 410(g) of the Interstate 
Commerce Act. 

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no signif¬ 
icant effect on the quality of the human 
environment resulting from approval of 
the application. 

Protests against approval of the ap¬ 
plication, which may include a request 
for oral hearing, must be filed with the 
Commission on or before February 24, 
1977. Failure seasonably to file a pro¬ 
test will be construed as a waiver of op¬ 


position and participation in the pro¬ 
ceeding. A protest must be served upon 
applicants' representative<s), or appli¬ 
cants (if no such representative is 
named). and the protestant must certify 
that such service has been made. 

Unless otherwise specified, the signed 
original and six copies of the protest shall 
be filed with the Commission. All pro¬ 
tests must specify with particularity the 
factual basis, and the section of the Act. 
or the applicable rule governing the pro¬ 
posed transfer which protestant believes 
would preclude approval of the applica¬ 
tion. If the protest contains a request 
for oral hearing, the request shall be 
supported by an explanation as to why 
the evidence sought to be presented can¬ 
not reasonably be submitted through the 
use of affidavit*. 

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place Interested persons on 
e of the proposed transfer. 

Correction: No. MC-FC-76814. filed 
November 3. 1976. Transferee: STROP 
TRANSPORTATION, INC.. 1501 S 
Burlington. Hastings. Nebr. 68901. 
Transferor: Charles R. Strop, doing 
business as Strop Transportation, 1501 
S. Burlington, Hastings, Nebr. 68901 
Applicant's representative: Arlyn L 
Westergren. Attorney-at-Law. 530 Uni- 
vac Building. 7100 W. Center Road. 
Hastings. Nebr. 68106. Authority sought 
for purchase by transferee of the op¬ 
erating right* of transferor, as set forth 
in Certificates Nos. MC 134341 (Sub-No 
3) and MC 134341 (Sub-No. 5), issued 
February 20. 1973. and July 19, 1976. 
respectively, as follows: Meats, meat 
product*, and meat by-product*, and 
articles distributed by meat packing¬ 
houses. as described In Sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk), from the facilities 
of Minden Beef Company at Mlndcn. 
Nebr., to point* In Connecticut, IDinoLs 
Indiana* Iowa. Kentucky. Maryland, 
Massachusetts. Michigan, Missouri, New 
Jersey. New York. Ohio, Pennsylvania, 
and Wisconsin, and tlie District of Co¬ 
lumbia: and packinghouse by-products 
(other than hides), from the plant site 
of Hastings Hide* Inc., at or near Hast¬ 
ings. Nebr., to Denver. Colo., ond Kama* 
City. Mo.; and hides, from the plant site 
of Hastings Hide, Inc., located at or near 
Hastings. Nebr., to Los Angeles, Long 
Beach, and 8an Francisco. Calif. 
Portland. Oreg., and Seattle. Wash *. and 
those set forth in Permit No. MC 136833 
issued June 10, 1974. to Shaw Trucking 
Inc., and acquire by transferor herein 
pursuant to No. MC-F-12387. consum¬ 
mated July 17, 1976, as follows: Motor 
vehicle and recreational equipment, sup¬ 
plies and accessories, from Wahoo, Nebr , 
to points in the United States (except 
Alaska. Hawaii, and Nebraska), and 
equipment* materials, and supplies (ex¬ 
cept commodities in bulk), used in the 
manufacture of the commodities de¬ 
scribed immediately above, from points 
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in the United States (except Alaska and 
Hawaii), to Wahoo. Nebr.. limited to a 
transportation service to be performed 
under a continuing contract or contracts 
with Hells tar Corporation, of Wahoo. 
Nebr. Transferee presently liolds no au¬ 
thority from this Commission. Applica¬ 
tion lias not been filed for temporary 
authority under Section 210a<b>. The 
purpose of this correction Is to include 
the operating rights under Permit No. 
MC 136833 In the authority proinxMCd for 
transfer. 

No. MC-FC-76866. filed December 9. 
1976. Transferee: HUGH J. RITCHIE 
and GEORGE J. KROCOS. a partner¬ 
ship, doing business as TRUCKTT, 6463 
E. Canning St.. Los Angeles. Calif. 90040. 
Transferor: Joseph Jermard and George 
Krocos. a partnership, 2332 8. Peck Rd., 
Suite 194. Whittier. Calif. 90601. Appli¬ 
cants' representative: Hugh J. Ritchie, 
Attorney at Law, 3200 Wllshlre Blvd.. 
Suite 809, Los Angeles, Calif. 90010. Au¬ 
thority sought for purchase by trans¬ 
feree of the operating rights of trans¬ 
feror, as set forth in Permit No. MC 
140880 (Sub-No. 1), issued July 30, 1970, 
as follows: Foundry compounds and sup¬ 
plies (except commodities in bulk*, over 
irregular routes, from Georgetown and 
Danville. Ill.. Cleveland. Columbus. Ham¬ 
ilton. and Ashtabula, Ohio, Milwaukee, 
Wls., and Muse. Pa., to Vernon and City 
of Commerce. Calif., with restrictions. 
Transferee presently holds no authority 
from this Commission. Application has 
not been filed for temporary authority 
under Section 210a<b). 

No. MC—PC-76880, hied December 17. 
1976 Transferee: FURLOW 8 GARAGE. 
INC.. P.O. Box 853. Cumberland. Md. 
21502 Transferor: James Neil Furlow, 
doing business as FURLOW’S GARAGE, 
P.O. Box 853, Cumberland, Md. 21502. 
Applicants' representative: Prank B. 
Hand, Jr. Attomey-at-Law. P.O. Box 
187. Berryvillc. Va. 22611. Authority 
sought for purchase by transferee of the 
operating set forth in Certificate No. MC 
136969, issued August 30. 1973, to trans¬ 
feror, as follows: Motor vehicles, in tow- 
away service, between points in Penn¬ 
sylvania. Maryland, Virginia, and West 
Virginia on and bounded by a line be¬ 
ginning at Uniontown. Pa. and extending 
along U.S. Highway 40 to junction U8. 
Highway 219 near Gruntsville. Md., 
thence north along U.S. Highway 219 to 
junction Pennsylvania Turnpike, thence 
along the Pennsylvania Turnpike to 
Junction Interstate Highway 70 near 
Breeze wood. Pa., thence along Interstate 
Highway 70 to junction Interstate High¬ 
way 81 near Hagerstown. Md., thence 
along Interstate Highway 81 to junction 
US. Highway 50 at Winchester, Va.. 
thence along U.8. Highway 50 to Junc¬ 
tion U.8. Highway 119 near Grafton, 
W. Va.. thence along U.8. Highway 119 
to Junction UB. Highway 40 at Union- 
town. Pa. Transferee presently holds no 
authority from this Commission. Appli¬ 
cation lias not been filed for temporary 
authority* under 8ection 210u<b> of the 
Act. 

No MC-FC-76881. filed December 17, 
1975. Transferee: SAWYER TRANS¬ 


PORTATION. INC., 3535 Wolf Road 
Saginaw, Mich. 48601. Transferor: Jon C. 
Sawyer, doing business as Sawyer Trans¬ 
port Co.. 3535 Wolf Road. Saginaw. Mich. 
48601. Applicants* representative: Karl L. 
Gotting. Attomey-at-Law. 1200 Bank of 
iAnsing Bldg.. Lansing. Mich. 48933. Au¬ 
thority sought for purchase by transferee 
of the operating rights set forth In Certif¬ 
icate No. MC 138383 (Sub-No. 1). issued 
July 3. 1974, as follows: Scrap iron and 
scrap steel, in bump vehicles, between 
the plant sites of The Tuschman Steel 
Co., and Kasle Iron and Metals. Inc., at 
Toledo.,Ohio, on the one hand. and. on 
the other, points In Michigan. Transferee 
presently holds no authority from this 
Commission. Application lias not been 
filed for temporary authority under Sec¬ 
tion 2I0a(b) of the Art. 

No. MC-FC-76882. filed December 17. 
1976. Transferee: BRISTOL BUS CO.. 
INC., 15 Tower St.. Bristol, RI. 02809. 
Transferor: Leo Raymond BouiTard, 88 
Arlington Ave.. Warren, RJ. 02885. 
Transferor's representative: Frank Dan¬ 
iels. Attomey-at-Law, 15 Court Square, 
Boston. Mass. 02108. Transferee’s repre¬ 
sentative: Emilio D. Iannuccillo. Attor- 
ney-at-Law. 825 Hope St., Bristol. RJ. 
02809. Authority sought for purchase by 
transferee of the operating rights of 
transferor set forth in Certificates Nos. 
MC 117215 (Sub-No, 1>. MC 117215 (Sub- 
No. 2). and MC 117215 (Sub-No. 3). is¬ 
sued September 9, 1964. April 14. 1966, 
and June 14, 1972. respectively, as fol¬ 
lows: Passengers, In special round-trip 
operations, beginning and ending at FalJ.s 
River, Mass., and extending to Central 
Falls. Pawrtucket, Providence and War¬ 
ren. RJ.; beginning and ending at New 
Bedford. Mass., and extending to War¬ 
ren. Providence, and Pawtucket. RJ.; 
beginning and ending at New Bedford. 
Mass., and extending to East Providence. 
R. L; and beginning and ending at Ware- 
ham. Mass., and extending to East Prov¬ 
idence, Cranston, and Providence, RJ.; 
and beginning and ending at Pali River, 
Mass., and extending to East Providence 
and Cranston. RJ., all restricted to the 
transportation of passengers who at the 
time arc traveling for the purpose of 
participating in games commonly re¬ 
ferred to as Beano and Bingo games. 
Transferee presently holds no authority 
from this Commission. Application has 
not been filed for temporary authority 
under Section 210a(b) of the Act. 

No. MC-FC-76883. filed Dece mber 17. 
1970. Transferee: GARRETT BROS., 
INC.. 13900 S. Meridian, Oklahoma City. 
Okla. 73119. Transferor: Trans Western 
Transports of Oklahoma, Inc., 2705 8. 
Eastern, Oklahoma City, Okla. 73129. 
Applicants* representative: O. Timothy 
Armstrong, Attomey-at-Law*. 6161 North 
May Ave., Oklahoma City. Okla. 73112, 
Authority sought for purchase by trans¬ 
feree of the operating rights of trans¬ 
feror set forth in Certificate No. MC 
74346. issued by the Commission May 6. 
1969. to M-G Trucking Co., a corporation, 
doing business as M-G Trucking Com¬ 
pany, Oklahoma City. Okla., and ac¬ 
quired by transferor herein pursuant to 
No. MC-FC-76384. approved May 17. 


1976, and consummated June 25, 1976, as 
follows: Machinery, materials, supplies, 
and equipment, incidental to. or used In 
the construction, development, operation, 
and maintenance of facilities for the dis¬ 
covery. development, and production of 
natural gas and petroleum, between 
points in Oklahoma. Texas, and Kansas. 
Transferee presently holds no authority 
from this Commission. Application has 
not been filed for temporary authority 
under section 210a(b). 

No. MC-FC-76895. filed December 28. 
1976. Transferee: DEAN H. PETERSEN, 
2401 Park Avenue, Lincoln, Nebr. 68502. 
Transferor: Dean H. Petersen & Son, 
Inc.. 367 Garden Street. Bonnet, Nebr 
68317. Applicants* representative: 
Patrick E. Quinn. Attomcy-at-Law. P.O. 
Box 82028, Lincoln. Nebr. 68501. Author¬ 
ity sought for purchase by transferee of 
the operating rights set forth In Cer¬ 
tificate No. MC 134418. issued January 27. 
1971, in the name of transferor, as fol¬ 
lows: Dairy products, between points In 
Nebraska, on the one hAnd, and. on the 
other, points in Kansas, Missouri. Iowa. 
Minnesota, and Colorado, restricted 
against the transportation of shipments 
originating at the plantsite of Beatrice 
Foods Co. at Lincoln. Nebr. Transferee 
presently holds no authority from this 
Commission. Application has not been 
filed for temporary authority under Sec¬ 
tion 210a<b> Of the Act. 

Robert L. Oswald, 

Secretary . 

| PR Doc 77-2353 Filed 1-24-77:8:45 ttnl 


(Notice No. 108] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

January 24.1977. 

Application filed for temporary au¬ 
thority under section 210a(b> in connec¬ 
tion with transfer application under sec¬ 
tion 212a<b> In connection with transfer 
application under section 212a (b) and 
Transfer Rules. 49 CFR Part 1132: 

MC-FC-76925. By application filed 
January 13. 1977, Ashbourne Transpor¬ 
tation. Inc.. 7827 Old York Road. Elkins 
Pork PA.. 19117, seeks temporary au¬ 
thority to lease the operating rights of 
North Penn Bus Lines, Inc., 140 North 
Ridge Avenue. Ambler. PA.. 19002. under 
section 210a<b>. The transfer to Ash¬ 
bourne Transportation. Inc., of the op¬ 
erating rights of North Penn Bus Lines, 
Inc., is presently pending. 

By the Commission. 

Robert L. Oswald, 

Secretary. 

| FR Doc.77-2354 Filed l 24'77.8:45 


(Notice No. 1| 

TEMPORARY AUTHORITY TERMINATION 

The temporary authorities granted in 
the dockets listed below have expired as 
a result of final action either granting 
or denying the issuance of o Certificate 
or Permit in a corresponding applica¬ 
tion for permanent authority, on the 
date indicated below: 


FEDERAL REGISTER, VOL. 42. NO. 16—TUESDAY. JANUARY 2S, 1977 














4572-1622 


NOTICES 


Temporary authority application 


FJiul arlfem or (Wlifkate n t Hate of 

No. aruoo 


Kl« InUmatlonal Com. MC 300, nb 77%. .—. MC £0, mb 7y 

UiUTrtl Krnlfbk Ur**, Inr MC 201, mb 3D*.... MC 363. mb IW». 

Yaunfrr Bruli>«ni. I nr., Ml, mb 127.~~~. MC5JI,«ub«- 

Pacific lnumoutrlaln fcjpmj* Co., lie 730, sub 307.}<C 730, tub 

Pacific InimoouiiUin Eiprr#* Co., MC 730, *ub J77....MC 7»», tab 

PariAr. InUnnountnin Ki pom Co., MC 730. sub *KL.MC , 30. *ul> 

Orajrtioantl UtMt. li».\,MC IMA,mb 377....*. -• MC IMS, mb V*. 

'n^ Koc>lanT»wVlfi«t'o.,MC»(4.»Ul.» .— .MC2»J.«iUM. 

Horn's Mob* ftspmi. Inc.. MC 37*0, mb 4.----MC JSW, sub 

A A M Truck Una. I or., MC 3**.\ mb »......MC 2£\ mb 

Harue* Truck Uou, li«\, MC 7W0, mb <7....JJC 7640. wti 

llffov** Trtuvfcr at»\ Kl«lt* lr»c.. MC tdl'*. nib 40.—~——— - jjOg#» mb 4“ 

WokUirn tlUk'ttr. Ise^NC &MA «b U*% .... .—» JJC WHK tub 106 

MoUmioUliUi Trucking. Inc., *10*073, mb 33...f , mb>29 

Dba ft. O. WoU Tnuwnurtatlan, M 031 UK mb 13 ..MC 3143*, mb 14 ... 

CarIrton O. WhUakTr/Iw,. MC *504.mbtt— .MC h*T.M. mb 71 

\4 burton Tiaiupurl Cdfp., MC It 4*18, rub 86. _.. - - MC 11 IMS, mb ST 

j a M Traiupunaiion Co. Inc. MC llWll.aub 1?§._... MC llSJll. mb l*>. 

Brooks Armor**! Car tfervW Inr., MC ttSOOI. mb 34 . . MC I1UQI. mb 23 

Cuoimrt Frrluhirr*. Inc , MC UW), mb 02, -.--- MC }}'*■**>. mb S3 . 

Mon Km Co., Iiw , MC 11MW, mb ill..x... MC mm, mb 147 

hrbw».tntan Trucking Co., MC 12407%, tub lW..—.....—....... MC 12407 k mb 614. 

Mti*, lor . MC 1247!ti, rub 3_. .—. MC UlTAft, mb 4 

Kaatorn Mat# Tr»m|«irtatk>u Pa , I nr , MC I2>ft~, mb If.. M< - 12MWT. *Ul» 15. 

p.b.0. ToboU Tiurkia* Co, MC li«lt«>mb I...MC ITJUWL . 

Cbrnilrat Tank Umm^lnr.. MC I mb 14 .. mb .ti 

Dba JatUM Foneh Trucking. SIC lar.ftl, mb 2..MC 1 3gft l, mb ft. 

Joe Brown Co,. I nr., MC mb S3------- . .. . . . MC mb • * 

l>.b.a. McCorkW Truck Line, MC 130711, mb X ..fJC 130711, mb 21 

Pwlft Ttauaportnlfcin Co.. lne., MC U6&1&, tub 0.. — — .. MC 13601ft, mb |H) 

Moofnrt Transportation, MC I.W.M, mb 3.—................. MC mb 2 

Hpasmiuttf Trucking Corn., MC lSMjjc. mb S............. ....... MO ■ • mb 3 

IPba. Tnuuport 8tf*i, MC 14Q6I7, mb 1.... MC M0SI7.~.-- 

I).b a. Hfiitkijr W. WniTrJi Trvirktng 4 o., Mt 14M4 MC |40*Qi. sub 1 »— 

Cot Brfrtfwtainl Ktprnn, Iiv MC 140fta mb 40 l.. - -....-- MC 14003ft, mb ... 



Yuly 2.1V74 
July 21.l«7« 
!)«-. U. 1*376 
Ot*. 4.1V76 
Nor. 10,1^6 
Do. 

HrpL 14, 1V76 
Oft 7,i»76 
Mar. 3 MVK 
iunr IKWk 
F*b. ft. 1976 

fX :-UK* 

Frb KlUTO 

St i?.!S 
K SIK 

Nor. - 



Rocm L Oswald, 

Secretary. 


|FR Doc.77-2334 Filed l-24~77;«45 ami 
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PROPOSED RULES 


i«2: 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Public Health Service 
[ 42 CER Part 101 ] 

HOSPITAL REVIEW 

Subpart G; Notice of Proposed Rulemaking 

Notice is hereby given that the Assist¬ 
ant Secretary tor Health of the Depart¬ 
ment of Health. Education, and Welfare, 
with the approval of the Secretary of 
Health. Education, and Welfare, proposes 
to add a new Subpart O. entitled “Hos¬ 
pital Review." to Part 101 of Title 42. 
Code of Federal Regulations. 

I. Purpose or Regulations 

The purpose of the present proposal is 
to implement sections 1155 and 1156 of 
the Social Security Act <42 U.S.C. 1320c- 
4 and 1320c-5>. These sections deni with 
the duties and functions of Profes¬ 
sional Standards Review Organizations 
< PSRD8 > with respect to the review of 
health care services and Items for which 
payment may be made under the Social 
Security Act. Such review will determine 
if services are or were medically neces¬ 
sary. meet professionally recognized 
standards of quality, and. where proposed 
to be provided on an inpatient basis, 
could, consistent with the provision of 
appropriate medical care, be effectively' 
provided on an outpatient basis or more 
economically In an Inpatient health care 
facility of a different type. This propsal 
sets forth procedures for a review system 
designed to fulfill the purposes of the 
hospital review described above. The Sec¬ 
retary will consider alternative ap¬ 
proaches to portions of this review sys¬ 
tem provided they are or have the po¬ 
tential to be as effective and efficient as 
the corresponding portions of the pro¬ 
posed regulations for conducting hospital 
review. 

U History and Statutory Basis 

At present, utilization review acti vities 
are required under Titles XVIII. XIX 
and V of the Social Security Act. Regula¬ 
tions have been proposed to implement 
these statutory requirements 'see 41 
Federal Register 13453. March 30. 1976) . 
Title XI. Part B or the Act provides for 
the establishment of new organizations, 
the PSROs, and a new system for the re¬ 
view of the medical necessity and appro¬ 
priateness of services under Titles XVIII 
and XIX 

The proposed hospital review regula¬ 
tions are based on procedures and re¬ 
quirements which were initially published 
and distributed by the Secretary as in¬ 
terim guidelines In the PSRO Program 
Manual of March 1974. The system of 
review of the medical necessity, quality 
and appropriateness of health care serv¬ 
ices proposed in these regulations builds 
upon the experiences of hospitals, foun¬ 
dations for medical care and Experi¬ 
mental Medical Care Review Organiza¬ 
tions (EMCROe) in designing and testing 
systems for similar types of review. 

Under section 1155(a)(1) of the Social 
Security Act and these proposed PSRO 
hospital review regulations, the locus of 


responsibility for health care review de¬ 
terminations Is shifted from individual 
hospitals and third-party payors to local 
physician organizations, the PSRO*. 
which will assume responsibility for per¬ 
formance of their duties and functions 
on a gradually increasing basis. Respon¬ 
sibility for any review functions which 
have not been assumed by a P8RO will 
remain with those agencies or institu¬ 
tions presently having such responsibil¬ 
ity under Titles XVIH nnd XIX. 

Ill Relation to Titles XVIII and XIX 

Appropriate regulations under this 
Part will provide that, to the extent au¬ 
thority for making determinations of 
medical necessity is vested in the PSROs. 
it will not be exercised by intermediaries, 
carriers. State agencies, or other fiscal 
agents with respect-to the provision of 
items and services subject to review by a 
PSRO under Part B of Title XI of the 
Social Security Act. Rather, such orga¬ 
nizations will Incorporate PSRO deter¬ 
minations of medical necessity into 
their determinations of coverage and re¬ 
imbursement under Titles* XVIH and 
XIX of the Social Security Act. as ap¬ 
propriate. On the other hand, it is not 
the responsibility of PSROs to set na¬ 
tional coverage policy in terms of what 
services are excluded from payment un¬ 
der section 1862 of the Act, and for that 
reason the Title XVIII coverage exclu¬ 
sion guidelines (Medicare Part A Inter¬ 
mediary Manual. Chapter n Appendices) 
will remain In effect. In addition, ffscal 
intermediaries may. in their application 
of coverage regulations and guidelines, 
request PSROs to make retrospective de¬ 
terminations of the medical necessity of 
specific services delivered during both 
approved nnd non-approved hospital 
stays. PSROs should, therefore, be aware 
of national coverage policies when they 
make dotcrfnlnAtions of medical neces¬ 
sity. In brief, it is the PSRO’s responsi¬ 
bility to use professional judgment to 
decide what is medically necessary, and 
the intermediary’s responsibility to ap¬ 
ply payment guidelines. 

IV. Relation to Hospitals 

In order to obtain reimbursement un¬ 
der Titles XVIII and XIX, hospitaLs will 
be expected to cooperate with the PSRO 
in fulfilling its review responsibilities. 
PSROs will, however, through the dele¬ 
gation process outlined in 8ubpart H of 
this Part, take advantage of the expe¬ 
rience hospitals have gained in conduct¬ 
ing utilization and other review activi¬ 
ties. Hospitals which are found by the 
appropriate PSRO to be capable of effi¬ 
ciently and effectively conducting the 
review required by the regulations may 
continue to do so. as specified more fully 
In Subpart H of this Part (which is be¬ 
ing published in proposed form concur¬ 
rently with these proposed regulations), 
although final responsibility for all re¬ 
view activities is assumed by the area¬ 
wide PSRO 

V. Application to Short Stay 
Hospitals 

The proposed regulations set out be¬ 
low apply to review of inpatient health 


care t ervices in short stay hospitals and. 
in the case of medical care evaluation 
< MCE» studies, to hospital based out¬ 
patient services as well where inclusion 
is consistent with the objectives of the 
study. Regulations regarding the review 
of health care sendees in long term care 
Institutions and review of ambulatory 
care services will be proposed in the 
future. 4 

VI. The Review Systeh 

The * proposed regulations set forth 
three major review components in short 
stay hospitals: 1) concurrent review of 
the medical necessity and appropriate¬ 
ness of admission to. and continued stay 
in. a hospital (admission review and con¬ 
tinued stay review): 2) MCE studies to 
assure the quality and improve the na¬ 
ture of the utilization of health care serv¬ 
ices; and 3> analysis of health care prac¬ 
titioner. Institutional, and patient pro¬ 
files. Concurrent, as well as retrospective, 
review of services by PSROs Is author¬ 
ized under section U5S<b><2> of the So¬ 
cial Security Act which expressly pro¬ 
vides for review “either before or after, 
or both before and after, the provision of 
services.'* In addition, preadmission re¬ 
view by PSROs Is authorized under sec¬ 
tion 1155(a)(2) of the Social Security 
Act. These components of the PSRO re¬ 
view system interact to form a compre¬ 
hensive quality assurance mechanism/ 
Profile analysis, for example, provides a 
meaas for Judging the effectiveness of a 
PSRO’s or hospital's review program by 
comparing similur data over time. In 
addition, by distinguishing between usual 
practice patterns and those that are con¬ 
sistently aberrant, profile analysis allows 
tlie PSRO to modify Its admission and 
continued stay review programs to focus 
_on defined problem situations. The con¬ 
current review component, itself, also 
frequently identifies potential problems 
in health care administration and deliv¬ 
ery These can then be topics for more 
detailed medical care evaluation studies 
to further define the problem and de¬ 
velop means for its solution. 

The accumulation of data through con¬ 
current review, medical care evaluation 
studies, and profile analysis will enable 
PSROs to identify areas of practice <e.g.. 
diagnoses, conditions, therapies, and pro¬ 
cedures* that demonstrate consistently 
good performance. On the basis of such 
adequate dnta. PSROs are encouraged to 
focus concurrent review activities to con¬ 
centrate on problem areas. Such focusing 
of concurrent review, together with mon¬ 
itoring of other areas, is likely to be the 
key to PSRO efficiency and effectiveness. 
Through focusing. PSROs will be able to 
devote their review resources to priority 
areas while simultaneously monitoring 
the effectiveness of the entire system. It 
should be recognized, however, that fo¬ 
cusing of review can occur only if a PSRO 
has sufficient review capability and data, 
collected on cither a concurrent or retro¬ 
spective basis, to make the distinction be¬ 
tween problem areas and areas of appro¬ 
priate practice. Until such time as capa¬ 
bility and a sufficient data base are 
established automatic certification of 
admission of patients In specific cate¬ 
gories should not occur. When, however. 
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the PSRO has established review capa¬ 
bility and sufficient data, focusing of re¬ 
view on problem areas and automatic 
certification of consistently appropriate 
admissions are encouraged. Hie Depart¬ 
ment will develop, within one year, guide¬ 
lines for the focusing of review activities. 

A. APPROACH TO CONCtnUUKT HKVIKW 

All Title XVIII. XDC and V patients 
will be identified by PSRO reviewers at 
the time of admission. Depending upon 
the stage of development of the PSRO*s 
review' system, one of two approaches w ill 
be taken. Where routine concurrent re¬ 
view procedures are to be used, admis¬ 
sions will be subject to screening review 
using explicit written criteria to deter¬ 
mine those cases in which the medical 
necessity for hospitalization is evident 
without further review by peer practi¬ 
tioners. For those cases in which this 
screening process does not clearly estab¬ 
lish the need for hospitalization, the de¬ 
termination of the medical necessity and 
appropriateness of hospital care is made 
by a peer of the professional ordering 
hospital admission. Similarly, in cases 
requiring continued stay review, the 
need for continued stay in the hospital U 
periodically assessed using a similar 
screening and peer review process. 

In addition, as noted above, the PSRO 
will identify situations in which the 
medical necessity and appropriateness 
of admission and. in some instances, con¬ 
tinued stay, can be automatically certi¬ 
fied. In the former instance <automatic 
admission certification*. a length of stay 
will be assigned to each admission in this 
category. In the latter instance ‘auto¬ 
matic certification of the hospitaliza¬ 
tion). no admission or continued stay 
review will be conducted. In these, as in 
all cases, the data necessary to fulfill 
PSRO reporting requirements and de¬ 
velop profiles will be collected. Further, 
it should be emphasized that in the case 
of automatic admission certification and 
in the more rare case of automatic cer¬ 
tification of the hospitalization, the 
PSRO must have developed sufficient 
review' capability and data base to justify 
these abbreviated procedures. 

Only where it is clear that hospltAl 
care is not necessary will the PSRO make 
an adverse determination. Payment for 
further hospital care can be denied only 
if an adverse determination is made by 
a peer health professional. In any in¬ 
stance where there is reasonable doubt 
as to the necessity of core at the hospital 
level, the admission or continued stay 
should be approved. In this manner the 
Interests of patients in receiving needed 
health care services are protected, and 
the judgment of the attending physician 
or nonphysician health care practitioner 
with attending privileges is fully con¬ 
sidered. 

When admission review' is conducted, 
it should generally be initiated as soon as 
possible following admission and rmist 
be completed within three working days 
of such admission. The Secretary believes 
that review of the necessity and appro¬ 
priateness of admission concurrent with 
admission affords reviewers the best op¬ 


portunity to consider the unique charac¬ 
teristics of each patient. The ready avail¬ 
ability of the medical record and the 
patient's attending physician will allow 
review decisions to be based upon the 
most accurate available information. In 
order best to judge the necessity and ap¬ 
propriateness of an admission, reviewers 
should complete their assessment as close 
to the point of admission as possible. In 
most cases within one or two days. Thus, 
tlie three day allowance should not be 
interpreted as a guideline for timing of 
review, but as an upper limit for com¬ 
pletion. 

It should be clearly understood that a 
reviewer's decision concerning the neces¬ 
sity and appropriateness of hospital care 
is based on the types of diagnostic and 
therapeutic health care services needed 
by a patient. A diagnosis need not have 
been established nor must a workup be 
completed within the three working day 
timeframe. Approval would be given un¬ 
less there was no clear reason for con¬ 
tinuing a diagnostic workup at the hos¬ 
pital level. Tills, coupled with the fact 
that PSROs will, with time, limit their 
admission review by focusing on prob¬ 
lem areas, makes the three working day 
limit for the vast majority of cases an 
appropriate balance betw een the need to 
review the necessity of admission shortly 
thereafter and considerations of admin¬ 
istrative efficiency. 

These regulations also require the re¬ 
view. within three working days of ad¬ 
mission. of elective surgical and other 
major elective diagnostic and therapeu¬ 
tic procedures. Where there is evidence 
of medically unnecessary or inappropri¬ 
ate utilization of such procedures, de¬ 
veloped for example through medical 
care evaluation studies, profile analysis, 
or concurrent review, procedure review 
must take place prior to the performance 
of the procedure. Where the PSRO has 
a reasonable belief that utilization is 
medically unnecessary or inappropriate, 
review should take place prior to the 
performance of the procedure. These re¬ 
quirements are intended to assure that 
patients are afforded the benefits of 
PSRO screening review, and where nec¬ 
essary, peer review prior to undergoing 
elective surgical or other elective pro¬ 
cedures with the attendant risks of anes¬ 
thesia, iatrogenic illness, and post-sur¬ 
gical complications. By conducting re¬ 
view prior to the performance of the pro¬ 
cedure in the case of known problem 
areas, the risks of an unnecessary proce¬ 
dure may be avoided and limited pro¬ 
gram resources will not be wasted. 

It is recognized that in some cases 
»e.g.. those scheduled for surgery im¬ 
mediately after admission or the morn¬ 
ing after a weekend admission), review 
prior to the procedure might result in 
postponement of the provision of serv¬ 
ices and increased lengths-of-stay solely 
to enable the PSRO to complete the 
required review. Since such a result is 
clearly not the intent of these regula¬ 
tions. where length-of-stay may bo in¬ 
creased only because of review, the PSRO 
should make every reasonable effort to 
complete review without delaying the 


procedure, as. for example, by perform¬ 
ing review prior to admission. 

Explicit written norms, criteria, and 
standards, adopted by the PSRO in ac¬ 
cordance with requirements set forth in 
instructions' and in Subpart I of this 
Part (which is being published in pro¬ 
posed form concurrently with these pro¬ 
posed regulations) wifi be utilized in 
these review activities. 

B. MEDICAL CAKE EVALUATION <MCCt STUDIES 

MCE studies are an exceedingly impor¬ 
tant component of the PSRO review sys¬ 
tem. They afford PSROs and hospital* 
the opportunity to examine well defined 
areas or practice to identify problems in 
the quality or administration of health 
services as well as to document that high 
quality care Is being delivered. These reg¬ 
ulations outline a generic approach for 
conducting MCE studies. This ap¬ 
proach—which is well rooted in the past 
experience of hospital medical audit 
committees—includes the steps necessaury 
to identify problems (If any), attempt 
their correction and determine if the cor¬ 
rective action has succeeded. 

Additionally, these regulations contain 
requirements for a minimum number of 
MCE studies which varies depending up¬ 
on the number of admissions to the hos¬ 
pital. By requiring more studies in hos¬ 
pitals with more admissions, the benefits 
of MCE studies con be more uniformly 
distributed across patients and practi¬ 
tioners. 

A principal characteristic of all MCE 
studies and a requirement of these reg¬ 
ulations, is that those practitioners whoa? 
delivery of care is to be assessed are in¬ 
volved in the design of the study and 
in the development of the criteria and 
standards to be used. This approach helps 
to assure that the results of the study 
are more credible and aids in assuring 
smooth implementation of any necessary 
corrective action. Also, many groups have 
found that involvement in the design and 
conduct of MCE studies, especially the 
development of criteria and standards, is 
educational. The interaction of the dis¬ 
cussants helps to define acceptable alter¬ 
native approaches to a clinical problem, 
highlights the degree to which there is 
scientific basis for certain practices aud 
increases the awareness of some partici¬ 
pants of the need to modify their prac¬ 
tice habits. 

Over recent years it has also become 
increasingly apparent that continuing 
medical education should be linked more 
closely to the results of the review of 
health care quality. MCE studies con¬ 
stitute the important first step in this 
linkage by providing clear definition of 
the causes of problems in the quality of 
health care. 

Finally, it is important to recognize 
that MCE studies do not constitute clin¬ 
ical research in the usual investigative 
sense. Their purpose is to evaluate cur¬ 
rent local clinical or administrative 
practices to determine if they match 
local expectations as defined by criteria. 
In an MCE study, criteria and standards 
are to be based on the medical literature 
(Including the results of clinical re- 
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search) and on the experience of local 
practitioners. 

C. PROFILE ANALYSES 

These regulations also provide for 
data collection, analysis, and develop¬ 
ment In the form of profiles. Section 
155(a)(4) of the Act requires that pro¬ 
files for patients, physicians, and pro¬ 
viders be maintained and reviewed by 
PSROs. These data sets will compare in¬ 
stitutional and physician practice pat¬ 
terns and evaluate these patterns over 
time. The evaluations will show areas of 
care on which the PSROs may focus re¬ 
view in order most effectively and effi¬ 
ciently to fulfill their purpose of assuring 
quality. Problem areas may then be more 
intensively reviewed by concurrent re¬ 
view mechanisms or MCE studies. Pro¬ 
file analysis also promotes efficiency on 
a wider scale when PSROs use compara¬ 
tive data in carrying out their responsi¬ 
bilities of assuring appropriate review 
activities in delegated hospitals. In evalu¬ 
ation of the data from multiple PSROs. 
ultimately the effects of the entire re¬ 
view system may be analyzed. Thus pro¬ 
file analysis will serve to continuously 
define problem areas, document quality 
care, and serve as an overall monitoring 
system of PSRO review. 

VII. Alternative Plans 

The Secretary actively encourages 
PSROs to submit review plans which 
propose innovative approaches to meet 
the objectives of concurrent review. Such 
proposals will be accepted by the Secre¬ 
tary. if they are consistent with the pro¬ 
visions of Title XI. Part B of tlie Act and 
if they have been shown to be or have 
the potential to be equally or more effi¬ 
cient and effective than the concurrent 
review’ procedures described in this reg¬ 
ulation. If the Secretary approves alter¬ 
nate methods of review, the PSRO di¬ 
rectly. or a hospital tierforming review 
for the PSRO. may utilize such proce¬ 
dures in lieu of concurrent review. Pro¬ 
cedures with potential, but not of proven 
effectiveness, will be approved in the 
early stages of the program by the Sec¬ 
retary for implementation in only a lim¬ 
ited number of PSRO areas. Those 
which demonstrate effectiveness can 
later be more broadly implemented 
across the P8RO program. Profile anal¬ 
ysis must be a part of each PSRO's re¬ 
view system under section 1155(a) <4> of 
the Social Security Act. MCE studies, 
because they represent a mechanism to 
provide cn in-depth analysis of the 
Quality and utilization of services and 
because there is a broad range of accept¬ 
able methods for their conduct, must 
also be included in each PSRO s review 
system. 

VIII. Objectives and Impact 

PSROs are empowered to review the 
care provided to Medicare, Medicaid, and 
Title V patients and to determine if (D 
the care provided is medically necessary. 

< 2) the quality of care meets profession¬ 
ally accepted standards and (3) the care 
is to be or was provided in the most eco¬ 
nomical setting consistent with the 


health care needs of the patient. Expe¬ 
rience from similar past efforts indicated 
that, at least for the first year or two. 
PSROs will decrease the number and 
possibly the length of hospital admis¬ 
sions. This should result In coat savings 
which may or may not be separately 
identifiable as they are mixed with the 
multitude of other factors which influ¬ 
ence the level of health expenditures. 

After this initial impact, the net effect 
of PSRO review on expenditures is less 
predictable. This is particularly true 
when it is realized that the emphasis of 
PSRO review' will probably change with 
time. Currently PSROs focus consider¬ 
able attention to the necessity for hos¬ 
pitalization, but emphasis may gradually 
shift as review and analysis identify new 
needs and problem areas. 

Medical care evaluation studies, by 
their general educational effects as well 
as specific recommendations, are likely 
to lead to improvement in the quality 
of care, but effects on expenditures arc 
less predictable. 

Therefore, PSROs and all other health 
care review mechanisms with which wo 
are familiar, have limited, albeit impor¬ 
tant. responsibilities and effects. In ful¬ 
filling these responsibilities, health pro¬ 
fessionals will broadly assess the qual¬ 
ity of care provided by their peers. They 
will specifically assess the medical neces¬ 
sity of care, the degree to which the 
health care process and its outcomes 
comply with local standards, and the 
appropriateness of the setting. Thus. 
PSRO review’ will directly address the 
quality of patient care. The impact such 
review' will have on health care expendi¬ 
tures is unpredictable but the overall ef¬ 
fect of PSROs. under the proposed pro¬ 
cedures. is expected to improve the 
utilization." cost and quality of health 
care provided under Medicare and 
Medicaid. 

The new* regulations policies of the 
Department issued July 25. 1976, require 
that this Notice of Proposed Rulemaking 
<NPRM> have an implementation plan 
prepared prior to its .issuance. In com¬ 
pliance with these requirements, an im¬ 
plementation plan was forwarded to the 
Secretary, and he has authorized the Is¬ 
suance of this NPRM without the use 
of a Notice of Intent <NOI) which would 
otherwise be required by the new policies 
because: 

1. There 1 a im urgent requirement for theoe 
regulations. 

2. Over on extended period of time there 
has been significant Interaction between the 
Deportment and organisations and Individ¬ 
uals In the development of this NPRM which 
hss satisfied the spirit and Intent of the NOI. 
Specifications for this NPRM were reviewed 
by the National Professional Standards Re¬ 
view Council at public meetings and avail¬ 
able for public comment at least twice. Draft 
transmittals presenting policies incorporated 
in this NPRM have been presented to the 
National Council, and circulated to all plan¬ 
ning and conditional PSROs. and PSRO Sup¬ 
port Centers and profemional organizations, 
as well as other organization* that routinely 
receive PSRO information. In addition, re¬ 
quests by outside organizations for Informa¬ 
tion contained In this NPRM have been ful¬ 
filled 


Interested persons are Invited to sub¬ 
mit written comments, suggestions or ob¬ 
jections concerning the proposed regula¬ 
tions to the Director. Bureau of Quality 
Assurance. Health Services Administra¬ 
tion, Room 16A55. 5600 Fishers Lane. 
Rockville, Maryland 20857, on or before 
March 28. 1977. Ail comments received 
in timely response to this Notice will be 
considered and will be available for pub¬ 
lic inspection in the above named office 
during regular business hours. 

It is proposed to make this regulation 
effective upon republication in the Fed¬ 
eral Register. 

Note. —The Department of Health, Educa¬ 
tion. and Welfare has determined that this 
document docs not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement, under Executive Order 
11821 and OMB Circular A-107. 

Dated: November 22. 1976. 

Theodore Cooper. 
Assistant Secretary /or Health. 

Approved: January 11, 1977 
Marjorie Lynch, 

Actino Secretary. 

PART 101—PROFESSIONAL 
STANDARDS REVIEW 

It is proposed to issue a new 8ubpart 
G of Part 101 of Title 42 as set out below’. 

Subpart Q—Hospital Review 

Sec. 

101701 Applicability. 

101.702 Definitions 
101.700 Concurrent review. 

101.704 Preadmission review. 

101.705 Modlflcatlona of review activities 

101.706 PhyMclAn certification 

101707 Notice of adverse initial determina¬ 
tions. 

101.708 Informing dlacharge planners 
101.700 Alternate review methods. 

101.710 Medical care evaluation studies 

101.711 Profile analysis. 

101.712 Involvement of nonphysician health 

care practitioners. 

101.713 Reviewer qualifications. 

101.714 Examination of the operation and 

records of hoapttals 

101.715 Refusal of hoapltal to allow PSRO 

entry and performance of review. 

101.716 Report#* to the Secretary. 

AuTHoatTr: tSec. 1155 and 1156 of the 
Social Security Act. sec. 249F<b) of Pub. L. 
02-603. 86 Slat. 1433-143 (42 UAC. 1320c-4 
and 1320c-5), *ec. 1102 of the Social Security 
Act. 49 Stat. 047. as amended (42 U8.C 
13021.1 

Subport G—Hospital Review 
§ 101.701 tpplicabililv. 

The provisions of this Subpart are ap¬ 
plicable to the exercise by PSROs of their 
duties and functions under sections 1155 
and 1156 of the Social Security Act <42 
UB.C. 1320-C4 and 1320-c5>. Unless 
otherw ise indicated, the provisions of this 
Subpart relating to duties and functions 
of PSROs shall also apply to hospital re¬ 
view committees performing delegated 
PSRO review functions pursuant to 
Subpart H of this Part and section 1155 
<e> of the Act. 

Section 1155(a)(1) of the Social Secu¬ 
rity Act 1 42 U.8.C.-C4), which states the 
general review’ responsibility of PSROs, 
provides that notwithstanding any other 
provisions of law. but consistent with the 
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provisions o 1 Part B of Title XI of the 
Social Security Act, It shall be the duty 
and function of each PSRO to assume 
for its geographic area, at the earliest 
date practicable, responsibility for the re¬ 
view of the professional activities in such 
area of physicians and other health care 
practitioners and Institutional and non- 
lnstltutlonal providers of health care 
services in the provision of health care 
services and items for which payment 
may be made (in whole or in part) under 
the Social Security Act for the purpose 
of determining whether: 

(a) such services and items are or 
were medically necessary; 

(b) the Quality of such services meets 
professionally recognized standards of 
health care: and 

(c) in case such services and items 
are or were proposed to be provided in a 
hospital on an inpatient basis, such serv¬ 
ices and items could, consistent with the 
provision of appropriate meidcal care, be 
effectively provided on an outpatient 
basis or more economically In an inpa¬ 
tient health care facility of a different 
type. 

g 101.702 Definitions* 

As used in this 8ubpart: •») “Act” 
means the Social Security Act, as amend¬ 
ed (42D.S C. Chap. 7). 

<b) “Active staff privileges in a hos¬ 
pital” means that a physician or non¬ 
physician health care practitioner is au¬ 
thorized on a regular, rather than in¬ 
frequent or courtesy, basis: (1) to order 
the admission of patients to a hospital: 
(2) to perform diagnostic services in a 
hospital; or (3) to care for and treat 
patients in a hospital. 

(c) “Admission review” means a re¬ 
view and an initial determination by a 
PSRO of the medical necessity and 
appropriateness of the patient's admis¬ 
sion to a hospital level of care. 

(d) “Assigned length-of-stay” means 
the number of days from admission at 
which the determination of the medical 
necessity of continued hospital stay 
would ordinarily be made by the PSRO. 

<e) ‘ Certified length-of-stay” means 
a period of time which a PSRO approves 
as a medically necessary and appropriate 
period for a patient to receive inpatient 
care in a hospital. 

(f > “Concurrent review” means admis¬ 
sion review and continued stay review. 

<g) “Continued stay review” means a 
review and an initial determination by a 
PSRO, during a patients hospitalization, 
of the medical necessity and appropriate¬ 
ness of continuation of the patient s stay 
at a hospital level of care. 

(h) “Criteria” means predetermined 
elements of health care, developed by 
health professionals relying on profes¬ 
sional expertise, prior experience and the 
professional literature, with which 
aspects of the quality, medical neces¬ 
sity. and appropriateness of a health care 
service may be compared. 

d) “Elective," when applied to a health 
care service, means a service that can 
be delayed without substantial risk to 
the patient and Is not necessary immedi¬ 
ately to prevent imminent death or seri¬ 
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ous impairment of the health of the in¬ 
dividual. 

<J) "Health care service” means an in¬ 
patient service or item for which pay¬ 
ment may be made (in whole or in part) 
under the Act. 

<k) “Hospital” means a health care 
institution or distinct part of a health 
care Institution providing health care 
services In the PSRO area, as defined in 
section I861(c)-(g> of the Act, except 
that the institution shall not be a Chris¬ 
tian 8cience sanatorium operated, or 
listed and certified by the First Church 
of Christ. Scientist. Boston, Massachu¬ 
setts. 

(1) “Initial determination" means a 
review determination by a PSRO. or by a 
hospital review committee acting as a 
delegate of the PSRO .under section 
1155(e) of the Act. regarding the medical 
necessity or quality of health care serv¬ 
ices provided to a patient or the appro¬ 
priateness of the level of care at which 
the services are delivered, 

(m> ” Length-of-stay projection” 

means a criterion which defines the ex¬ 
pected point in time at which patients 
of similar age and diagnosis or condition 
would be expected to be ready for dis¬ 
charge. This projection is established by 
the PSRO based upon an analysis of 
regional norms and. where available, 
PSRO area norms for lengths-of-stay. 

(n) "Major clinical area” means med¬ 
icine. surgery, pediatrics, obstetrics and 
gynecology, or psychiatry. 

(o) “Major diagnostic or therapeutic 
procedure" means a procedure which in¬ 
volves a surgical or anesthetic risk or 
requires highly trained personnel or 
requires highly trained personnel or spe¬ 
cial facilities or equipment. 

(p) “Medical care evaluation study- 
means a process, usually performed ret¬ 
rospectively, in which an in-depth as¬ 
sessment of the quality and/or the na¬ 
ture of the utilization of health care 
services is conducted, corrective action 
is taken, where indicated, and a subse¬ 
quent analysis Ls made of the impact of 
the corrective action. 

(q) “Nonphysictan health care prac¬ 
titioners” means those health profes¬ 
sionals who do not hold a Doctor of 
Medicine or Doctor of Osteopathy degree, 
meet all applicable State or Federal re¬ 
quirements for practice of their profes¬ 
sion, and are actively involved in the 
delivery of direct patient care or health 
care services. 

(r) “Norms” mean numerical or stat¬ 
istical measures of usual observed per¬ 
formance of health care sendees. 

<s) “Physician" means a doctor of 
medicine or osteopathy or another in¬ 
dividual who is authorized under State or 
Federal law to practice medicine and 
surgery, or osteopathy. 

(t) “Preadmission review ’ means a re¬ 
view and an initial determination by a 
PSRO. prior to a patient s admission to 
a hospital, of the medical necessity and 
appropriateness of the patient’s elective 
admission to a hospital level of care. 

<u> “Profile” means aggregated data 
in formats which display patterns of 
health care services over a defined period 
of time. 
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<v) “Profile analysis” means review 
and analysis of profiles to identify and 
consider patterns of health care services. 

(w) "PSRO” means a Professional 
Standards Review Organization which is 
conditionally or unconditionally desig¬ 
nated. 

<x> “Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health, Education, and Wel¬ 
fare to whom the authority involved has 
been delegated. 

<y> “Standards” mean professionally 
developed expressions of the range of 
acceptable variation from a norm or 
criterion. 

(8) “Working day" means any one of 
at least five days of each week (exclud¬ 
ing, at the option of each PSRO. legal 
holidays), in which the necessary per¬ 
sonnel are available to perform review 
in the hospital 

§ 101.703 Coucurri'til re\ic*. 

(a) Admission review. (1) Require¬ 
ment for Review: <i> Until the P8RO is 
able to modify its review activities in 
accordance with I 101.705. each PSRO 
shall assess the medical necessity and 
appropriateness of each admission to a 
hospital of a patient entitled to benefits 
under the Act. Such assessment shall be 
accomplished as prescribed in subpara¬ 
graph (a) (1) <li> below or as specified in 
ft 101.704. 

(11) The assessment shall consist of 
screening review and, where necessary, 
peer review. Screening review shall be 
conducted by an appropriately trained 
nonphysician representative of the 
PSRO or by a physician or an appropri¬ 
ate nonphysician health care practi¬ 
tioner representative of the PSRO using 
PSRO criteria and standards developed 
pursuant to Subpart I of this Part to 
screen cases in order to select those cases 
requiring peer review. 

Oil) Where as a result of the assess¬ 
ment the PSRO determines that such 
services are medically necessary and ap¬ 
propriately provided at a hospital level 
of care it shall so certify the admission. 

Civ) Where as a result of peer review 
the PSRO determines that such services 
are not medically necessary or not ap¬ 
propriately provided at a hospital level 
of care it shall render and provide notice 
of an adverse initial determination re¬ 
garding the patient's admission. Notice 
of such adverse initial determination 
shall be provided as prescribed in 
ft 101.707. 

(v) In the case of Medicare benefici¬ 
aries, PSRO determinations regarding 
the appropriateness of a particular level 
of care shall be made in accordance with 
the level of care definitions In sections 
1814 and 1861 of the Act* 20 CFR 405.- 
116, 405.126-405.128 as amended, and 
related guidelines of the Secretary. 

(vi) Admission review shall be com¬ 
pleted within three working days of the 
admission. Including certification as de¬ 
scribed in (a)(1) (ill) or the provision 
of adverse notice as described In (a> 
(IHiv). 

(vii) Where the purpose of admission 
is for the performance of elective sur- 
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gery or other elective major diagnostic 
or therapeutic procedure, review to de¬ 
termine the medical necessity of the sur¬ 
gery or other such procedure shall be 
completed within three working days of 
the admission. Where documentation is 
developed by the PSRO that indicates 
medically unnecessary or inappropriate 
utilization of a procedure, review* of the 
medical necessity of that procedure must 
be completed prior to the procedure. 
Where a PSRO has a reasonable belief 
that a procedure is inappropriately uti¬ 
lized. review shall be completed prior to 
the procedure. 

• 2) initial assigned length-of-stay: 
When an admission is certified in ac¬ 
cordance with subparagraph (1> of this 
paragraph, the PSRO shall assign an 
initial length-of-stay using: <l> Rele¬ 
vant length-of-stay projections devel¬ 
oped by the PSRO pursuant to Subpart 
I of this Part, for groups of patients with 
the same condition (and modified, a s 
necessary, to reflect the clinicAl situation 
of the individual patient who is the sub¬ 
ject of the admission review) to indicate 
the expected point in time that the pa¬ 
tient will no longer require a hospital 
level of care, or: 

<ii> Length-of-stay norms, where 
appropriate, for diagnoses or conditions 
for which the PSRO has not yet devel¬ 
oped length-of-stay projections. In such 
cases, the initial assigned length-of-stay 
shall usually be based on the 50th per¬ 
centile of lengths-of-stay for patients 
of a similar age and condition. The 
PSRO may use Its own length-of-stay 
norms if this is justified In accord with 
$ 101.907 of this Part after analysis of 
corresponding regional norms, or: 

(ili) In cases where the diagnosis is 
unclear at tho Umc of admission, or 
where length-of-stay projections and 
norms are unavailable, a reasonable 
length-of-stay assigned In accordance 
with the nature of the patient's medical 
problem and the projected time when 
the patient's condition will be more fully 
clarified, or: 

iiv> In the case of a PSRO conducting 
concurrent quality assurance, the ex¬ 
pected point in time that a critical pro¬ 
cedure or outcome may be expected to 
occur, as determined by the PSRO. 

Attending physician opportunity 
to discuss: If the PSRO has reason to 
believe that an admission will not be 
certified it shall promptly notify the 
patient;* attending physician or non¬ 
physician health care practitioner at¬ 
tending the^ patient and afford him an 
opportunity, within the period pre¬ 
scribed in subparagraph (aMIXvi) of 
this section, to discuss the matter with 
the PSRO and explain the nature of 
the patient s needs for hospital services 
including all factors which, in liLs opin¬ 
ion. preclude treatment of the patient 
as an outpatient or at an alternative 
inpatient level of care. 

<b> Continued stay review. (1) Re¬ 
quirement for review: (i) Where a 
patient whose admission has been cer¬ 
tified by the PSRO remains in the hos¬ 
pital, the PSRO shall, except as specified 
in § 101.705. assess the medical necessity 


and appropriateness for continued hos¬ 
pitalization of such patient. The assess¬ 
ment. consisting of screening review and. 
where necessary, peer review shall be ini¬ 
tiated prior to the last day assigned un¬ 
der the initial assigned length-of-stay 
and completed by the expiration of the 
Initial assigned length-of-stay period. 
Screening review shall be conducted by 
an appropriately trained nonphysician 
representative or by a physician or an 
appropriate nonphysician health care 
practitioner representative of the PSRO 
using P8RO criteria and standards de¬ 
veloped pursuant to Subpart I of this 
Part to screen cases in order to select 
those cases requiring peer review. 

<il) Where the PSRO determines that 
such services are medically necessary 
and appropriately provided at a hospital 
level of care, it shall assign a continued 
length-of-stay by the end of the previ¬ 
ously assigned length-of-stay period 

(iii) Where the PSRO determines that 
such services are not medically necessary 
or not appropriately provided at a hos¬ 
pital level of care. It shall render and 
provide notice of an adverse initial de¬ 
termination regarding the patient's con¬ 
tinued stay by the last day of the initial 
assigned length-of-stay period. Notice of 
such adverse initial determination shall 
be provided as prescribed in $ 101.707. 

<lv> In the case of Medicare bene¬ 
ficiaries, PSRO determinations regarding 
the appropriateness of a particular level 
of care shall be made in accordance with 
the level of care definitions in sections 
1814 and 1861 of the Act. 20 CFR 405.116. 
405.126-405.126 as amended, and perti¬ 
nent guidelines of the Secretary. 

(2) Duration of continued length-of- 
stay, Where the PSRO has determined 
that a continued length-of-stay shall be 
assigned, the PSRO shall determine the 
duration of the continued length-of-stay 
based upon the expected point in time 
that the individual patient will no longer 
require a hospital level of care. 

(3) Attending physician opportunity 
to discuss. If the PSRO has reason to 
believe that it will not assign a continued 
length-of-stay. it shall so notify the 
patient’s attending physician or nonpliy- 
sician health care practitioner attending 
the patient in accordance with the pro¬ 
cedures specified in subparagraph (a) (3) 
of this section and within the period pre¬ 
scribed in subparagraph <b) (1) (!) of this 
section. 

(4> Additional continued stay review. 
Before the expiration of the continued 
length-of-stay. each case shall be re¬ 
viewed again in the manner prescribed in 
subparagraphs <bMl> through (b><3> 
above, with such reviews being repeated 
as long as the continued stay is further 
certified by UiePSRO. 

<c> Approval of services incident to 
hospitalization . PSRO certification of a 
patient’s admission or continued stay 
shall (in the absence of specific PSRO 
review and disapproval of a particular 
health care service rendered, or proposed 
to be rendered, during the length of stay 
certified for such patient) constitute ap¬ 
proval of all health care services ren¬ 
dered. or proposed to be rendered, during 


such certified length of stay. Except as 
provided under sections 1158 and 1159 of 
the Act (and in the absence of specific 
PSRO review and approval of a particu¬ 
lar health care service rendered, or pro¬ 
posed to be rendered, during the patient’s 
hospital stay), a PSRO adverse deter¬ 
mination of a patient's admission or con¬ 
tinued stay shall constitute disapproval 
of all health care services rendered, or 
proposed to be rendered, during such 
patient’s hospital stay. Nothing in this 
section shall be construed as precluding 
a Medicare fiscal agent or Medicaid State 
agency. In the proper exercise of its 
duties and functions, from reviewing 
claims for benefits under Titles XVIII 
and XIX of the Act or from determining 
whether they meet the pertinent cover¬ 
age requirements established under Titles 
XVIU and XIX and of the implementing 
regulations for which such agent or 
agency has responsibility. In addition, 
nothing in tills section shall be construed 
as precluding a Medicare fiscal agent or 
MtxUcaid State agency from requesting 
of the PSRO a retrospective determina¬ 
tion regarding the medical necessity And 
appropriateness of specific health care 
services in the application of coverage re¬ 
quirements and regulations. 

<d> Rerleto in case of delayed identifi¬ 
cation of eligibility. In cases of patients 
whose eligibility for benefits Is identified 
at some point after admission, review of 
the medical necessity for admission and 
continued stay shall be conducted as soon 
as practicable after identification. 

§ 101.701 IVrudmi-tioii rr% ««*%». 

<a» Routine preadmission review. (1) 
Each PSRO is authorized to assess the 
medical necessity and appropriateness, 
prior to admission, of any health care 
service which Is to be provided to a 
patient on an elective basts In the hos¬ 
pital. Such assessment shall consist of 
screening review’ and, where necessary, 
peer review’. Screening review shall be 
conducted by an appropriately trained 
nonphysician representative of the PSRO 
or by a physician or an appropriate non- 
physlclan health care practitioned repre¬ 
sentative of the PSRO using PSRO cri¬ 
teria and standards developed pursuant 
to Subpart 1 of this Part to screen cases 
in order to select those cases requiring 
peer review. 

<2* In the case of Medicare benefici¬ 
aries. PSRO determinations regarding 
the appropriateness of a particular level 
of care shall be made in accordance with 
the level of care definitions in sections 
1814 and 1861 of the Act, 20 CFR 405.116. 
405.126-405.128 as amended, and related 
guidelines of the Secretary. 

(b) Voluntary preadmission review. 
Any attending physician proposing to 
provide to a patient health care services 
which are subject to the review of the 
PSRO may, if such services are to be 
provided on an elective basis, request 
that the PSRO perform preadmission re¬ 
view in accordance with paragraph <a> 
of this section. The PSRO shall comply 
with such request whenever it is feasible. 

(c) Publication. Prior to exercise of 
the authority provided under paragraph 
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in) of thin section, the PSRO shall pub¬ 
lish a list of the types and kinds of health 
care services, by type of diagnosis or 
problem, or in terms of other relevant 
information relating to the provision of 
health care services, which will be sub¬ 
ject to preadmission review on a routine 
baste Such list shall be revised by the 
PSRO from time to time as appropriate. 
A ropy of such list, and any subsequent 
revisions thereof, shall be published in a 
medical publication of general circula¬ 
tion in the area, and copies provided to 
the chief of each hospital medical staff 
for distribution within the hospital. A 
current copy of such list shall be avail¬ 
able for inspection in the PSRO office 
during regular business hours. 

id) Additional review procedures. (1) 
Where a PSRO determines to certify an 
admission pursuant to this section. It 
shall follow* ( hose appropriate procedures 
prescribed tor length-of-stay assignment 
under $ 101.703(a) (2), for continued stay 
review under f 101.703(b) and for ap¬ 
proval of services incident to hospitaliza¬ 
tion under $ 101.703(c). 

(2) Where a PSRO has reason to be¬ 
lieve that the admission will not be certi¬ 
fied. it shall follow the discussion proce¬ 
dures specified in 5 101.703(a)(3). 

(e) Adverse initial determinations. 
Where the PSRO determines that such 
services are not medically necessary or 
not appropriately provided at a hospital 
level of care, it shall promptly render and 
provide notice of an adverse Initial deter¬ 
mination. Notice of such adverse initial 
determination shall be provided os pre¬ 
scribed in 8 101.707. 

§ 101.705 ModifiralHiu^ «»f review srtiY- 
hie*. 

(a) Each PSRO, when it has developed 
the review capability and data base nec¬ 
essary to do so, shall modify the review 
activities prescribed In 4 101.703 and 
I 101.704 in order to concentrate review 
efforts in areas where improvement in 
health care services is needed. Where ap¬ 
propriate. such review activities shall be 
modified to provide for: 

(1) the identification of diagnoses, 
conditions, elective surgical and other 
major elective diagnostic and therapeutic 
procedures, and major clinical areas 
which shall be automatically certified for 
admission to the hospital level of care. 
In such cases a length-of-stay shAll be 
assigned as provided for in f 101.703(a) 
<2) and continued stay review performed 
as prescribed in 8 101.703<b). The P8RO 
shall use normative data and prior ex¬ 
perience In review, such as concurrent re¬ 
view. the results of medical care evalua¬ 
tion studies or profile analysis, in order 
to select: 

(if diagnoses mid conditions where 
data are available to demonstrate that 
the criteria for the presence of the diag¬ 
nosis or condition are always met; 

<il) elective surgical and other proce¬ 
dures where data is available to demon¬ 
strate that such procedures are consist¬ 
ently medically necessary and are per¬ 
formed on a consistently appropriate 
basis in a particular hospital: and 

(ill) major clinical areas where data is 
available to demonstrate that admissions 


in such areas are consistently medically 
necessary and appropriate in a particular 
hospital. 

(2) tho Identification of diagnoses, 
conditions, elective surgical and other 
major elective diagnostic and therapeu¬ 
tic procedures, and major clinical areas 
of a hospital which shall not be subject 
to concurrent review and for which the 
entire hospitalization shall be automat¬ 
ically certified. Such identification shall 
be based on: 

(1) data which demonstrate that ad¬ 
missions and continued stays associated 
with such diagnoses, conditions, and ma¬ 
jor clinical areas are consistently med¬ 
ically necessary and appropriate at the 
hospital level of care; and 

(ill data which demonstrate that elec¬ 
tive surgical or other elective procedures 
are appropriately performed on a con¬ 
sistent basis in a particular hospital, and 
consistently account for medically nec¬ 
essary and appropriate continued stays 
following such procedures. 

(b) The PSRO shall, through the per¬ 
formance of medical care evaluation 
studies performed pursuant to i 101.710 
and profile analysis performed pursuant 
to f 101.711, assure that admissions and 
hospitalizations automatically certified 
as prescribed In paragraph <a) above 
continue to represent consistently ap¬ 
propriate utilization of health care serv¬ 
ices provided in hospitals. 

(c) Hospitals performing review for 
the PSRO pursuant to Subpart H of 
this Part shall modify their review activ¬ 
ities as prescribed in pa rag ra pi is <a> and 
(b) above, but only when approved by 
the PSRO 

§ 101.706 Ptiysicun certification* 

(a) Each PSRO shall specify the 
points in time when the attending phy¬ 
sician or nonphysician health care prac¬ 
titioner attending the patient will certify 
the medical necessity for the patient’s 
continued stay in the hospital. The first 
such certification shall usually be no 
later than the 50th percentile of lengths- 
of-stay norms for patients in similar age 
groups with similar diagnoses. Subse¬ 
quent certification dates should be estab¬ 
lished by the PSRO at intervals appro¬ 
priate to allow* the PSRO to evaluate the 
patient’s need for further health care at 
the hospital level. 

(b> Each PSRO shall specify the In¬ 
formation which it requires to be In¬ 
cluded in the medical record, including 
progress notes and orders, in order to 
enable the PSRO to evaluate the pa¬ 
tient's need for further health care at 
the hospital level. If a PSRO so specifies, 
signed and dated continuing progress 
notes and orders by the attending physi¬ 
cian or nonphysician health care prac¬ 
titioner attending the patient which Jus¬ 
tify the medical necessity for further 
health care in the hospital < including 
inpatient diagnostic study and therapeu¬ 
tic services) will suffice to satisfy the 
physician certification requirement. Al¬ 
ternatively, the PSRO may require a 
form of physician certification seporate 
from the medical record. 

(c) Each PSRO shall develop a mech¬ 
anism for Informing all physicians and 


non physician health care practitioners 
accorded active staff privileges In hos¬ 
pitals and engaged In professional activ¬ 
ities In the PSRO area of the applicable 
physician certification requirements and 
aboil be responsible for assuring that the 
certification requirements are being fol¬ 
lowed. Each PSRO shall also Inform all 
such physician and appropriate non- 
physician practitioners of their obliga¬ 
tion not to provide unnecessary health 
care services and of the sanctions under 
section 1160 of the Social Security Act. 
Each PSRO shall maintain, at Its prin¬ 
cipal business office, a copy of its physi¬ 
cian certification requirements and its 
procedures for informing physicians and 
appropriate nonphysician practitioners 
of their requirements. Each PSRO shall 
forward Its physician certification re¬ 
quirements to the Secretary within 90 
days from the effective date of these reg¬ 
ulations. 

8 101.707 \olirr of mivrrwe initial d«*l<*r* 
urination*. 

<J 4 > A notice of an adverse initial det¬ 
ermination under 8 101.703(a) (1). I 101.- 
703(b)(1). 8 101.703(c), or 8 101.704(c>, 
shall: 

(1) Be provided to the patient (and. 
where appropriate, the patient's next of 
kin or sponsor), the attending physician, 
or nonphysician health care practitioner 
attending the patient, and the author¬ 
ized representative of the hospital: 

(2) Be delivered to each such person 
In tiie hospital if the person to be notified 
is in the hospital where the services arc 
being, or proposed to be. provided, or 
mailed if the i>erson to be notified is not 
in such hospital; and 

(3) Be provided in wilting, although 
oral notice may suffice If confirmed in 
writing within two days of delivering the 
oral notice; and 

(4) Contain the following informa¬ 
tion: 

(i) The reason for the determination, 

(li) The date after which the patient's 
stay in the hospital will not be approved 
as being medically necessary or appro¬ 
priate at an in-patient hospital level of 
care; 

(Hi• A statement informing the parties 
and their representatives of their rights 
to: 

(A) A reconsideration of the determi¬ 
nation in accord with applicable regula¬ 
tions of this Part if they are dissatisfied 
with the determination, even if the 
patient leaves the hospital prior to filing 
a request for reconsideration or prior to 
Its completion: and 

(B> Submit additional documentary 
information and to make an oral pres¬ 
entation at the reconsideration; 

(hr) The various locations for filing 
a reconsideration request and the appli¬ 
cable time period within which such a 
request must be filed, as prescribed under 
applicable regulations of tills Part and 
guidelines published by the Secretary; 
and 

<v) A brief Jurisdictional statement 
concerning the authority of the PSRO 
and its responsibility for review under 
the Act 
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<b> Notice of an adverse initial deter* 
mination under 1 101.703(a)(1), 5 101.- 
703(b)(1), 5101.703(0, or 5 101.704(0, 
shall be provided promptly to: the Med¬ 
icaid State agency or its designee, in the 
case of a Medicaid patient: the Medicare 
Intermediary, in the case of a Medicare 
patient: or the affected State Title V 
agency, in the case of a Title V patient 

<c) Notice of an adverse initial de¬ 
termination shall be given to the patient 
(and. where appropriate, the patient’s 
next of kin or sponsor), the attending 
physician or nonphysician health care 
practitioner attending the patient, and 
the authorized representative of the hos¬ 
pital according to the time frame speci¬ 
fied below: 

(|> Within 3 working days of the ad¬ 
mission. under 5 101.703(a) <1>, or 

Prior to the procedure in the case 
of pre-procedure review under 5 101.703 
(a) (l)(vi>, or 

<3> By the last day of the approved 
length-of-stay period under 5 101.703(b) 
ill. or 

(4> Prior to the admission under 5 101.- 
704 

<d> In the case of a Title V claim, the 
notice under paragraph <a> above shall 
explain that the PSRO determination is 
not conclusive for payment purposes un¬ 
der section 1158 of the Act, and that Title 
V recipients and providers have no right 
to reconsideration of such a PSRO de¬ 
termination under section U59 of the 
Act. 

§ 101.708 Informing di-rhargo plnn* 
nrm. 

Where a PSRO becomes aware, in the 
course of review, that a patient or oa- 
tiente may require extended post-hos¬ 
pital care or institutional placement, the 
PSRO shall promptly inform the attend¬ 
ing physician or nonphysician health 
care practitioner attending the patient 
and those in the hospital responsible for 
assisting the attending physician in dis¬ 
charge planning. 

§ 101.709 Allrmalc m »r<» method*. 

(a) Alternate methods for conducting 
the requirements set forth in 5 101.703 
through § 101.705. may be utilized by 
PSROs if a written plan explaining such 
methods is approved by the Secretary. 
The Secretary may approve such alter¬ 
nate review methods which he determines 
to be consistent with all provisions of 
Title XI. Part B. of the Act. and which 
have been shown to be or have the poten¬ 
tial to be equal or more efficient and ef¬ 
fective than those provided under 5 101- 
703 through 5 101.705 of these regula¬ 
tions. Alternate review methods deter¬ 
mined by the Secretary to have such 
potential will be approved by the Secre¬ 
tary for implementation by only a limited 
number of PSROs. When the efficiency 
and effectiveness of an alternate method 
have been demonstrated to the satisfac¬ 
tion of the Secretary, he may approve its 
use in other PSRO areas 

<b) Alternate review methods pro¬ 
posed by a PSRO to be utilized for its 
entire area, or portions of its area, or 
to be utilized by hospitals conducting 


review for the PSRO pursuant to Sub- 
part H. shall be submitted as a written 
plan to the Secretary. The written plan 
shall specify objectives of the alternate 
approach to concurrent and preadmis¬ 
sion review which are consistent with 
5 101.701 <a), (b) and (c). and shall 
describe in detail the methods to be used, 
including the use of norms, criteria and 
standards: the applicability of the plan 
to the PSRO area: and the PSRO s plan 
to utilize 'hospital review committees, 
where appropriate, to conduct review 
for the PSRO pursuant to Subpart H of 
this Part 

§ 101.710 Medical cure evaluation >iml- 
im. 

<a> Purpose o/ medical care evalua¬ 
tion studies . Each P8RO shall perform 
medical care evaluation studies for the 
purpose of: (1> Assuring that health 
care services are appropriate to the pa¬ 
tients’ needs and are of appropriate 
quality: 

(2) Assuring that health care orga¬ 
nization and administration of hospitals 
support the timely provision of quality 
care: 

<3> Focusing on patterns of service 
which may require modification In re¬ 
view efforts as described in I 101.703 
through 5 101.705; 

(4> Identifying changes necessary to 
improve the quality of care and the effec¬ 
tiveness and efficiency of the utilization 
of services. 

(b> Requirements. Each PSRO shall 
be responsible for performing, at a mini¬ 
mum. the following number of medical 
care evaluation studies in each hospital 
in its area: (1> In each hospital with 
less than 2,500 total admissions per year, 
the PSRO shall perform four medical 
care evaluation studies per year. 

<2> In each hospital with 2.500 to 4.999 
total admissions per year, the PSRO shall 
perform six medical care evaluation 
studies per year. 

(3> In each hospital with 5.000 to 9.999 
total admissions per year, the PSRO shall 
perform eight medical care evaluation 
studies per year. 

(4) In each hospital with 10.000 to 
19.999 total admissions per year, the 
PSRO shall perform ten medical care 
evaluation studies per year. 

(ft) In each hospital with 20,000 and 
over total admissions per year, the PSRO 
shall perform twelve medical care eval¬ 
uation studies per year. 

For purposes of this section, a year 
means a calendar year. For purposes of 
this section, performance of a medteal 
care evaluation study shall include com¬ 
pletion of the study through the Initia¬ 
tion of corrective action as described in 
subparngrapb (c) <6) of this section. The 
PSRO shall be responsible for assuring 
that, for each year, medical care evalua¬ 
tion studies performed shall Include 
study of the care of patients in all major 
clinical areas In the P8RO area. Medical 
care evaluation studies which Involve 
more than one hospital shall be counted 
towards the number of studies required 
under this section for each such hospital 
involved in such study. 


<c> Nature of studies. Each medical 
care evaluation study shall: (1) focus 
upon a known or suspected problem area 
in organization, delivery or outcome of 
hospital care: 

(2) to be carried out in accord with 
objectives explicitly stated in. and specif¬ 
ically developed for, the study: 

(3) utilize criteria and standards as 
described in paragraph <d> of this sec¬ 
tion: 

(4) where appropriate, include the use 
of a sample of patients (including pa¬ 
tient records* selected from all patients 
In the hospital. Such sample may include 
patients other than those covered under 
Titles XVIII. XIX and V where such ac¬ 
cess to use of their records Is author¬ 
ized by the hospital; 

(5) result in written recommendations, 
where indicated, to institutions or orga¬ 
nizations which provide continuing pro¬ 
fessional education activities, or to ap¬ 
propriate individuals and organizations 
responsible for effecting change in tire 
organization and administration of 
health care delivery in order to Improve 
the quality of care and promote more 
effective and efficient utilization of fa¬ 
cilities and services: 

(6> Include a plan for follow-up evalu¬ 
ation by the PSRO where indicated, to 
determine what changes have occurred 
as a result of action taken pursuant to 
subparagraph (c> (5> above: and 

(7) include such a follow-up evalua¬ 
tion where indicated. The follow-up 
evaluation shall be done in a reasonable 
time, but usually no later than one year 
following the performance of Uie initial 
study. The follow-up evaluation shall be 
limited to relevant key indicators of per¬ 
formance and shall not be counted as a 
new medical care evaluation study for 
purposes of fulfilling the requirements in 
paragraph (b> of this section. 

<d> Use .of criteria and standards. 
Criteria and standards shall be adopted 
by the PSRO In accordance with Subimrt 
I of this Part, which relate to Uie specific 
objectives of the medical care evaluation 
study. The criteria and standards shall 
be used to define the information neces¬ 
sary to Identify the degree of conform¬ 
ance between actual performance and 
that specified in the criteria. A P8RO 
which Identifies a pattern of perform¬ 
ance which does not conform to appli¬ 
cable criteria shall subject those services 
Involved in the pattern to further anal¬ 
ysis. The identtflcaUon of such a pattern 
shall not necessarily constitute a finding 
by the PSRO that such services were not 
medically necessary, not of appropriate 
quality, or not provided at the appro¬ 
priate level of care. 

(a) Reports to hospitals. Each PSRO 
shall provide the written results, includ¬ 
ing an analysis of such results, of each 
medical care evaluation study which is 
pertinent to the operation of a particular 
hospital to appropriate members of the 
hospital medical staff, the chief adminis¬ 
trative official of the hospital, and the 
Chairman of the Board of Trustees (or 
other governing body) of such hospital, 
in conformity with procedures for con- 
fidenUality as specified in applicable 
regulations of this Port. 
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§ 101.711 Profile Aiuil^k 

(а) Type* of profiles. (1) Each PSRO 
shall be responsible for the periodic de¬ 
velopment and analysis, in conformity 
with procedures or confidentiality os 
specified in applicable regulations of this 
Part, of profiles of: (i) Health care serv¬ 
ices for which payment may be made 
under the Act provided to patients in 
hospitals in the P8RO area; 

<il) each health care practitioner pro¬ 
viding health care services for which 
payment may be made under the Act in 
hospitals in the PSRO area; and 

(ill) each hospital in the P8RO area 
providing health care services for which 
payment may be made under the Act. 

(2) Profiles shall be developed using, 
at a minimum, appropriate data elements 
collected by the PSRO, which is required 
to compile PSRO Federal reports and to 
complete the PSRO Uniform Hosjdtal 
Discharge Data Set for each patient 
reviewed. 

<b) Process of profile aftalysis. De¬ 
pending upon the nature of the profile 
to be analysed, the process of analysis 
shall Include: (1) Comparison of pat¬ 
terns of care by similar providers <in¬ 
stitutions or practitioners); 

(2) Comparison of current patterns 
with those from a previous time period; 
and 

(3) Identification of exceptional pat¬ 
terns using preestablished norms, criteria 
and standards as points of reference. 

<c) Purposes of analyses. The pro¬ 
files shall be analyzed by the PSRO for 
the purposes of: (1) Focusing on pat¬ 
terns of service which may require 
modifications In review efforts as de¬ 
scribed in 1 101.703 through 5 101.705: 

(2) Identifying possible subjects for 
medical care evaluation studies; 

(3) Self-evaluation of the overall per¬ 
formance of the PSRO; 

(4) Evaluation of the comparative per¬ 
formance of providers (institutions or 
practitioners) in the PSRO area; 

(5) Monitoring of review activities 
delegated to hospitals pursuant to Sub¬ 
part H of this Part; and 

(б) Determining whether the care and 
services ordered or rendered were con¬ 
sistent with the purposes specified In 
paragraphs (a), (b).and <c» of 1 101.701 
and the criteria and standards devcloi>ed 
under Subjmrt I of this Part 

<d) Provision of profiles (o hospitals. 
Each PSRO shall provide the profiles 
which arc pertinent to the operations of 
a particular hospital to appropriate 
members of the hospital medical staff, 
the chief administrative official of the 
hospital and the Chairman of the Board 
of Trustees (or other governing body) of 
such hospital. 

9 101.7)2 Imolvrmrnt of noiiplitMriun 
lira I tli rairr prurlilionrr*. 

(a) Each PSRO shall make arrange¬ 
ments to utilize, to (lie extent necessary’ 
and appropriate for the proper perform¬ 
ance of Its duties and functions, the serv¬ 
ices of nonphyslcan health care practi¬ 
tioners In the various areas of health care 
(including dentistry), which persons 
shall, to the maximum extent practica¬ 


ble, be individuals engaged in practice 
within the PSRO area. 

(b) Such arrangements shall provide 
that: (1) Nonphysician health care prac¬ 
titioners are involved in developing the 
PSRO criteria and standards, selecting 
norms to be used, developing review 
mechanisms for the review of core pro¬ 
vided by such practitioners, and in the 
review of such care. 

(2) Nonphysician health care practi¬ 
tioners will work with, and make written 
recommendations, where indicated, to In¬ 
stitutions or organizations which provide 
continuing professional education or to 
appropriate individuals and organiza¬ 
tions responsible for effecting change in 
the organization and administration of 
health care delivery in order to assure 
that review findings of the nonphysician 
health care practitioners performing 
PSRO review assist In improving tile 
quality of care and promoting more ef¬ 
fective and efficient utilization of health 
care facilities and services. 

§ 101.713 Kcvicnrr i|iialifiral2«ittft. 

(a) Staff privileges. (1) Each physi¬ 
cian or nonphysician heal til care practi¬ 
tioner assigned responsibility for making 
initial or reconsidered determinations 
concerning health care services provided 
in a hospital shall have active staff priv¬ 
ileges in at least one of the participating 
hospitals in the PSRO area. 

(2) Physicians and nonphysician 
health care practitioners who do not 
have active staff privileges in at least 
one of the participating hospitals in the 
PSRO area may participate in medical 
care evaluation studies, criteria develop¬ 
ment. profile analysis, concurrent review 
and preadmission review for hospitals 
in tile PSRO area provided that such 
physicians and nonphysician health care 
practitioners shall not make initial or 
reconsidered determinations. 

(3) A physician or nonphysician 
health care practitioner who has active 
staff privileges in a hospital in the PSRO 
area shall not have responsibility for 
making initial or reconsidered determi¬ 
nations concerning health care services 
provided In the hospitals in which he has 
staff privileges unless: (!) The hospital 
in which tiie physician or nonphysician 
health care practitioner has staff priv¬ 
ileges is operating under a delegation 
pursuant to section 1155(e)(1) of the 
Act and 8ubpart H of this Part, or 

(ti) The PSRO finds that such physi¬ 
cians or nonphysician health care prac¬ 
titioners are needed tl> perform PSRO 
review because of a lack of alternate 
physician or appropriate nonphyslclan 
health care practitioner reviewers avail¬ 
able to perform review In such hospital, 
and such finding is approved by the Sec¬ 
retary after the PSRO has notified the 
Secretary of its intention to use such 
physicians or appropriate nonphysician 
health care practitioners, and provided 
its justification therefor. 

(b) Review of services provided di¬ 
rectly or in which reviewer was involved. 
A physician or nonphysician health care 
practitioner shall not be permitted to 
participate in Che review of health care 


services which he provided directly or in 
the provision of which he was directly 
or Indirectly involved. For purposes of 
this paragraph, a physician or nonphy¬ 
sician health care practitioner who was 
directly or indirectly involved shall be 
any physician who has Issued treatment 
orders or provided consultation regard¬ 
ing the services under review or any 
nonphysician health care practitioner 
involved in the formulation or execu¬ 
tion of the patient's treatment plan. 

(c) Financial interest. A physician or 
nonphysician health care practitioner 
shall not be permitted to participate in 
the review of health care services pro¬ 
vided In or by a hospital. If he or any 
member of his family has. directly or 
indirectly, a financial interest in such 
hospital. 

(j) For purposes of this paragraph, a 
physician’s or nonphysician health care 
practitioner's family includes only his 
spouse (other than a spouse who is legal¬ 
ly separated from him under a decree of 
divorce or separate maintenance). chil¬ 
dren (including legally adopted chil¬ 
dren), grandchildren, parent* and 
grandparents. 

(2) For purposes of this paragraph, a 
financial interest means an ownership 
interest in such hospital and includes: 
«1> Sole ownership of such hospital; 

(11) A partnership interest in such 
hospital; 

(ill) Any direct stock ownership or 
debt interest which Is convertible to stock 
or which is secured by stock $n such hos¬ 
pital; or 

tiv) A controlling interest in an or¬ 
ganization which holds any ownership 
interest in such hospital. 

(3) For purposes of this paragraph, an 
employment relationship does not. in 
itself, constitute a financial interest. 

td) Physician review by peers. No 
P3RO shall utilize the services of any 
Individual who Is not a licensed doctor 
of medicine or osteopathy to make final 
PSRO determinations with respect to the 
professional conduct of, or any act per¬ 
formed by, any other licensed doctor of 
medicine or osteopathy in the exercise 
of his professional conduct. 

(e> Physician participation. Each 
PSRO shall to the maximum extent con¬ 
sistent with the effective and timely per¬ 
formance of its duties and functions: 11) 
Encourage all physicians practicing in 
the area served by the PSRO to partici¬ 
pate as reviewers in the P8RO's review 
activities; 

(2) Provide rotating physician par¬ 
ticipation in review activities on an ex¬ 
tensive and continuing basis; 

(3) Assure that participation m review 
activities has the broadest representation 
feasible in terms of the various types of 
physician practice in the area served by 
the PSRO; and 

(4) Utilize, whenever appropriate, 
medical periodicals and similar publica¬ 
tions to publicize the functions and ac¬ 
tivities of PSROs. 

<f) Nonphysician health care practi¬ 
tioners' review of peers. Where nonphy¬ 
sicians are involved in review (see §101.- 
712). the PSRO shall utilize only duly 
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qualified non physician health care prac¬ 
titioners who meet all applicable State 
or Federal requirements for the practice 
of their profession to make determina¬ 
tions with respect to the professional 
conduct of. or any act performed by. any 
other duly qualified peer nonphysician 
health care practitioner in the exercise 
of his profession. 

§ 101.71 I Examination of the operation 
and records of licMpitah. 

<a> Each PSRO is authorized to in¬ 
spect the operation and records pertinent 
to the health care services rendered to 
Title V. XVIII or XIX patients of any 
hospital in the PSRO area in which such 
services are provided and may require 
such hospital to provide copies of such 
records to the PSRO Ui order to: 

< 1 > Evaluate unusual cases which pre¬ 
admission review, concurrent review, 
medical care evaluation studies, or pro¬ 
file analysis have shown to deviate sig¬ 
nificantly from the PSRO norms, cri¬ 
teria and standards: and 

«2> Evaluate the capability of a hos¬ 
pital to assume delegated PSRO func¬ 
tions and monitor the performance of a 
hospital which has assumed delegated 
PSRO functions, pursuant to Subpart H 
of this Port. 

<b) A PSRO may utilize the records of 
patients othe r tha n those covered under 
Titles XVIII. XIX and V. where access to 
their records is authorized by the hospi¬ 
tal. 

(o) In performing an examination a 
PSRO shall: (!) Limit the inspection to 
those operations and records of a hos¬ 
pital which are necessary in order to 
achieve the purposes of paragraph <a> 
of this section; 

• 2> Cooperate with agencies perform¬ 
ing similar examination functions under 
Title V. XVin or XIX of the Act in 
order to minimize duplication of effort; 

(3> Conduct such examinations during 
the daytime shift of the hospital; and 

• 4 1 Maintain written records of such 
examination In its principal office, and 
provide written reports to appropriate 
members of the medical staff of the hos¬ 
pital. the chief administrative official of 
the hospital and the Chairman of the 
Board of Trustees (or other governing 
body) of the hospital which has beeu 
inspected, describing the results of the 
examination and the follow-up neces¬ 
sary. 

$ 101.715 Refusal of liotpilal to alio* 
PSKO rnlrjp ami porformanrr of rr*- 
vir*. 

The refusal of a hospital in the PSRO 
area to allow a PSRO to enter and per¬ 
form all PSRO duties and functions re¬ 
quired under this Subpart in such hos¬ 
pital shall constitute grounds for a PSRO 
to determine that such hospital has vio¬ 
lated the obligations imposed under sec¬ 
tion 1160(a)(1)(C) of the Act, and for 
the PSRO to report such matter to the 
Secretary under section 1157 of the Act. 
8 101.716 Report* to llir Scrrclury. 

Each PSRO shall submit reports to the 
Secretary, at such times and in such 
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form as the Secretary may require pur¬ 
suant to this Subpart, indicating how it 
has fulfilled the responsibilities specified 
under this 8ubpart. 

| PR Doc.77-1951 Filed 1-94 77:8:45 am| 


[ 42 CFR Part 101 ] 

RELATIONSHIP OF THE PSRO TO HOS 

PITALS AND UTILIZATION OF HOSPITAL 

REVIEW COMMITTEES 

Subpart H; Notice of Proposed Rulemaking 

Notice is hereby given that the As¬ 
sistant Secretary for Health of the De¬ 
partment of Health. Education, and Wel¬ 
fare, with the approval of the Secretary 
of Health. Education, and Welfare, pro¬ 
poses to add a new Subpart H to Part 
101 of Title 42. Code of Federal Regula¬ 
tions 

The purpose of the present proposal 
is to implement the provisions of section 
1155<e) of the 8ocial Security Act (42 
U.S.C. I320c-4<e)). This section requires 
Professional Standards Review Organi¬ 
zations i PSROs > to utilize the services 
and accept the findings of hospital re¬ 
view committees when and to the extent 
and for such time as such committees 
have demonstrated to the PSRO s satis¬ 
faction & capacity to conduct effective 
and timely review so as to aid the PSRO 
in fulfilling its review responsibilities. 
The purpose of the requirement is to 
build upon existing systems of review. 
Over the last two decades many hospitals 
have gained considerable experience and 
expertise in the review of health care. 
Rather than dismantling these efforts, 
the PSRO U to capitalize upon them in 
building Its review system. Also, how¬ 
ever. it must be recognized that the PS 
RO program represents a major shift in 
the locus of responsibility for conduct¬ 
ing health care review Before PSRO. 
this responsibility rested with individ¬ 
ual hospitals, and Medicare and Medi¬ 
caid agencies. Under PSRO, the respon¬ 
sibility is given to a community based 
organization which must establish an 
effective review system for the institu¬ 
tions in its area. Therefore, the decision 
of a PSRO to delegate review to a hos¬ 
pital must be based upon both the hos¬ 
pital's capability to conduct effective re¬ 
view and the degree to which delegation 
aids the PSRO in creating an efficient 
and effective review system. 

The P8RO will use the hospital’s re¬ 
view committee's > in the performance of 
PSRO preadmission and concurrent re¬ 
view. or medical care evaluation (MCE > 
studies or both where such review com¬ 
mittees are willing and have the capacity 
to effectively perform these functions 
However, where the PSRO delegates the 
performance of either of these review 
functions to a hospital, the PSRO still 
retains responsibility to monitor and 
assure the effective performance of such 
functions and because responsibility for 
effective review continues to reside with 
the PSRO. It is expected to exercise this 
delegation authority and monitoring 
activity carefully. 

The delegation process will result in 
the establishment of a relationship be¬ 
tween a hospital and a PSRO which will 


be different for concurrent review than 
for medical care evaluation studies 
When concurrent review is delegated, all 
the review will be conducted by the hos¬ 
pital with the PSRO using retrospective 
data analysis and onsite visits to assure 
that review is being conducted effectively 
For MCE studies, however, the PSRO and 
the hospital will work closely together 
on some or all of the studies related to 
that hospital. Thus, while a delegated 
hospital will conduct some MCE studies 
independently. It will also work in co¬ 
operation with the PSRO when an area- 
wide or multi-hospital MCE involves the 
care provided in that hospital. In the 
hospital which has not been delegated 
MCE studies, the PSRO must, neverthe¬ 
less. vrork closely with the hospital staff 
In the design of studies. Implementation 
of corrective actions and conduct of fol¬ 
low-up analyses. In both the delego ted 
and nondelegated situation, the PSRO 
must help to assure that the results of 
the study and of any necessary corrective 
actions are made available to the govern¬ 
ing board of the hospital to assist the 
board in meeting its public responsibility 
to assure the provision of quality rare 
In its institution. This need for a close 
relationship between a PSRO and hospi¬ 
tal results from the fact that early and 
continuous involvement by those whose 
care Is being Osssessed by the medical 
care evaluation process w’ill allow the 
results of the studies to have their 
optimum Impact. 

The proposed regulation outlines the 
following steps m the delegation process: 

< 1 > PSRO notification to hospitals in the 
PSRO area of the delegation procedures 
and the factors the PSRO will use to 
evaluate the hospital's capability: (2) 
the hospital's expression of Interest in 
obtaining delegation of review functions: 

(3) the development of a hospital review' 
plan which meets PSRO requirements, 

(4) the PSRO determination of the hos¬ 
pital's capability to perform delegated 
review effectively, based on the review 
plan and utilizing specific evaluation 
factors; (5* agreement upon administra¬ 
tive procedures by the PSRO and the 
hospital: and <6> PSRO monitoring of 
the performance of delegated review 
functions and periodic reassessment of 
the hospital's capability to perform such 
review effectively. In addition, the pro¬ 
posed regulation provides a process for 
(1) the Secretary's consideration of dis¬ 
approval of a delegation or investigation 
of complaints regarding Improper re¬ 
jection of a hospital's proposal for dele¬ 
gation; and (2) for reconsideration by 
the PSRO of determinations of capabil¬ 
ity with which a hospital is dissatisfied. 

The proposal indicates that eligibility 
for delegation will not be limited to utili¬ 
zation review committees organized un¬ 
der Title V. XVn and XIX of the Act, 
but may include other committees of a 
hospital. 

The proposed regulation applies solely 
to short stay hospitals and regulations 
will be issued in the future to deal with 
review in other operating health care 
facilities or organizations 

The new regulations policies of the 
Department issued July 25. 1976. require 
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that this Notice of Proposed Rulemaking 
(NPRM) have an implementation plan 
prepared prior to its Issuance. In compli¬ 
ance with these requirements, an Imple¬ 
mentation plan was forwarded to the 
Secretary and he has authorized the Is¬ 
suance of this NPRM without the use of 
a Notice of Intent (NOD which would 
otherwise be required by the new policies 
because: 

1. There Is an urgent requirement for 
these regulations. 

2. Over an extended period of time 
there hjui been significant interaction be¬ 
tween the Department and organizations 
and individuals in the development of 
this NPRM which has satisfied the spirit 
and intent of the NOI. Specifications for 
this NPRM were reviewed by the Nation¬ 
al Professional Standards Review Coun¬ 
cil at public meetings and available for 
public comment at least twice. Draft 
transmittals presenting policies incorpo¬ 
rated in this NPRM have been presented 
to the National Council, and circulated 
to all planning and conditional PSROs. 
P8RO Suport Centers and professional 
organizations, as well as. other organiza¬ 
tions that routinely receive PSRO infor¬ 
mation. In addition, requests by outside 
organizations for information contained 
In this NPRM have been fulfilled. 

Interested persons are Invited to sub¬ 
mit written comments, suggestions or 
objections concerning the proposed reg¬ 
ulations to the Director. Bureau of Qual¬ 
ity Assurance, Health Services Adminis¬ 
tration. Room 16A55, 5600 Fishers Lane. 
Rockville, Maryland 20857. March 28. 
1077. All comments received in timely re¬ 
sponse to this Notice will be considered 
and will be available for public inspec¬ 
tion in the above named office during 
regular business hours. 

It is proposed to make this regulation 
effective upon republicntion in the Fed¬ 
eral Register. 

Non—The Department of BcaIUi. Educa¬ 
tion. and Welfare has determined that thka 
document does not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Dated: November 22.1976 

Theodore Cooper, 
Assistant Secretary for Health 

Approved: January 11,1977. 

Marjorie Lynch. 

Acting Secretary. 

PART 101—PROFESSIONAL STANDARDS 
REVIEW 

It is therefore proposed to issue a new 
Subpart H of Part 101 of Title 42 ns set 
out below. 

Subpart H—The Relationship el the PSRO to 

Hospital* and Utilization of Koapitat Review 

Committee* 

B*o. 

101.801 Applicability. 

101S02 Definition* 

101.802 General requirement* 

101,804 Notification to hospital* 

101 £06 Letter of Interest. 

101 £06 Delegation review plan. 

101 807 Determination of capability. 
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101.808 Initiation of PSRO review In non- 
delegaud hospitals. 

101 £00 Agreement with delegated hospitals 
101 £10 P6RO monitoring and reaitscwimcm 
of capability. 

101 £11 Monitoring by the Secretary and 
disapproval for good cause. 

101 £12 Time and place of filing request for 
reconsideration. 

101 813 Reconsideration committee. 

101.814 Time of reconsideration and notifi¬ 
cation U> hospital. 

I01£!5 Reconsideration proceedings. 

101.816 Reconsidered determination and 

notification. 

101.817 Renewal of Interest In performing 

review after a PSRO determina¬ 
tion or reoonalderatlon. 

101 £18 Complaints to the Secretary 
10) 810 Reports to the Secretary. 

101 £20 Previously approved delegation* 

Authority: Sec. 1156(e) of the Social Se¬ 
curity Act. Section 249P(b) of Public Law 
92-003. 86 Slat. 1435, |42 OB.C. 1320o-4(e) )S 
Section 1102 of the Social Security Act, 49 
8tat. 647. as amended (42 U.8.C. 1302). 

Subpart H—The Relationship of the PSRO 
to Hospitals and Utilization of Hospital 
Review Committees 

£ 101.801 Applicability. 

The provisions of this Subpart are ap¬ 
plicable to the exercise by PSROs of their 
duties and functions under section 1155 
<e) of the Act 142 U8.C. 1320c-4<e)l 
with regard to utilization of the review 
committees of hospitals, 

§ 101.802 Definition*. 

As used In this Subpart: 

(a) "Act" means the Social Security 
Act, aa amended <42 U8.C. Chap. 7). 

<b) "Active staff privileges in a hospi¬ 
tal” means that a physician or non- 
physician health care practitioner is au¬ 
thorized on a regular, rather than Infre¬ 
quent or courtesy basis to (1) order the 
admission of patients to a hospital, or 
(2) perform diagnostic services tn a hos¬ 
pital; or (3) care for and treat patients 
in a hospital. 

<c> "Concurrent review” means ad¬ 
mission review and continued stay re¬ 
view. 

<d> "Criteria” means predetermined 
elements of health care, developed by 
health professionals relying on profes¬ 
sional expertise, prior experience and the 
professional literature with which as¬ 
pects of the quality, medical necessity, 
and appropriateness of a health care 
service or Item may be compared. 

<e) *T>elegaUon’’ means the utilization 
by the PSRO of the services of a hospital 
and acceptance of the review findings of 
the hospital’s review committee<s> in 
Accordance with section 1155(e) of the 
Act. 

(f) "Health care service” means an 
inpatient service or Item for which pay¬ 
ment may be made <ln whole or In part> 
under the Act 

(g> "Hospital” means a health care 
Institution or distinct part of a health 
care institution providing health care 
services in the PSRO area ns defined in 
section 1861<e)-(g) of the Act except 
that the Institution shall not be a Chris¬ 
tian Science sanatorium operated, or 
listed and certified by the First Church 
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of Christ. Scientist, Boston. Massachu¬ 
setts. 

(h) "Hospital review committee” 
means a committee established by a hos¬ 
pital to serve as the focus for PSRO re¬ 
view which consists of one or more phys¬ 
icians having active staff privileges in 
such hospital, with the participation of 
nonphysician health care practitioners, 
where appropriate. 

(I) "Medical care evaluation study’ 
means a process usually performed ret¬ 
rospectively, in which an in-depth as¬ 
sessment of the quality and/or the na¬ 
ture of the utilization of health care 
services is conducted, corrective action 
is taken, where indicated, and a subse¬ 
quent analysis is made of the impact of 
the corrective action. 

(J) "Nonphysician health care practi¬ 
tioners” means those health profes¬ 
sionals who do not hold a Doctor of 
Medicine or Doctor of Osteopathy de¬ 
gree, meet all applicable State or Federal 
requirements for practice of their pro¬ 
fession. and are actively Involved in the 
delivery of direct patient care or health 
care services. 

<k) "Norms" means numerical or sta¬ 
tistical measures of usual observed per¬ 
formance of health care services. 

(1) "Physician" means a Doctor of 
Medicine or Osteopathy or another In¬ 
dividual who is authorized under 8tatc 
or Federal law to practice medicine and 
surgery, or osteopathy. 

Cm) "Profile" means aggregated data 
in formats which display patterns of 
health care services over a defined pe¬ 
riod of time. 

<n) "Profile Analysis” means review 
of profiles to identify and consider pat¬ 
terns of health care services. 

<o) "PSRO” means a Professional 
Standards Review Organization which 
Is conditionally or unconditionally des¬ 
ignated. 

<p> ’’Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health, Education, and 
Welfare to whom the authority involved 
lias been delegated. 

(q) "Standards” mean professionally 
developed expressions of the range of ac¬ 
ceptable variation from a norm or cri¬ 
terion. 

§ 101.803 (.<inrul rcqiiirrmrnlft* 

(a) No PSRO may initiate review in a 
hospital unless it has notified and eval¬ 
uated the capability of such hospital to 
obtain delegation in accord with 
* 101.803 through i 101.807 of this Sub¬ 
part- 

lb) Such PSRO shall delegate to a 
hospital, when it has determined that 
such hospital has demonstrated the will¬ 
ingness and capability to conduct effec¬ 
tive and efficient review activities so as 
to aid the PSRO in the performance of 
its review responsibilities, the perform¬ 
ance of: 

(1) Preadmission review and concur¬ 
rent review, or where the Secretary has 
approved alternative review activities 
pursuant to f 101.709 of this Part, such 
alternative review activities, or 

<2> Medical care evaluation studies, or 
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<3> The review activities described In 
both subparagraphs (1> and <2> above. 

• c» Where the PSRO delegates the per¬ 
formance of one or more of the func¬ 
tions. it shall: 

* 1' Delegate such functions to the hos¬ 
pital rather than to individual depart¬ 
ments or divisions within a hospital; 

<2» Perform all those functions which 
me not delegated to the hospital; 

<3» In the delegation of concurrent 
review or preadmission review delegate 
both admission and continued stay re¬ 
view: 

1 4 • In the case of delegated medical 
care evaluation studies delegate all ac¬ 
tivities related to performance of the 
study as described m Subpart G of this 
Part: 

<5» Review profiles of all area hospitals 
at least for the purpose of comparative 
analysis of hospitals: and 

<6> Periodically reassess the hospital 
review committee's continuing capability 
to perform effective and efficient review 
(see $ 101.810). 

<d> The Secretary may disapprove a 
delegation of review functions for good 
cause pursuant to 9 101.811. 

§ 101.801 Notification to lio*|>iiaU. 

Each PSRO shall notify in writing all 
hospitals In its area in a timely manner 
of the requirements of section 1155(e) < 1 > 
of the Act. the PSRO hospital review re¬ 
quirements which may be delegated, the 
factors and the process which the PSRO 
will utilize for evaluating the capability 
of a hospital review committee to per¬ 
form review functions (see f 101.807), 
and the procedure necessary to apply for 
a delegation of PSRO functions. An ex¬ 
ample of the notification letter shall be 
submitted to the Secretary for his ap¬ 
proval prior to use. 

§ 101.803 I rllrr uf inU roi. 

tai A hospital which seeks to obtain a 
delegation of PSRO review functions 
shall submit a letter of interest to the 
PSRO signed by an authorized repre¬ 
sentative of the hospital medical staff 
and the chief administrative official of 
the hospital coiffainlng, at a minimum, 
the following information: 

<1> The specific functions for which 
delegation is sought; and 

(2) An expression of the hospital's wil¬ 
lingness to accept PSRO evaluation and 
monitoring of It* review activities. 

ib) A letter of interest may be accom¬ 
panied by a delegation review plan as 
specified In 5 101,806, 

* <c> If a hospital does not forward u 

letter of interest in response to the 
PSRO's written notification within thirty 
calendar days following the PSRO noti¬ 
fication. the PSRO shall forward a sec¬ 
ond written notification in a form similar 
to the original to such hospital. If the 
hospital does not respond to the second 
notification within 10 calendar days, or 
provides written notification to the PSRO 
that It docs not desire to perform PSRO 
t view functions. Uie PSRO shall notify 
the hospital that the PSRO will begin to 
ixjrform review in the hospital in accord- 
nee with applicable regulations of this 
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§ 

Part and procedures approved by the 
Secretary. In such cases, administrative 
procedures developed by the PSRO. with 
the consultation of the hospital, shall be 
executed indicating the scope of PSRO 
activities in Uie hospital, as specified in 
f 101.808. 

<d) A hospital review committee may 
forward a letter of interest to the PSRO 
at any time. A PSRO which receives 
such letter later than 10 calendar days 
following the second notification de¬ 
scribed In paragraph <c> will proceed to 
make a determination of capability in 
accord with the procedures set forth in 
this Subpart, except that it shall render 
such a determination within six months 
from the date of receipt of the delega¬ 
tion review plan, unless the time period 
specified in f 101.817 is applicable 

§ 101.806 Ih legation rrvic* plmi. 

A hospital seeking delegation shall de¬ 
velop a plan describing how it will or¬ 
ganize its resources and implement 
PSRO review' functions for which it 
seeks delegation. 8uch plan shall be 
consistent with the PSROs approved 
formal plan and shall be submitted to 
Uie PSRO no Inter than 30 days from 
the date the letter of interest was 
mailed. The delegaUon review plan shall 
include: 

(a> A description of the manner in 
which Uie hospital will organize itself to 
conduct the delegated review activities 
and those acUviUes supportive of dele¬ 
gated review'; 

<b> A description of the proposed op¬ 
eration of the review effort under the 
direction of the hospital review' com¬ 
mittee. including: 

(1) The number and types of hospital 
personnel to be used for each type of 
review; 

(2) The mcUiods of providing for se¬ 
lection. training and reimbursement for 
review' personnel; 

(3> The methods of involving nonphy¬ 
sician health care practitioners in review 
functions; 

<4> A description of the proposed use 
of norms, criteria and standards In re¬ 
view: 

<5» Methods by which review findings 
will lead to appropriate continuing edu¬ 
cation acUviUes and adnilnistraUvc 
change; 

(6> The funcUons which the hospital 
review committee expects to be per¬ 
formed by PSRO personnel for those re¬ 
view funcUons not delegated; 

<c> A description of Uie proposed re¬ 
lationships with Titles V. XVIII and 
XIX claims payment agencies. Including 
Uie mechanisms to be used In notifying 
these agencies of those delegated review 
determinations Uiat impact on claims 
payment; 

<d> The methods of providing for data 
collection, data flow and information 
release to satisfy PSRO profile and re¬ 
porting requirements, including a de¬ 
scription of the current and proposed 
relationships of the hospital with hos¬ 
pital discharge abstract data processors: 

<ei The number of physicians on the 
hospital's medical staff who are eligible 


for PSRO membership, as defined in ap¬ 
plicable regulations of the Secretary, 
and the number w'ho actually are mem¬ 
bers; 

<f> Specific information about the 
hospital's existing review system, if any. 
including narrative material concerning 
operating procedures, result^, and fol- 
low'-up; 

<g> Information which characterizes 
the hospital including number of beds; 
total admissions each year; Title XVIII. 
Title XIX. and Title V admissions each 
year; type of ownership; teaching affil- 
iaUons: and size and specialization of 
medical staff. 

§ 101.807 l)«*lrrinitial kiii of «*apaliiltl> . 

♦ a* Each PSRO shaU. within 90 cal¬ 
endar days from receipt of such delega¬ 
tion review plan, determine the capabil¬ 
ity of each review committee of a hos¬ 
pital which forwards a letter of Interest 
and a delegation review plan to such 
PSRO. except as provided in I 101.805 
<d> and I 101.817. 

<b> Each PSRO. In making such a de¬ 
termination of capability, si mil utilize 
written evaluation factors which shall 
be submitted to Uie Secretary prior to 
use and no such factors shall be utilized 
by the PSRO unless approved by Uie 
Secretary. 

(c) The evaluaUon factors shall meas¬ 
ure the capability of the hospital review 
committee to effecUvely and eflicienUy 
perform review acUviUes. as prescribed 
in Subpart G of this Part, so as to old in 
accomplishing the purposes described in 
section 1155(a) (1) of the Act. and shall 
Include, at a minimum the following: 

<1> The degree to which the review 
mechanisms and the organizaUon for 
review' that Uie hospital proposes provide 
the hospital with the capability to meet 
the PSRO program objectives specified 
in I 101.701 of this Part and the PSRO's 
approved formal plan; 

(2) The PSRO determination of Ur? 
adequacy of the performance of the hos¬ 
pital In Medicare and Medicaid utiliza¬ 
tion review activities. In making such a 
determination. Uie PSRO shall consider 
information solicited by the PSRO and 
received from the Medicare State survey 
agency and the appropriate Medicare 
Intermediaries and Uie Medicaid State 
agency concerning the hospital's past 
performance in Medicare and Medicaid 
utilization review and information ob¬ 
tained by the PSRO through site visits 
to such hospitals; 

(3) The degree to which the delega¬ 
Uon of one or more functions to the hos¬ 
pital assists the PSRO in fulfilling Us 
objective of establishing an effective and 
efficient area wide review system; 

(4) Membership in the PSRO of at 
least 25 percent of those physicians with 
acUve staff privileges in the hospital w ho 
are eligible to be PSRO members; and 

*5) The capacity to provide Uie PSRO 
wlUi the data required by the PSRO for 
monitoring of Uie hospital review' activi¬ 
ties and the generation of profiles and 
reports. 

<d> Such determination shall be made 
by an evaluation committee, designated 
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by the governing body of the PSRO. 
which shall consist of two or more PSRO 
members. No member of such evaluation 
committee may participate in a determi¬ 
nation of capability of a hospital In 
which: (1) He has a financial interest as 
defined in 9101.713 of this Part: or 

(2) He has active stair privileges as 
defined in 1101.702 of this Part, unless 
special arrangements are made with the 
approval of the Secretary to utilize 
members who have active staff privileges 
in the hospital due to lock of alternate 
physicians to conduct the determina¬ 
tion. 

(e) The PSRO shall provide written 
notice of the determination of capability 
to the hospital within 90 days of receipt 
of the delegation review plan. Including 
in such notice a statement of the reasons 
for the determination and an explana¬ 
tion of the hospital's right to obtAin a 
reconsideration by the PSRO of any de¬ 
terminations of capability with which 
the hospital is dissatisfied. 

<f) Each PSRO shall maintain a rec¬ 
ord of the decision and the information 
which formed the basis for the deter - 
minaUon of capability. 

(g) Any hospital which is dissatisfied 
with a PSRO determination of the hos¬ 
pital review committee's capability to 
perform delegated review effectively, in¬ 
cluding a determination that the hospi¬ 
tal review committee is not performing 
effectively a review function which has 
been delegated (sec 1101.810), may re¬ 
quest a PSRO reconsideration of such 
determination in accordance with i 101.- 
812. A PSRO may at any time initiate a 
reconsideration of a determination of 
capability. 

§ 101.808 InStiitiion of PSKO review in 

ttontlrlcgalrd hmpitul*. 

<a) Where the PSRO has made a de¬ 
termination not to delegate the perform¬ 
ance of review functions to a hospital, or 
a determination to withdraw delegation 
of review functions from a hospital (see 
§ 101.810), the PSRO shall, after provid¬ 
ing notice to the hospital as specified in 
5 101 807(e), initiate review functions In 
such hospital within a reasonable time 
and In accord with procedures approved 
by the Secretary and applicable regula¬ 
tions of this Part. The initiation of 
PSRO review shall not be postponed be¬ 
cause of a request for reconsideration by 
the hospital. Any subsequent request by 
the hospital to perform delegated review 
shall be subject to the time period speci¬ 
fied in # 101.817 regarding P8RO consid¬ 
eration of the request. 

(b) Where the PSRO has made a de¬ 
termination as described In paragraph 
<a) of this section, or where the P8RO 
will begin to perform review in a hospital 
as provided In 9 101.805(c), the P8RO 
shall develop administrative and review 
procedures, with the consultation of each 
hospital and the approval of the Secre¬ 
tary in such time and manner as pre¬ 
scribed under applicable regulations of 
tills Part relating to the assumption of 
review responsibilities by P8ROs. Such 
procedures shall include: 


(1) The specific review functions to be 
performed by the PSRO in the hospital 
in accord with the approved formal plan 
of the PSRO. Title XI, Part B of the Act 
and the regulations of this Part: 

(2) The review procedures to be fol¬ 
lowed by the PSRO In the hospital In 
accord with the approved formal plan of 
the PSRO; 

(3) A schedule indicating the time for 
phasing-in of each function. 

(4) The norms, criteria and standards 
to be used by the PSRO In review in ac¬ 
cord with 8ubpart I of this Part: 

(5) Mechanisms for notifying the 
Titles XVIII, XIX, and V payment agen¬ 
cies of review determinations; 

(8) PSRO responsibilities for data col¬ 
lection, data flow and information re¬ 
lease: 

<7) Specifications for the selection, 
training, and reimbursement of review 
personnel by the PSRO; 

(8) The PSRO’s plan for handling re¬ 
considerations and appeals of its re¬ 
view decisions; 

<9> The methods for the PSRO to pro¬ 
vide profiles, medical care evaluation 
studies and other pertinent information 
to the hospital; 

(10) The methods of Involving non- 
physician health core practitioners in 
review functions: and 

(11) A PSRO mechanism for resolv¬ 
ing disputes with the hospital regard¬ 
ing P8RO procedures. 

§ 101.809 Agreement with delegatee! 
hospitals. 

Where the PSRO has made a deter¬ 
mination pursuant to f 101.807 to dele¬ 
gate the performance of review func¬ 
tions to a hospital, the PSRO and the 
hospital shall enter into a written agree¬ 
ment signed by the chief administrative 
official of the PSRO. and an authorized 
representative of the hospital's medical 
staff, the chief administrative official of 
the hospital and the Chairman of the 
Board of Trustees (or other governing 
body) for a time period not to exceed 
one year which shall be renewable. The 
PSRO shall submit a model of such 
agreement to the Secretary prior to use. 
A PSRO may not enter Into an agree¬ 
ment with a hospital until the Secretary 
has approved its model agreement. Each 
signed agreement shall be retained at 
the principal offices of the PSRO for pub¬ 
lic inspection during regular business 
hours and shall include: 

(a) The specific review functions to 
be performed by the hospital under 
delegation; 

(b) The specific review functions 
which will not be delegated and will be 
performed by the PSRO; 

<c) Agreement by the hospital that It 
will perform those functions and re¬ 
sponsibilities for which it has received 
delegation in accord with the require¬ 
ments placed upon P8ROs for such 
functions and responsibilities under 
Title XI, Part B of the Act, 42 CFR 
Part 101, the approved formal plan of 
the PSRO and the review plan submitted 
by the hospital under f 101.806; 


<d> A schedule indicating the time for 
phasing-in of each function; 

<e) The norms, criteria and standards 
to be used by the hospital in review in 
accord with Subpart I of tills Part; 

(f) Methods of involving the hospital 
in the PSRO plan for reconsiderations 
and appeals; 

(g) Methods for PSRO monitoring of 
delegated review functions including in¬ 
spection of the operation and records 
of the hospital (see 9 101.714 of this 
Part); 

<h) Methods for the PSRO to report 
profiles, medical care evaluation studies 
and other pertinent Information to the 
hospital; 

(!) Procedures for reassessing the 
hospital, in accord with 9 101.810; 

<J) Procedures for the resolution of 
disputes between the hospital and the 
PSRO. which shall include agreement 
that if the hospital and the PSRO are 
unable to agree upon any item In dis¬ 
pute, such dispute shall be submitted to 
the Secretary to make a determination to 
resolve the dispute. Where a dispute is 
submitted to the Secretary, he will desig¬ 
nate an official to make an Initial deter¬ 
mination within 30 days from the sub¬ 
mittal based upon his consideration of 
any written information submitted by 
the hospital or the PSRO and any oral 
presentations made at an Informal meet¬ 
ing involving all parties to the dispute, 
as deemed appropriate by such official. 
The Secretary will review such initial 
determination, render a final determina¬ 
tion within 60 days from the submittal 
and notify the PSRO and the hospital 
of his determination, with a full explana¬ 
tion of the reasons for such determi¬ 
nation; 

<k> Procedures for the termination of 
the agreement which shall include pro¬ 
vision that the agreement may be ter¬ 
minated by the PSRO upon reassessment 
In accord with 9 101.810, or by the hospi¬ 
tal, upon 90 days notice to the PSRO, or 
by the Secretary, pursuant to 9 101.811. 
Where a PSRO has been so notified it 
shall Initiate review In such hospital as 
specified in 9 101.808; and 

(1) Provisions for modification of the 
agreement with the approval of both 
parties. 

§ 101.810 PSKO fwmiloring and rcav 
M^xmrnl of r<i|Uil>ility. 

(a) Each P8RO shall periodically 
monitor and reassess, by means of anal¬ 
ysis of profiles and reports provided by 
the hospital and on-site inspections, the 
performance, effectiveness and efficiency 
of each hospital review committee in its 
area of delegated functions in order to: 

<1) Assure compliance with the agree¬ 
ment described In f 101.809 and the pro¬ 
vision s of this Subpart; 

(2) Assess the effectiveness and effi¬ 
ciency of the delegated hospital review In 
terms of the purposes of review as spec¬ 
ified In | 101.701 of this Part; 

(3) Reassess the appropriateness of 
continued delegation of Uic performance 
of PSRO review functions based upon the 
capability of the hospital review com- 
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mittee to perform review In on effective 
and efficient manner, in accord with 
written evaluation factors developed by 
the PSRO and available to all hospitals 
in the PSRO area. The evaluation fac¬ 
tors shall be submitted to the Secretary 
prior to use and no such factors shall be 
utilized by a PSRO unless approved by 
the Secretary. Such evaluation factors 
for reassessment shall include, at a 
minimum: 

<i) The degree to which the hospital 
has performed delegated functions in 
accord with the agreement specified in 
* 101.809; 

<U> The effectiveness and efficiency of 
the performance of delegated functions; 

<U1> The maintenance of membership 
in the PSRO of at least 25 percent of 
those physicians with active staff privi¬ 
leges in the delegated hospital who are 
eligible to be PSRO members; 

(iv) The degree to which delegation 
arrangements with the hospital are dem¬ 
onstrated to fulfill the PSRO objective of 
establishing an efficient and effective 
area wide review system. 

(b> Where the PSRO determines that 
a hospital which has been delegated re¬ 
view functions Is not performing such 
functions effectively, the PSRO shall no¬ 
tify the hospital and the Secretary of 
such determination as specified In I 101.- 
807(e) and shall initiate review in the 
hospital as specified in ( 101.808. 

§ 101.811 Monitoring by tlir Secretary 
nnd dfonpproval for good rattle. 

(a) The Secretary will periodically 
require the PSRO to submit reports in¬ 
dicating those hospitals which have been 
delegated the performance of review 
functions and the manner in which they 
are performing and the Secretary may 
disapprove for good cause such delega¬ 
tion determinations. The Secretory shall 
take into consideration any comments 
submitted by Medicare fiscal agents or 
State Medicaid or Title V agencies re¬ 
garding the appropriateness of a delega¬ 
tion of review to a hospital or effective¬ 
ness of the performance of delegated re¬ 
view functions by a hospital. For pur¬ 
poses of this Subpart, “good cause" 
for disapproval of a delegation shall 
include: 

(1) A PSRO determination of capa¬ 
bility which does not comply substan¬ 
tially with the procedures of this Sub- 
part: 

<2> The hospital’s substantial non- 
compliance with the agreement de¬ 
scribed in I 101.809 or the provisions of 
this Subpart: and 

( 3 ) The hospital’s failure to perform 
delegated review functions effectively 
and efficiently so as to aid the PSRO 
in the performance of its review 
responsibilities. 

tb> Where the Secretary disapproves 
a delegation of review* functions pur¬ 
suant to paragraph <a> of this section, 
he will notify the PSRO and the hos¬ 
pital. in writing, providing a statement 
explaining his disapproval and the cause 
for such disapproval at least 30 days 
prior to the effective date of the dis¬ 
approval. The PSRO and the hospital 


shall have an opportunity, prior to such 
effective date, to file a written statement 
with the Secretary explaining the rea¬ 
sons why such disapproval should not 
become effective. If no such statement is 
received prior to the effective date, the 
disapproval shall be final on the effec¬ 
tive date and the hospital shall no longer 
retain PSRO delegation to perform re¬ 
view. In such case, the PSRO shall 
initiate review in the hospital as spec¬ 
ified in t 101.808. Any subsequent re¬ 
quest by the hospital to perform dele¬ 
gated review shall be subject to the time 
period in l 101.817 regarding PSRO con¬ 
sideration of the request. If the Secre¬ 
tary determines that additional in¬ 
formation indicates "good cause" for 
disapproval does not exist and the dis¬ 
approval should not become effective, he 
will withdraw the notice of disapproval. 

§ 101.812 Time and place of filing re¬ 
quest for rreoniideration. 

(a) A request by a hospital for re¬ 
consideration of a PSRO determination 
of a hospital capability to perform dele¬ 
gated review functions effectively shall 
be made in writing by the authorized 
representative of the hospital medical 
staff and the chief administrative official 
of the hospital and filed at the principal 
office of the PSRO within 60 days from 
the date of the mailing of the notice of 
capability by the PSRO to the hospital, 
unless such time is extended by the 
PSRO for good cause. 

(b> The reconsideration request shall 
Include a statement specifying the par¬ 
ticular reasons why the hospital seeks 
reversal of the determination, including 
the results of any remedial actions 
which may have been taken by the hos¬ 
pital to correct deficiencies. 

§ 101.813 Reconsideration committee. 

The PSRO shall designate a committee 
of PSRO members, in accord with 
i 101.807C4), to conduct the reconsidera¬ 
tion. except that no PSRO members may 
serve who participated in the determina¬ 
tion of the capability of the hospital 
which is being reconsidered 

§ 101.811 Time of reromidcmlinn nnd 
not ifi nation to lunpilal. 

(a) The reconsideration proceedings 
shall begin not later than 14 calendar 
days, excluding holidays, from the date 
of the receipt by the PSRO of the re¬ 
quest for reconsideration, or at the op¬ 
tion of the hospital, at a later time 

(b) The PSRO shall notify the hos¬ 
pital no less than ten calendar days prior 
to the reconsideration proceedings of the 
time and place of the reconsideration 
proceedings. 8uch notice shall offer the 
lio&pital an opportunity to make an oral 
presentation and offer additional writ¬ 
ten information. 

§ 101.8IS Reconsideration proceeding*. 

(a) Reconsideration proceedings shall 
be informal and need not be bound by 
formal rules of evidence or other formal 
procedures. 

(b) The reconsideration committee 
shall review the determination of capa¬ 


bility. the reasons and information upon 
which the determination of capability 
was based, and any additional informa¬ 
tion submitted to the PSRO by the hos¬ 
pital. 

§ 101.816 Keenii*idered determination 
and notification. 

(a) The PSRO shall make a recon¬ 
sidered determination, affirming, modify¬ 
ing or reversing the initial determination 
of capability, based upon the informa¬ 
tion reviewed during the reconsideration 
proceedings. 

(b) The PSRO shall provide written 
notice of the reconsidered determination 
to the hospital, including a statement of 
the reasons for the reconsidered deter¬ 
mination, within 30 days from the date 
of the commencement of the reconsider¬ 
ation proceedings. 

(c) Each PSRO shall maintain a rec¬ 
ord of the decision and the information 
which formed the basis for the recon¬ 
sidered determination of capability, in¬ 
cluding a record summarizing the recon¬ 
sideration proceedings. 

§ 101.817 Renewal of interest in per¬ 
forming review after a !*SKO deter¬ 
mination or reconsideration. 

Where a hospital review committee 
previously has received a negative deter¬ 
mination under $ 101.897 regarding its 
capability to perform review effectively, 
such hospital may at any time formally 
renew its interest in obtaining a delega¬ 
tion of PSRO review functions by filing 
a letter of interest pursuant to § 101.805. 
Such letter of interest shall include any 
progress which the hospital has made 
since the determination in effectively 
performing review functions for which it 
is seeking delegation. In such cases, the 
PSRO shall within one year from the 
date of the filing of the letter of interest, 
make a new determination of the capa¬ 
bility of the hospital to perform review 
effectively and efficiently. 

§ 101.818 Complain!* to lhc Secretary. 

(a> A hospital may make a written 
complai nt to the Secretary if it believes 
that a PSRO has not complied sub¬ 
stantially with the requirements of this 
Subpart or that the PSRO determina¬ 
tions of capability are motivated by non¬ 
professional prejudice or bias. The com¬ 
plaint shall include a statement of the 
reasons for such belief. 

<b) The Secretary will investigate 
such complaint and if the Secretary 
finds that a PSRO has not complied sub¬ 
stantially with the requirements of this 
Subpart or that its determinations of 
capability are motivated by nonprofes- 
slon&l prejudice or bias, he may take ap¬ 
propriate action to correct the abuse, in¬ 
cluding termination of the PSRO agree¬ 
ment. 

§ 101.81 1 # Report* to the Secretary, 

Each PSRO shall submit such reports 
to the Secretary, as the Secretary shall 
deem appropriate, indicating the man¬ 
ner in which It has fulfilled Its responsi¬ 
bilities under this Subpart. 
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§ 101.820 Previously approved drlrfiii* 
lions. 

Sections 101.804 through 101.809 of 
this Subpart shall not apply to delega¬ 
tions or notification and evaluation ac¬ 
tivities leading to delegation which were 
effected prior to the effective date of tills 
Subpart under procedures approved by 
the Secretary. 
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[ 42 CFR Part 101 ] 

NORMS FOR PSRO HOSPITAL REVIEW 
Subpart I; Notice of Proposed Rulemaking 

Notice is hereby given that the Assist¬ 
ant Secretary for Health of the Depart¬ 
ment of Health, Education, and Welfare, 
with the approval of the Secretary of 
Health, Education, and Welfare, pro¬ 
poses to add a new Subpart I to Part 101 
of Title 42. Code of Federal Regulations. 

The new Subpart would implement, in 
part, the provisions of Section 1156 of 
the Social Security Act (42 U.S.C. 1320c- 
5) with regard to the development and 
application of “professionally developed 
norms of care, diagnosis and treatment” 
(Le. norms, criteria and standards), 
which must be applied by PSROs as 
principal points of evaluation in the re¬ 
view of health care services provided in 
hospitals under Titles V. XVU1 and 
XIX of the Social Security Act. The use 
of norms, criteria and standards In the 
PSRO hospital review process grows out 
of the experiences of medical care foun¬ 
dations, individual hospitals and Experi¬ 
mental Medical Care Review* Organiza¬ 
tions (EMCROs) in developing such tools 
for streamlining the review process. The 
use of explicitly stated norms, criteria 
and standards as tools for Initial screen¬ 
ing serves to make the review process 
more objective and to minimize the 
demands of the hospital review system 
on physician time. By using such screen¬ 
ing tools, trained nonphysician health 
care professionals can conduct screening 
review and Identity cases requiring peer 
review. Norms, criteria, and standards do 
not constitute absolute definitions of 
proper utilization and high quality. Most 
of the care reviewed by the PSRO will 
fall within the standards set by peer 
practitioners and will require no further 
review. Care falling outside that range, 
however, will then be subject to closer 
scrutiny by peers to assure that services 
for Medicare, Medicaid, and Maternal 
and Chfid Health/Crippled Childrens 
Services patients are necessary, appro¬ 
priate and of high quality. It should be 
emphasized that criteria and standards 
do not imply the requirement of “cook¬ 
book” medicine. The fact that an indi¬ 
vidual episode of care may fall outside 
the standard set by the local P8RO does 
not imply that such care is of inferior 
quality; rather, it is an indication that 
closer professional review should be con¬ 
ducted in order to assure appropriateness 
of the care. 

These regulations require that norms 
and criteria be emloyed In concurrent 
and preadmission review or in alternate 
review methods approved by the Secre¬ 
tary. pursuant to Section 101.709 of this 


Part. Standards arc not specifically re¬ 
quired in these review processes, but may 
be employed by PSROs. For example, the 
screening criteria employed in concur¬ 
rent or preadmission review generally 
define elements of medical practice 
which, In the judgment of local peer 
practitioners, should be present in either 
100 percent or 0 percent of cases. Where 
such criteria are not met, the case will 
be referred for peer review*. Used In this 
way, criteria are being employed as 
standards in the concurrent or pread¬ 
mission review process. 

Only criteria and standards are re¬ 
quired to be employed in medical care 
evaluation studies. The use of norms is 
not a requirement because when norma¬ 
tive data is used in a medical care evalu¬ 
ation study. It ts used only after those 
designing the study have determined 
that the norm represents a goal to be 
achieved < that is. the norm is being used 
as a criterion or standard». 

Regional norms, criteria, and stand¬ 
ards will be distributed by the National 
Professional Standards Review Council 
and will be used as principal points of 
reference by each PSRO as it establishes 
norms, criteria (including lengtii-of- 
stay projections) and standards for its 
area. Until such time as the National 
Council distributes such regional norms, 
criteria and standards. PSROs will be 
expected to utilize available, statistically 
valid regional data to develop length-of- 
stay projections, and available sets of 
criteria and standards as guides to de¬ 
veloping PSRO area criteria and stand¬ 
ards. In addition to Us responsibility to 
distribute regional norms, criteria and 
standards, the National Council will be 
analyzing the appropriateness of varia¬ 
tions among the norms, length-of-stay 
projections, criteria and standards em¬ 
ployed by PSROs. When it distributes 
the regional norms, criteria and stand¬ 
ards, the National Council will use them 
as principal points of reference in identi¬ 
fying significant variations. As specified 
in section 1156(a) of the Social Security 
Act, when the Council determines that 
the variation in a PSRO s norms, lcngth- 
of-stay projections, or other criteria or 
standards is Inappropriate, the PSRO 
may not use those norms, criteria, or 
standards. A PSRO may use criteria and 
standards which vary from its area wide 
criteria and standards for preadmission 
and concurrent review in hospitals or 
subareas having limited resources, un¬ 
usual patient populations, or other char¬ 
acteristics which make the variation ap¬ 
propriate. Such variation would be ex¬ 
pected to be the exception, rather than 
the rule, and each PSRO should con¬ 
sider carefully any request by a hospital 
to vary* from the PSRO areow ide criteria 
and standards used In the concurrent 
and preadmission review’ process. 

The proposed regulations setting forth 
the PSRO hospital review' process, under 
8ubpart G < published in proposed form 
at the same time as this 8ubpart I) pro¬ 
vide that length-of-stay norms will be 
used to assist the PSRO in developing 
length-of-stay projections which, in turn, 
assist in setting the time when the next 
PSRO review must be completed. Criteria 
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will be used in concurrent and preadmis¬ 
sion review’ for screening in order to se¬ 
lect from a large number of cases those 
which require peer review. For example, 
where a PSRO review coordinator finds 
that certain physical symptoms or diag¬ 
nostic test results of a patient are not 
consistent with the criteria developed by 
the PSRO for a certain diagnosis, the 
coordinator would refer the case to a 
PSRO physician advisor for peer review. 
When an admission is certified, the co¬ 
ordinator would then act a length-of- 
stay period at the end of which continued 
stay review must be completed. 

In making this assignment, review co¬ 
ordinators will use length-of-stay pro¬ 
jections developed by physicians of the 
PSRO. In developing such projections, 
these physicians will use regional and. 
when available. P8RO length-of-stay in¬ 
formation as guides. These projections 
will assist in assigning certified lengths- 
of-stay which reflect the point In time 
that patients with a given diagnosis or 
undergoing a given procedure should bo 
ready for discharge. These projections 
would then be available to review coor¬ 
dinators as they screen individual admis¬ 
sions. Because individual patients vary 
widely in their clinical presentation, it 
will often be appropriate In individual 
cases to assign a length-of-stay period 
shorter or longer than the projected pe¬ 
riod developed for an aggregate of pa¬ 
tients. This may be done by the review 
coordinator, often with the guidance of 
the physician advisor. In other Instances, 
a patient will present a problem, rather 
than a clear diagnosis. In such cases, the 
length-of-stay assignment should be 
based on a projection of when the nature 
of the patient's condition will be more 
fully clarified. When a patient is admit¬ 
ted with a diagnosis for which the PSRO 
has not made the projections noted 
above, it would need to utilize length- 
of-stay norms in assigning a length-of - 
stay period. In such cases, review’ organi¬ 
zations often assign a period based on 
the 50th percentile of lengths-of-stay for 
patients of a similar age and condition. 
Finally, in those instances where a PSRO 
is conducting concurrent quality assur¬ 
ance, It may wish to assign a length-of - 
stay period based on the point in time 
that a critical procedure or outcome may 
be expected to occur. 

Under these regulations and Subpart 
G, criteria and standards are also estab¬ 
lished os points of reference for each 
medical care evaluation study, by the 
group or committee responsible for the 
study, in advance of its actual conduct. 
Patterns of medical care which depart 
fx*om the previously established criteria 
and standards are then analyzed to de¬ 
termine the cause of such departure and 
to assess the need for programs of edu¬ 
cation or administrative change. In addi¬ 
tion, norms, criteria and standards w ill 
be applied by each P8RO as points of 
reference in the analysis of profiles of 
health services, health care practitioners, 
and hospitals. 

The new’ regulations policies of the De¬ 
partment issued July’ 25, 1976, require 
that this Notice of Proposed Rulemaking 
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(NPRM) have an implementation plan 
prepared prior to its issuance. In com¬ 
pliance with these requirements, an im¬ 
plementation plan was forwarded to the 
Secretary and he has authorized the is¬ 
suance of this NPRM without the use of 
a Notice of Intent (NOI) which would 
otherwise be required by the new policies 
because: 

1 There w an urgent requirement for thc*e 
regulations. 

2. Over cm extended period of time there 
has been significant Interaction between the 
Department and orgaulrations and Indi¬ 
viduals in the development of this NPRM 
which has satisfied the spirit and intent of 
the NOI. Specifications for this NPRM were 
reviewed by the National Professional Stand¬ 
ards Review Council at public meetings and 
available for public comment at least twice. 
Draft transmittals presenting policies Incor¬ 
porated in this NPRM hare been presented to 
the National CouncU, and circulated to all 
planning and conditional PSROs. PSRO Sup¬ 
port Centers and professional organizations, 
as well as other organizations that routinely 
receive PSRO Information. In addition, re¬ 
quests by outside organizations for informa¬ 
tion contained in this NPRM have been ful¬ 
filled. 

Interested persons are invited to sub¬ 
mit written comments, suggestions or ob¬ 
jections concerning the proposed regula¬ 
tions to the Director. Bureau of Quality 
Assurance, Health Services Administra¬ 
tion. Room 16A55. 5600 Fishers Lane. 
Rockville. Maryland 20857 on or before 
March 28. 1977. 

All comments received in timely re¬ 
sponse to this Notice will be considered 
and will be available for public Inspec¬ 
tion In the above named office during 
regular business hours. 

It is proposed to make this regulation 
effective upon republication in the Fed¬ 
eral Register. 

Non.—The Department of Health. Educa¬ 
tion, and Welfare haa determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107. 

Dated: November 22. 1976. 

Theodore Cooper. 

Assistant Secretary for Health. 

Approved: January 11, 1977. 

Marjorie Lynch. 

Acting Secretary . 

PART 101—PROFESSIONAL STANDARDS 
REVIEW 

It Is proposed to issue a new Subpart 
1 of Part 101 of Title 42 as set out below. 
Subpart I— Norm* for PSRO Hospital Review 
Sec. 

101901 Applicability. 

101902 Definition-**. 

id 0<« Application of norms, criteria and 
standards in the review of serv¬ 
ices provided in hospitals 
101 904 Regional norms, criteria and stand¬ 
ards. 

101906 PSRO establishment of hrea norms. 

criteria and standards 
101.908 Technical assistance. 

101.007 Approval of significant differences 
from regional norms, criteria and 
standards. 

101.908 Availability of norms, criteria and 
standards for Inspection. 


Authority : Sec. 1156. Social Security Act. 
Sec. 249F( b) of Pub L. 92-803, 86 Stat. 1435- 
1438. (42 U3.C. 1320(c)(5)); sec. 1102 of the 
8ocial Security Act, 49 Stat. 847. as amended 
(42 U5.C. 1302). 

Subpart I—Norms for PSRO Hospital 
Review 

§ 101.901 • Applicability. 

Section 1156 of the Act requires that, 
in carrying out its review responsibilities 
as prescribed under Section 1155(a)(1) 
and (2) of the Act, each PSRO shall ap¬ 
ply professionally developed norms of 
care, diagnosis and treatment based upon 
typical patterns of practice in its area as 
principal points of evaluation and review. 
The regulations of tills Subpart are ap¬ 
plicable to the development and applica¬ 
tion of such norms with regard to health 
care services and Items for which pay¬ 
ment may be made under the Act which 
are provided in hospitals for which a 
PSRO has assumed review responsibility. 

g 101.902 Definition*. 

As used in tills Subpart: 

(a) “Act" means the Social Security 
Act. as amended (42 UB.C. Chapter 7). 

(b) “Area" means the geographical 
area within the boundaries of a State, or 
within the boundaries of one or more 
counties or other political subdivisions in 
a State, designated as constituting an 
area with respect to which a PSRO may 
be designated, pursuant to Section 1152 
(a> of the Act. 

<c) “Criteria" means predetermined 
elements of health care, developed by 
health professionals relying on profes¬ 
sional expertise, prior experience and the 
professional literature, with which as¬ 
pects of the quality, medical necessity, 
and appropriateness of health care serv¬ 
ices may be compared 

id) “Hospital" means a health care in¬ 
stitution or distinct part of a health care 
institution in the PSRO area as defined 
in section 1861(e)-(g) of the Act. except 
that such institution shall not be a 
Christian Science sanatorium operated, 
or listed and certified, by the First 
Church of Christ, Scientist. Boston. 
Massachusetts. 

(e> “Length-of-stay projection" means 
a criterion which defines the expected 
point in time at which patients of similar 
age and diagnosis or condition w ould be 
expected to be ready for discharge. This 
projection is established by the PSRO 
based upon an analysis of regional norms 
and, where available, PSRO area norms 
for lengths-of-stay. 

(f) “National Council" means the Na¬ 
tional Professional Standards Review 
Council established under Section U63 
of the Act. 

(g) “Norms" means numerical or sta¬ 
tistical measures of usual observed per¬ 
formance of health care activities. 

<h> “Professionally developed norms 
of care, diagnosis and treatment" means 
norms, criteria and standards. 

(i) “PSRO" means a Professional 
Standards Review Organization which is 
conditionally or unconditionally desig¬ 
nated. 

(J) “Region" means a geographic^ di¬ 
vision, as determined by the Secretory 


with the advice of the National Council, 
which is larger than a PSRO area and 
with respect to which the National Coun¬ 
cil may distribute norms, criteria, and 
standards to PSROs within such divi¬ 
sion. 

ik> “Standards" means professionally 
developed expressions of the range of 
acceptable variation of performance 
from a norm or criterion. 

<1) “The Secretary" means the Secre¬ 
tary of Health, Education, and Welfare, 
or any other officer or employee of the 
Department of Health. Education, and 
Welfare to whom the authority Involved 
lias been delegated. 

§ 101.903 Application of norm*, criteria 
and standard- In the mirv of nerv¬ 
ier* providrd in lionpitu)*. 

(a> Norms and criteria applied in pre¬ 
admission and concurrent review. Each 
PSRO shall, in the preadmission and 
concurrent review process, as specified 
in §5 101.703, 101.704, and 101.705 of this 
Part: 

(1) Apply criteria specifying clinical 
indications for hospital admission, the 
appropriate nature of a preadmission 
work-up and/or the types of services 
which arc most effectively and appro¬ 
priately provided at a hospital level of 
care, in accord with 55 101.703(a) (1) <ii». 
101.703(b) (1) (i). and 101.704(a)(1). 

(2) Apply length-of-stay projections 
or norms in assigning initial and ex¬ 
tended certified length-of-stay periods, 
in accord with 55 101.703(a)(2) (1) and 
<ti) and (b)<2) of this Part. 

(3) Identify diagnoses, conditions, 
clinical areas or procedures which, based 
upon analysis of normative data and 
prior experience, will be automatically 
certified for admission, in accord with 
5 101.705 of this Part. 

(4> Apply length-ol-stay norms to 
specify the time when attending physi¬ 
cian certifications arc required, in ac¬ 
cord with 5 101.706(a). 

(b) Norms and criteria applied in al¬ 
ternate review methods. Where the Sec¬ 
retary has approved an alternate review 
method, pursuant to I 101.709 of this 
Part, norms and criteria shall be applied 
as specified in the approved alternate re¬ 
view plan. 

(c> Criteria and standards applied in 
medical care evaluation studies. Each 
PSRO shall apply criteria and stand¬ 
ards In medical care evaluation studies, 
conducted pursuant to 5 101.710 of this 
Part. Such criteria and standards shall 
relate to the specific objectives of the 
medical care evaluation study and shall 
be used to define the information neces¬ 
sary to identify the degree of conform¬ 
ance between actual performance and 
that specified in the criteria. The identi¬ 
fication of a pattern of performance 
which docs not conform to applicable 
criteria or standards shall result in those 
services Involved in the pattern being 
subjected to further analysis through 
peer review. 

(d) Norms, criteria and standards ap¬ 
plied in profile analysis. Norms, criteria 
and standards shall be applied by each 
PSRO as points of reference in the 
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analysis of profiles under § 101.711 of 
this Part for the purposes stated in 
5 101.711(0 of this Part. 

(e> Application of PSRO norms, cri¬ 
teria and standards by delegated hos¬ 
pitals. Ail hospitals which are delegated 
review functions under Subpart I of this 
Part shall apply norms, criteria and 
standards which are established by the 
PSRO in the same manner as required of 
the PSRO under this section, except as 
specified in § 101.005(e). 

8 101.00-1 norm*, criteria and 

ulandard*. 

<a> The National Council shall provide 
for the distribution to each PSRO of ap¬ 
propriate regional norms, criteria, and 
standards to be used by the PSRO ns 
principal points of reference in lta estab¬ 
lishment of area norms, criteria, includ¬ 
ing length-of-stay projections, and 
standards. 

<b) The Secretary will, within 30 days 
from the date of each such distribution, 
publish a notice in the Federal Register 
stating that the distribution has been 
made by the Nai ional Council, and that 
such material will be open to inspection 
and copying by members of the public at 
the Office of the Assistant Secretary for 
Health. 

(c) The National Council shall, from 
time to time, review the material it has 
distributed, make revisions where appro¬ 
priate. and distribute revisions to each 
PSRO. A notice of the availability of such 
revisions for inspection shall promptly 
be published by the Secretary in the Fed¬ 
eral Register in accord with paragraph 
<b) of this section. 

§ 101.905 PSRO e*tahli»btiirnf of urra 

norm*, criteria nncl * In ml aril*. 

(ft) Each PSRO shall establish writ¬ 
ten area norms, criteria •including 
length-of-stay projections*, and stand¬ 
ards which are required in Subpart G of 
this Part for preadmission and concur¬ 
rent review, or for alternate review 
methods, and for profile analysis, using 
as principal points of reference such re¬ 
gional norms, criteria and standards as 
have been distributed under { 101.904 and 
PSRO area norms which reflect typical 
patterns of practice in the entire PSRO 
area. 

«b) Each PSRO shall establish written 
criteria and standards to be used as prin¬ 
cipal points of reference in conducting 
medical care evaluation studies as de¬ 
scribed in t 101.710 of this Part. 

(c) Each PSRO shall specify, in the 
written formal plan to be approved by 


the Secretary prior to designation of the 
PSRO. the organizational structure and 
procedures which the PSRO will employ 
to establish, disseminate, validate and 
modify norms, criteria, and standards. 

<d> Each PSRO shall periodically re¬ 
assess, revise and update the norms, cri¬ 
teria and standards currently applied in 
preadmission and concurrent review, or 
in an alternate review' method estab¬ 
lished pursuant to 3 101.709 of this Part. 

(e) Wliere patterns of practice in cer¬ 
tain locations or hospitals arc substan¬ 
tially different from patterns in the re¬ 
mainder of the PSRO area, and the 
PSRO determines that there is a reason¬ 
able basis for such difference, such as 
limited resources, unusual patient popu¬ 
lations or other characteristics which 
moke the variation appropriate, the 
PSRO may establish different criteria 
(Including leugth-of-stay projections), 
and standards for use in preadmission 
and concurrent review* to be applicable 
only to such locations or hospitals in the 
PSRO area. 

§ 101.906 Trrlininil iiMMunn*. 

The National Council and the Secre¬ 
tary will, upon request, subject to the 
availability of funds and personnel, pro¬ 
vide technical assistance to aid each 
PSRO in utilizing applicable regional 
norms, criteria and standards, as prin¬ 
cipal points of reference in establishing 
PSRO area norms, criteria and stand¬ 
ards. 

§ 101.907 tpprovdl of *i*!inf»canl differ¬ 
ence* from regional norm*, rrileri* 
and *tundardft. 

ca) All norms, criteria (including 
length-of-stay projections». and stand¬ 
ards to be employed by each P8RO in the 
preadmission and concurrent review 
process, or in an alternate review method 
established pursuant to $ 101.709 of this 
Part, shall be forwarded by the PSRO to 
the Secretary upon their establishment 
and revisions, if they have been made, 
at least annually thereafter. 

<b> Criteria and standards established 
by the PSRO for use in medical care 
evaluation studies and norms, criteria 
and standards for use in profile analysis 
shall be forwarded by each PSRO to the 
Secretary on a sample basis in accord¬ 
ance with applicable procedures specified 
by the Secretary. 

(0) The Secretary will review the 
norms, criteria and standards established 
and submitted by the PSRO pursuant to 
paragraph (a) above and identify signifi¬ 
cant differences from the regional norms. 


criteria and standards distributed by the 
National Council. The Secretary will so 
notify the National Council and the 
PSRO. Such notice will explain that the 
PSRO may consult and discuss with the 
National Council as to whether a reason¬ 
able basis exists for usage of such norms, 
criteria and standards which differ from 
regional norms, criteria and standards if 
the PSRO forwards a written request to 
the National Council w*!thln 30 day?, of 
the notice. 

(d> The National Council shall, after 
appropriate consultation and discussion 
with the PSRO. if such consultation and 
discussion is requested w ithin the time 
specified, approve or disapprove the 
PSRO norms, criteria and standards in 
question based upon its determination as 
to whether a reasonable basis exist $ for 
the usage of such norms, criteria and 
standards. 

(e) Norms, criteria, and standards es¬ 
tablished and submitted by the PSRO in 
accordance with $ 101.905 and 8 101.907 
(a> may be used by each PSRO In the 
concurrent and preadmission review 
process, or in an alternate review* method 
established pursuant to 8 101.709 of this 
Part, unless such norms, criteria and 
standards have been disapproved by the 
National Council. 

«f> If the National Council disap¬ 
proves certain PSRO norms, criteria or 
standards, the PSRO shall make appro¬ 
priate modifications for review* by the 
Secretary pursuant to paragraphs <a> 
and <c) of this section. 

§ 101.90ft Availability of norm*, rrileriu 
and utiiniliihi* for in»prclinn. 

iai Each PSRO shall disseminate to 
each hospital in the PSRO area a copy 
of the norms, criteria (including Icngth- 
of-stay projections). and standards to be 
employed by the PSRO and by delegated 
hospitals in the preadmission and con¬ 
current review process, or in an alternate 
review method established pursuant to 
3 101.709 of this Part 

(b) Each PSRO shall publish in local 
medical periodicals and in one news¬ 
paper of general circulation in the area 
a notice stating that the norms, criteria 
and standards currently employed by the 
PSRO in concurrent and preadmission 
review* <or on alternate review* method 
established pursuant to 8 101.709 of this 
Part). in medical care evaluation studies, 
and in profile analysis are available at 
the principal office of the PSRO for pub¬ 
lic inspection. 

| PR Doc 77-1953 Filed 1-24-77.8 45 &m\ 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Insurance Administration 
[ 24 CFR Part 1917] 

| Docket No. FI-25441 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Borough of East Newark, New 
Jersey 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
• Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. I*. 90-448). 42 U-S.C. 4001- 
4128. and 24 CFR Part 1917 ($1917.4 
(a)). hereby give* notice of his proposed 
determinations of flood elevations for 
the Borough of East Newark. New Jer¬ 
sey, 

Under these Acts, the Administrator, 
to whom the Secretary lias delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
identifled flood hazard areas. In order 
to participate in the National Flood In¬ 
surance Program, the Borough of East 
Newark must adopt sound flood plain 
management measures that are consist¬ 
ent with the flood elevations deter¬ 
mined by the Secretary. 

Proposed flood elevations (100-year 
flood» are listed below for selected loca¬ 
tions. Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed flood 
elevations are available for review at 
Borough Hall. 34 Sherman Avenue. East 
Newark, Ncw Jersey 07029. 

Any person having knowledge, infor¬ 
mation, or wishing to make a comment 
on these determinations should immedi¬ 
ately notify .Mayor Raymond Graham. 
Borough Hall. 34 8hermAn Avenue, East 
Newark, New Jersey 07029. The period 
for comment will be ninety days follow¬ 
ing the second publication of this notice 
in a newspaper of local circulation in 
the above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Source of 
Hooding 

Location 

Ekvatum 
to fort 
a)*** mean 
sea level 

Pmi*1c River 
(tidal). 

Pjm’c Rim 
(tidal). 

1-2*0 (downstream 
■id© of road). 

('Mitral At*. 

370 ft north along 
l k MNaic Avu (him 
intersection of 
Central and Pm- 
muc Area. 

it) 

10 


(National Flood Insurance Act of 1968 
(Title XIII of Housing and Urban Develop¬ 
ment Act of 1968), effective January 28. 1909 
(33 Fit 17804. November 28. 1968), as amend¬ 
ed; 42 U.8.O. 4001-4128: and Secretary's dele¬ 
gation of authority to Federal Insurance Ad¬ 
ministrator 34 FR 2680. February 27. 1969. 
ah amended by 39 Fit 2787. January 24 
1974.) 

Issued: November 22. 1976. 

J. Robert Hunter. 

Federal Insurance Administrator . 

I PR Doc.77-1865 Filed I-24-77:8:45 am] 
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(Docket No. FI -25681 

APPEALS FROM FLOOO ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Aberdeen. Mississippi 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
• Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448), 42 U.8.C. 4001- 
4128, and 24 CFR Part 1917 (| 1917.4 
(a>). hereby gives notice of his proposed 
determinations of flood elevations for the 
City of Aberdeen. Mississippi. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated 
the statutory authority, must develop 
criteria for flood plain management in 
identifled flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of Aberdeen mast 
adopt sound flood plain management 
measures that are consistent with the 
flood elevations determined* by the 
Secretary. 

Proposed flood elevations (100-year 
flood > are listed below for selected loca¬ 
tions. Map and other Information show¬ 
ing the detailed outlines of the flood - 
prone areas and the proposed flood ele¬ 
vations arc available for review at City 
Hall. Box 31. Aberdeen. Mississippi 39730. 

Any person lmving knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor H. A. Miller. City 
Hall. Box 31. Aberdeen. Mississippi 39730. 
The period for comment will be ninety 
days following the second publication of 
this notice In a newspaper of local cir¬ 
culation In the above-named commu¬ 
nity. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Nitration 


Source of flooding 

Location 

in foot above 



mean sea 



level 

Tambigbe* 

River. 

U.ft. Highway 4* .... 
St. Loui»-ftan 

g? 

sr 


Francisco RR. 


Mat tubby Creek. 

Meridian 8t. 

a» 

City Ditch. 

Illinois Central duff 

JW 

RR. 1 



.. 

3H 


hilar at-JI.r*_. 

906 


Chestnut 8t.__. 

900 


Locust St- „ 

210 


Meridian «... _. 

211 


Itirkory 8i.. 

James 8t . 

2U 

212 


UwlllMI St . 

212 


Jeflerson 8« __ 

211 


Lang 8t _ 

216 

Janie* Crcfh 

Thayer Ave . 

710 

tritmlaryNo t. 

Highway No. 26 
north. * 

Old O.M A O. Kd. » 

221 


2B 


High 8ft__ 

m 


nd.iV Clrvk_ 



West Parkway 



i Vftiml St .. 

231 

Jatno* Crork 

Illinois (Ynt ml Ciulf 

201 

friHilar) So SL 

RR. 

Junction Meridian 

m 


and Evergreen St.* 
Hamilton Si.* 

216 


* I UnrriMirutu fMr. 

* V pmttraw *Mr. 

iNational Flood Insurance Act of 1968 (TUle 
XIII of Housing and Urban Development Act 
of 1068). effective January 28. 1969 (33 FR 
17804. November 28. 1968). as amended: 42 
U.S C. 4001-4128: and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680, February 27. I960, a* 
amended, by 39 FR 2787. January 24. 1974 ) 

Issued: November 22. 1976. 

Howard B. Clark. 

Acting Federal 
Insurance Administrator. 
(FR Doc 77-1850 Filed 1-24-77:8:45 a m \ 


[24 CFR Part 1917] 

{Docket No PI 25571 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Caboot, Missouri 

The Federal Insurance Administra¬ 
tor. in accordance with section 110 of 
the Flood Disaster Protection Act of 
1973 (Pub L. 93-234). 87 Stat. 980. 
which added section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII 
of the Housing and Urban Development 
Act Of 1968 Pub. L. 90-448*, 42 U.S.C 
4001-4128. and 24 CFR Pari 1917 
<$ 1917.4(a)). hereby gives notice of his 
proposed determinations of flood ele¬ 
vations for the City of Cabool. Missouri. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated 
the statutory' authority, must develop 
criteria for flood plain management in 
identified flood hazard areas. In order 
to participate in the National Flood 
Insurance Program, the City of Cabool 
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must adopt sound flood plain manage¬ 
ment measures that arc consistent with 
the flood elevations determined by tin* 
Secretary. 

Proposed flood elevations (100-ycor 
flood) are listed below for selected lo¬ 
cations. Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed flood 
elevations arc available for review at 
City Hall, 618 Main 8trcei. Cabool. Mis¬ 
souri 65680. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor David Ruse. City Hall, 
618 Main Street, Cabool. Missouri 65689 
The period for comment will be ninety 
days following the second publication 
of this notice in a newspaper of local 
circulation in the above-named commu¬ 
nity. 

The proposed i00-year Flood Eleva¬ 
tions are: 




Klevatbm 

fiourtw of flooding 

!»■_*’k*r* 

In (ret abovr 


mean tea 



level 

Hlf Pina Rim 

Airport Rd- 

U. 8 . Route 00 and «3 

1,234 
1, 2R4 


Codar 84 . .. 

I.34A 


Kim 8 t. and Rout* K. 

1,282 


Cannaday 1 -wt*- 

1,204 

Unnamed til Ini 

HI- Louis A S«u» 

1.344 

lory No. 1. 

Fronetoco Kit. 

Ocark Are. and U.K. 

1.34V 


40. 

Summit Aw . 

1 . AM 


Walnut 8 t.— 

1*284 


Spruce SI. 

1.2*9 


Bemnd ht. 

1.200 


Cedar 8 t-- 

1,7711 


Third 8 t. 

1,272 


Timid Tec .. 

1,280 


Sycamore St --— 

1.289 


Highland St-- 

1.801 


Meeker 81 

1,808 

Unnamed ullw 

Rim Kt.. 

1,264 

lory No. 5t 
Unnamed trllm 

fit. Uwls A San 

1,284 

lory No 8 

Kiundim it 14- 
Klm St. and Route K 

I.3CT 


Main St 

1,282 


rttnrk Aw uwl U. 8 . 

1,279 


80. 

Summit Avr 

1,28ft 


Cant Hi 

1,277 


(National Flood Innuranee Act of 1968 (Title 
XIII of Homing and Urban Development 
Act of 1968), effective January 28, 1909 (83 
PR 17804. November 28. 1968), aa amended; 
42 US.C. 4001-4128: and Secretary'* delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator 34 FR 2680. February 27. 1068. 
as amended by 39 FR 2787. January 24. 1974 ) 

Issued: November 15. 1976, 

Howard B. Ci ask 
Acting Federal Insurance 
Administrator 

|PR Doc.77-1851 Filed 1-24 77:8.45 ami 


[ 24 CFR Part 1917 ] 

(Docket No. PI 2562) 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Rood Elevation Determinations 
for the City of Carrollton, Georgia 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
i Pub. L. 93-234). 87 8tat. 9*n which 


added section 1363 to the Na tional Flood 
Insurance Act of 1968 (Title XIJJ of the 
Housing and Urban Development Act of 
1668 Pub L 90-448). 42 U.S.C. 4001- 
4128. and 24 CFR Port 1917 (I 1917.4 
fa)), hereby gives notice of his proposed 
determinations of flood elevations for 
the City of Carrollton. Georgia. 

Under these Acta, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
identified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of Carrollton 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood» are listed below for selected loca¬ 
tions. Map and other Information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations arc available for review at City 
Hall. City Hall Avenue, Carrollton. 
Georgia 30117. 

Any person having knowledge, infor¬ 
mation, or wishing to make a comment 
on these determinations should Immedi¬ 
ately notify Mayor C. L. Cashan. City 
Hall, City HnU Avenue, Carrollton. 
Georgia 30117. The period for comment 
will be ninety days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community 

The proposed 100-year Flood Eleva¬ 
tions are: 


Kuarrr *4 flooding L*mt Jon 


Kkvoltoti 
(n leet above 



tlcukxh CwV 


ftenUh Truck 
intmtAry 
ttnrtrtta Cr»<rk 


IlufUfo Oort 
tittiuury No. I. 

UnfTaJo Ock 
tributary No. 2. 
Oh amiUr'i 
Spring Cmek. 
<*orU« Cfwk 


Curtin Crmk 
tnMtury No. L 


Cunli Crrwk 
tributary No. M. 


tlrumbckro Hit 1 ...,. 

_do.*...... 

Uvula)i Cbiureb lid *.. 

.da*. 

ft rum below — 

iloJ. 

licorgta Highway 146». 

.dot*. 

Hayes Mill Rd. 

Ttojan Aft.'....- 

.da*. 

Stadium Dr.» . 

...da*. .— 

Hoop HU.. 

..do.*. 

U.R. Highway 77 ... 

DtaSsSt... 

Southwirr East Mill 
driveway. 

8011 thwire Dam 

.do.*. 

ittandc.nbun: ltd ... 
Georgia Highway 14. 

HUckiaud lid.*. 

AiUnmoi Avr . 1 . 

I 

Oeomia Highway 144 

fcpwantttfcf ltd.*... 

Htrwart 8 t .. 

Lakn Carrol! l>am ‘— 

_da*. 

Usonia Iltrhway HW. 

Alnuwi Kd 1 .-- 

do.*. . 

tJcunri* Highway IH 6 *. 

do.*. 

Crdarfit.. _ .. 

U. 8 . Highway 77-A*.. 

. . da*. 

Loktthor* !>r.L. 

Abandoned airport 
runway. 1 
Do.* 


am 

992 

896 

1,004 

1,011 

«oa 

m 

907 

1,000 

1,114 

1,114 

1.117 

1.030 

1,091 

1,022 

ta 

1.026 

1.084 
1.4C? 
I, Mi 
1,040 
1,043 
1.054 
l.OV. 
1,044 


W2 

9)1 

901 

1,000 

1,007 

1,007 

1,010 

1,012 

1,014 

1,007 

1,072 

1,07» 

1.012 

1.012 

1.022 


Havana* 

goon* of liOQOlkHl III loci 

flooding alwv« me-jn 

mo levd 

Little TaUapooaa Lorvorn St.. a) 

Rner. AlahamaHt. 0M 

ltmmhrkm Rd. 06 

CmtivoiUfonURR. IMS 

Kings Bridie Kd_ W0 

U.S. Highway 27_ tfjo 

Lilt a Tallapoosa Wssi White 8U_ 1,'Bft 

River. .do*.. 1.04J 

tributary. Cherry DU... 1,«M 

.do*... 1,067 

Tam .vd llraneh lUvcr I>r.'_. VW 

.do*„.. 888 

High BU_. 1.0*1 

do*... 1.0M 

Alabama BU. 1,007 

. . do*... 1.841 


• Dow iwt front side. 

* Upstream Fldr 

(National Flood Insurance Act of 1068 
(Title XIII of Housing and Urban Develop¬ 
ment Act of 1068). effective January 28, 1969 
(33 FR 17804. November 38. 1068), M 

amended; 42 U8.C. 4001-4128; and Secre¬ 
tary's delegation of authority to Federal In¬ 
surance Administrator 34 FR 2680, February 
27. 1969. oo amended by 39 FR 2787. January 
24. 1074 ) 

Issued: December 3,1976. 

J. Robert Hunter, 
Federal Insurance Administrator 
1 FR Dor 77-1868 Filed 1-24-77; 8:46 am| 


[24 CFR Part 1917] 

| Docket No. FI-25501 

APPEALS c ROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Derby, ConntKticut 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
<Pub. L. 93-234), 87 8tat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448). 42 U.8.C. 4001-4128. 
and 24 CFR Part 1917 (11917.4(a)), 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the City 
of Derby. Connecticut. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop criteria 
for flood plain management In identified 
flood hazard areas. In order to partici¬ 
pate in the National Flood Insurance 
Program, the City of Derby. Connecticut 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations <100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at City 
Hall. 35 Fifth Street. Derby. Connecticut 
06418. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Edward Ceccarclli, 
City Hall. 35 FUth 8trcct, Derby. Con- 
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necticut 06418 The period for comment 
will be ninety days following the second 
publication of this notice In a newspaper 
of local circulation In the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions arc: 


Rlmlkm 

Sou.v* of flood toe 1**-Mh* in foci *bor* 


Tawas, Michigan 48730. The period for 
comment will be ninety days following 
the second publication of this notice in 
a newspaper of local circulation in the 


above-named community. 


The proposed 

100-year 

Flood Eleva- 

tlons are: 





KfcvsUoti 

Hotter* of flooding 


in fax abovt* 

Bl 


Rivrr. 

Nftugauuk 

Rivor. 


Rente t... 

im: an_ 

Bridie* Si 
ft’ HR 
Hoot* Si 
Division** . 


21 

>• 


(National Flood Inaurauce Act of 1008 i Title 
XIII of Housing and Urban Development Act 
of 1968). effective January 28. 1909 (33 FK 
17804. November 28. 1968). as amended; 43 
U.8.C. 4001-4128; and Secretary'* delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680. February 27. 1989. as 
amended by 39 FB 2787. January 24. 1974.» 

Issued: November 15. 1976. 

Howard B. Clark. 

Acting Federal 
Insurance Administrator. 
f FK Doc.77 1855 FUed 1-24-77:8:45 am| 


[ 24 CFR Part 1917] 

{Docket No FI 25471 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of East Tawas, Michigan 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. U 93-234). 87 Slat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L 90-448 ). 42 U.S.C. 4001-4128. 
and 24 CFR Part 1917 <| 1917.4(a) >. 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the City 
of East Tawas, Michigan. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
Identified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of East Tawas 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood eleva¬ 
tions are available for review at City 
Hall, 120 West West-over Street, East 
Tawas. Michigan 48730. 

Any person having knowledge. Infor¬ 
mation. or wishing to make a comment 
on these determinations should Imme¬ 
diately notify Mayor Robert C. Bolen. 
City Hall 120 West Wcstover Street. East 


Tivu Kim, _ 

tSt. 


T»vu Ukr 

Tftww Lako R*l 
Nnrtniui 81. .. 

m 

Tnwifcs 

AM 


(Nation*: Flood Insurance Act of 1968 (Title 
XIII of Houfling and Urban Development Act 
of 1968), effective January 28. 1969 (33 FR 
17804, November 28, 1968). a* amended; 42 
U5.C. 4001-4128: and Secretary’ll delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680. February 27, 1909. a* 
amended by 39 FR 2787, January 24. 1974 ) 

Lssued -November 15. 1976. 

Howard B Clark. 

Acting 

Federal Insurance Administrator. 

JFR Doc.77-1862 Filed 1 24 77:8:45 am| 


[24 CFR Part 1917] 

{Docket No. FI 25591 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Laurel, Mississippi 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 83-234). 87 Stat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L 90-448), 42 U.S.C. 4001-4128. 
and 24 CFR Part 1917 (5 1917.4(a)). 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the City 
of Laurel. Mississippi. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop criteria 
for flood plain management in identified 
flood hazard areas. In order to participate 
In the National Flood Insurance Pro¬ 
gram, the City of Laurel. Mississippi 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 

Secretary*. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood eleva¬ 
tions are available for review at City Hall. 
P.O. Box 647, Laurel. Mississippi 39440. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should Immedi¬ 
ately notify Mayor W. L. Patrick. Jr.. City 
Hall. P.O. Box 647, Laurel. Mississippi 
39440. The period for comment will be 
ninety days following the second publica¬ 


tion of this notice in a newspaper of local 
circulation in the above-named com¬ 
munity. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Sower of fVxxflinv 


|sw *<iOM 


Kkvnuw in 

foot nhovr 
mean mm Irvel 


TuHmHuHa Creek. 


TnUjtiwiittft Creek. 


Country Club 

Tributary 
No. I. 


Country Club 
Trillin ary 
No. 3. 

Country Club 
Tributary 
No. 3. 

Daphne Fork 

Tribal nry 


fiariiiiirr Fork 
Tributary. 


County Kd... _ 

LOO. nu 

Highway. 

O.8. IlWiwov. . 

HML __ 

C.S. Highway 11- 

County rood. _ 

VS. liiflrw»> M _ 
I C.O. UK 
Southern RR...., 
KUiavilfa HI*.I. 

WrtU I)r. .. 

Airport Dr 
fri» Dr_. 

«irantlvlrw Or. 
Iiit*r*luli» V> 

( -S. Hifhwdt 84. 

l.C.U. hK . 

MTrrwui .St _ ... 

( ougrrM st . 

IL8. Highway SI 
Sun*** Kd 


M .O, HR 
4*h Ave. 
Jcflrnwm 81. 

_ 

M'wnw. 

Central Av* 
Alh 

Bth m 

Arm Lone.. 

( ooltn 81... 

CnmOL^. 
Front 81_ 

MotnolU St 

7(h 81_ 

whSt... 

KXh St... 

.Vth A*e 
IJUliM ...... 

ttth Kt. 

I Kill 81. 

jothat 

Ha at ... 


:. i 

236 

tn 

JA 1 
JM 


Jii 

2M 

HI 

VII* 

VV3 

/JO 

an 

a*7 

sit 

-*> 

*V» 

r* 

aso 


?J1* 

:xi 

2» 

Ji*» 

256 

287 

V7U 

'SO* 

s*> 

V4*> 

212 

245 

245 

arwr 

XA 

m 

aw 

vt* 


(National Flood lneurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28. 1969 ( 33 FR 
17804. November 28, 1068), aa amended; 42 
UJ3.C. 4001-4128: and Secretary * delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680, February 27, 1969. *» 
amended by 39 FR 2787, January 24. 1974 ) 

Issued: November 15. 1976. 

Howard B. Clark, 

Acting Federal 
Insurance Administrator. 

| PR Doc.77 1849 FUed 1-24-77:8:45 am{ 


[24 CFR Part 1917] 

{Docket No. FI-25601 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Leawood. Johnson County, 
Kansas 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234). 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
Of 1968 Pub. L. 90-448). 42 U8.C. 4001- 
4128, and 24 CFR Part 1917 (§ 1917.4 
(a)) hereby gives notice of his proposed 
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determinations of flood elevations for 
the City of Leawood, Johnson County. 
Kansas. 

Under these Acta, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in Iden¬ 
tified flood hazard areas. In order to par¬ 
ticipate in the National Flood Insurance 
Program, live City mast adopt flood plain 
management measures that are consis¬ 
tent with the flood elevations determined 
by the Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected lo¬ 
cations. Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed flood 
elevations are available for review at the 
City Hall, 9617 Lee Boulevard. Leawood. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immed¬ 
iately notify tiie Honorable Eugene E. 
Alt. Mayor of Leawood. 9617 Lee Boule¬ 
vard. Leawood. Kansas 66206. The pe¬ 
riod for comment will be ninety days 
following the second publication of this 
notice In a newspaper of local circula¬ 
tion In the above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Souresof Ooodlnv 


LoeaiWm. 


Klevaooo 
in feet above 
nvmn 


Dyke DnuwJi_ 

Kioto Mn* . 

MS 

lx* Blvd. 

ip 


6Rb8t._.. . 

B 

Janies Branch 

MHth Ht. . 

KL 


Hogamave Rd - 

I03rd St _ 

M7 

HQ 


LoeBlvd 

ms 


UoUndrr R.| 

971 


Krakty Unr. 

8latr lJiK Hi .... 

W* 

Indtou ('rtek 

Kit 


Intsrvlato 43ft_ 

KW 


Tributary No. 1. 

S» 


Tributary No.2.. 

Indian Crtek coo- 

m 

Tomahawk 

m 

(>Mk 

(lurtvre. 

llVtb 8l ___,_ 

mi 


l(o* Aw .. 

mo 


Noll Are . 

979 


(National Flood Insurance Act of 1968 (Title 
XUl of Housing and Urban Development 
Act of 1968) . effective January 28. 1969 (83 
TO 17804. November 2a 1968), as amended. 
42 UB-C. 4001-4128; and Secretary's delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator 34 FR 2680. February 27, 1969. 
as amended by 39 FR 2787. January 24. 1974 ) 

Issued November 29.1976. 

Howard B. Clark. 

Acting Federal 
Insurance Administrator 

| PR Doc 77-1853 Filed 1-24-77:8 45 am| 


[ 24 CFR Part 1917 ] 

| Docket No. FI 2546) 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Norton Shores, Michigan 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 


(Pub L. 93-234 87 Slat. 980, which 

added section 1363 to the National Flood 
Insurance Act of 1968 (Title XHI of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448). 42 U.8.C. 4001-4128. 
and 24 CFR Part 1917 (5 1917.4(a)). 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the City 
of Norton Shores, Michigan. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop crite¬ 
ria for flood plain management in iden¬ 
tified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of Norton 8hores 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other Information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood eleva¬ 
tions are available for review at City 
Hall. 4801 Henry Street. Norton Shores. 
Michigan 49441. 

Any person having knowledge, infor¬ 
mation, or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Frank Buck. City 
Hall, 4801 Henry Street, Norton Shores. 
Michigan 49441. The period for comment 
will be ninety days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


fkwie<oIlkNMll4tr Loral Jon in Joel ftboto 

ii ran mo 

fetal 


ftM 

491 

WM 

!*4 


(National Flood Insurance Act of 1968 (Title 
XHI of Housing and Urban Development Act 
of 1968), effective January 28. 1969 (83 PR 
17804. November 28. 1968). as amended; 42 
U.H.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 TO 2680, February 27. 1960, as 
amended by 39 FR 2787. January 24. 1074.) 

Issued: November 15, 1976. 

Howard B. Clark, 

Acting Federal 
Insurance Administrator 
(FR Doc 77-1863 Filed 1-24-77:8:45 wn| 


Ukr Uk-htjCMI 


blurt lakr 
Mmi* Idc 


Short md of Sriniiwilf 
Kd. 

dlMm end of Uoud- 
Vtek ltd. 

Khar* rod of Jtxljon 
Rd. 

Pharr nvd of IVnln 

*u!o Dr. 

City pork ... . 


( 24 CFR Part 1917 ] 

(Docket No. FT 25631 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Pensacola, Florida 

Tho Federal Insurance Administrator, 
in accordance with section 110 of the 


Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980. which 
added section 1363 to the Nat iona l Flood 
Insurance Act of 1968 (Title xm of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448). 42 U.S.C. 4001-4128. 
and 24 CFR Part 1917 (f 1917.4(a)). 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
City of Pensacola. Florida. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory' authority, must develop criteria 
for flood plain management In Identifier) 
flood hazard areas. In order to partici¬ 
pate in the National Flood Insurance 
Program, the City of Pensacola mast 
adopt sound flood plain management 
measures that are consistent with the 
flood elevations determined by the Sec¬ 
retory. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood 
elevations arc available for review at 
City Hall. Pensacola. Florida 32521. 

Any person having knowledge, infor¬ 
mation, or wishing to make a comment 
on these determinations should imme¬ 
diately notify Mayor Barney B. Burks. 
City Hall. P.O. Box 12910. Pensacola. 
Florida 32521. The period for comment 
will be ninety days following the second 
publication of this notice in a newspaper 
of local circulation In the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


KkwUort 

Sour™ of f.ocaltoo In fool &)•<»• 

mean wo 
level 


CttHof MoW*© 


Langley Av» 

Mao W va ._ . 

Ilydo Park ltd 
rs tend'd. 

*Jth An _- 

Coyl* 8t. .... 

M P f ’BL (lUyou 
CWno). 

“Or St. (Bayou 
C'hlco). 


tVrtMitN Ht. (tlnyoB 
Tuo ti piti rani 

i.’frvwitM St. (bay rm 
*I>i a downstream 
Ado). 

Mallory 8L (Bayou 
Two). 

lJy«le Park fli! 

(Bayou Tina). 

Mtb HI. (Bayou 
Tvxu). 


14 

lu 

9 

V 

9 

a 

ft 

ft 


9 


ft 

ft 


(Notional Flood Insurance Act of 1968 (T itle 
XIII of Houaing and Urban Development Act 
of 1988). effective January 29. 1969 (38 FR 
17804, November 28, 1968), as amended; 42 
0-S.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator $4 TO 2680, February 27, 1060, a* 
amended by 39 FR 2787. January 24. 1974 ) 

fenued: November 15. 1976. 

Howard B. Clark. 

Acting Federal Insurance 
Administrator 
|FR Doc.77-1867 Fllod l-34 77;8:45 am| 
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[ 24 CFR Part 1917] 
fDoeket No FI-8549J 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Rood Elevation Determinations 
for the City of Plantation. Florida 

The Federal Insurance Administrator. 
In accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 StaL 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of, 
1968 Pub. L. 90-448). 42 U-S.C. 4001-4128. 
and 24 CFR Part 1917 (g 1917.4(a) >. 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
City of Plantation. Florida. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
Identified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of Plantation 
must adopt sound flood plain manage¬ 
ment measures that arc consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations «100-ycar 
flood) are listed below Tor selected loca¬ 
tions. Map and otlicr information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at City 
Hall. 400 Northwest 73rd Avenue. Plan¬ 
tation. Florida 33317. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Frank Veltrl. City 
Hall. 400 Northwest 73rd Avenue. Plan¬ 
tation. Florida 33317. The period for 
comment will be ninety days following 
the second publication of this notice in a 
newspaper of local circulation in the 
above-named community 

The proposed 100-year Flood Eleva¬ 
tions are: 


Stititre L®estls*» 


Klrvatiou 
in tot abovn 
mean «r* 

IfvH 




NanhvM IMKti At** 
Anri Xortfcwoit 21 «t 

CL 

XnrlhwoTt tIRth Atp 
and North orwi 121 h 


* 


Northw**t imL Avs\ 
and Northvr#»*l I2lti 


PniverrttyDr. and 

Sum to IMt* 
N'orlbwmt 1IU* I*L 
and Northwprt 

TTHh At*. 

VortiiWMt IOtU Cl. 
and Northtort 


Aw. 

North«ro»l 3d I*L And 
Comm odor* IK 
Hiitio lid. and 
llroorard lUvtL 
Nnnhwrrt RAth At* 
and Bmorord HItiI 
Tan !>r. and KmI 
Mount Vsnton I>t 
Pirn lds*4 U i Slid 
Kd. 

IVir.fti Rd. and F.»>( 
Tropioal Way. 
BooUnraat TOln Tor. 
and SonUiTTrat 
8L 


* 


7 


7 


7 


(Notional Flood Insurance Art of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968). effective January 28. 1969 (33 FB 
17804. November 28. 1968). ms amended: 42 
U8C. 4001 4128; and Secretary* delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 PR 2680, February 27. I960, as 
amended by 39 FR 3787. January 24. 1974.) 

Issued: November 15.1976. 

J. Robert Hunter. 

Federal Insurance Administrator. 

| FR Doc.77-1854 Filed 1 -24 77:8:45 atn| 


[24 CFR Part 1917] 

| Docket No FI-26811 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION ANO JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the City of Rivcrdale. Georgia 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
i Pub. I 93-234 >. 87 Stat 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 < Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448*. 42 U.S.C. 4001-4128. 
and 24 CFR Part 1917 <f 1917.4<a> *. 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the City 
of Rivcrdale, Georgia. 

Under these Acte, the Administrator 
to whom the Secretary has delegated the 
statutory authority, must develop criteria 
for flood plain management in identified 
flood hazard areas. In order to parti¬ 
cipate in the National Hood Insurance 
Program, the City of Rtverdale must 
adopt sound flood plain management 
measures that arc consistent with the 
food elevations determined by the Sec¬ 
retary. 

Proposed flood elevations <100-year 
flood* arc listed below for selected loca¬ 
tions. Map and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood eleva¬ 
tions are available for review at City Hall. 
6690 Church Street. Rlverdale. Cteorgla 
30274. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should Immedi¬ 
ately notify Mayor Umar Hutcheson, 
City Hall. 6690 Church Street. Rivcrdale. 
Georgia 30274. The period for comment 
will be ninety days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Sourer <4 IWofiW lotoMns 


Kir rat ion 
In tot above 
mean ora 
level 


Sutoin A ..— 
Stream B 

Stream C - 

Stream f’T - 

Stream D .. 


Bitlry Dr ---** 8M 

l , itK*vW*er Ter . '<** 

Varies IN. . 

KirenlolaEU. 

S iain tdab Dr . M 

Shcrarood-Mavo Df... 

. Rontthne Hi. 2JJ 

Roberts Dr.. gl 

. Taylor Rd. . ** 


<National Flood Insurance Act of 1968 (Title 
XIII ol Housing And Urban Development Act 
of 1968). effective January 28. 1969 (83 FR 
17804 November 28. 1968). as amended: 42 
US.c! 4001-4128; and Secretary* delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680, February 27. 1969. as 
amended by 39 FR 2787, January 24. 1974 1 

Issued: November 29. 1976. 

Howard B. Clark. 

Acting Federal Insurance 

Administrator. 

|FR Doc 77-1809 Filed 1 24 77:8:46 am| 


[ 24 CFR Part 1917 ] 

(Docket No F7-2M51 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 

for the City of Sauk Rapids. Minnesota 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
<Pub. L. 93-234). 87 Stat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 < Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448>. 42 U.S.C. 4001 
4128. and 24 CFR Part 1917 c| 1017.4(a)). 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
City of Sauk Rapids. Minnesota. 

Under these Acte, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management In iden¬ 
tified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the City of Sauk Rapids 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood» are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood - 
prone areas and the proposed flood ele¬ 
vations are available for review at City 
HaU. 104 North Benton Drive. Sauk Rap¬ 
ids, Minnesota 56379. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Bernard Orateek. City* 
Hall. 104 North Benton Drive. Sauk Rap¬ 
ids. Minnesota 56379. The period for com¬ 
ment will be ninety days following the 
second publication of this notice in a 
newspaper of local circulation In the 
above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


KWtaUmi 

Bourn* «»T Aoeditqr D*mll<** in tot oltovr 

m««ui ** 
irvrl 


Oocinty 
No 1 


(National Flood Insurance Act at 1968 {Title 
XIII of Housing and Urban Development Act 


Htahirsy IS.'bniJc* 
l<Hh 81, North. 

KivrrAvt.. 

.id Aw South .... 1.619 

3*1 Avc. fcwth. . L<g» 

Till 8L South... - Lttt 
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of 1968). effective January 38. 1889 (43 Fit 
17804. November 38. 1908). as amended; 43 
U.8.C. 4001 4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680, February 27, 1989. as 
amended by 39 FR 2787. January 24. 1974 ) 

Issued: November 15, 1976. 


Issued: November 11. 1976. 

Howard B. Clark, 
Acting Federal 
Insurance Administrator. 
|FR Doc.77 1881 Filed l-24-77;8:4C am) 


(National Flood Insurance Act of 1988 (Title 
XIII of Housing and Urban Development Act 
of 1988). effective January 28, 1980 (33 FR 
17804. November 28. 1968). as amended; 42 
VB.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 84 FR 2880. February 27. 1989. os 
amended by 39 FR 2787. January 24. 1074.) 


Howard B. Clark. 
Acting Federal Insurance 
Administrator. 
|FR Doc.771884 Filed 1-24-77:8:48 am) 


[ 24 CFR Part 1917] 

(Docket No. FI-25481 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 

for the Town of Alford, Massachusetts 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XHI of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448). 42 U.8.C. 4001- 
4128, and 24 CFR Part 1917 (§1917.4 
(a)), hereby gives notice of his proposed 
determinations of flood elevations for 
the Town of Alford, Massachusetts. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
identified flood hazard areas. In order 
to participate in the National Flood In¬ 
surance Program, the Town of Alford 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed flood 
elevations arc available for review at 
Town Hall, Great Barrington, Massa¬ 
chusetts 01230. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mr. L. Schoonmaker, Town 
Hall. Great Barrington. Massachusetts 
01230. The period for comment will be 
ninety days following the second publi¬ 
cation of this notice in a newspaper of 
local circulation In the above-named 
community. __ 

The proposed 100-year Flood Eleva¬ 
tions are: 


Klevatkxi 

Source of flooding Location in feet above 

IDMIt MU 

* level 


(tnen River . Rout* 71 

Alford Unxili. Kart fid ... 


K&> 

M14 


(National Flood Insurance Act of 1988 (TiUe 
XIII of Hoiuilng and Urban Development Act 
of 1988). effective January 28. 1969 (33 FR 
17804, November 28. 1988). aa amended; 42 
U8.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 84 FR 2880. February 27. 1009. as 
amended toy 39 FR 2787, January 24, 1974.) 


[24 CFR Part 1917] 

(Docket No FI 25531 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 

for the Town of Edenton, North Carolina 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. 1* 93-234), 87 8tat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub L 90-448), 42 U.8.C 4001- 
4128. and 24 CFR Pnrt 1917 if 1917.4 
(a)), hereby gives notice of hla proposed 
determinations of flood elevations for 
the Town of Edenton. North Carolina. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management In 
Identified flood hazard areas. In order 
to participate in the National Flood In¬ 
surance Program, the Town of Edenton 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at Town 
Hall, P.O. Box 300, Edenton, North Caro¬ 
lina 27932. 

Any person having knowledge, infor¬ 
mation, or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Roy L. Harrell, Town 
Hall, P.O. Box 300, Edenton, North Caro¬ 
lina 27932. The period for comment will 
be ninety days following the second pub¬ 
lication of this notice in a newspaper of 
local circulation In the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Bouro* of 6oo*ling Location 


novation 
in hrt above 


V»v«l 


uuecn Anne 

Norfolk A Moutliert) 

7 

Creek. 

KR 

North Carolina filch- 

7 


way No. 32. 
t'aiton Lane. 

• 


U.8. Highway No. IT. 
Norfolk A Southern 

14 

30 


RR. 


NoTthfrtWt 

Old Hertford Kd. 

13 

Tributary of 

North llrosil HI. 

14 

Own Am* 
Creek. 



Filberts Cncsk... 

tT.B. Highway No. 17. 

West Albemarle Kt.... 

7 

7 

Pembroke Creek. 

U.H. Highway No. 17. 

7 

Northeast 

3,000 ft mat ream_ 

7 

Tributary to 

6,000 ft upstream.. 

t 

Pembroke 

Creek. 

1,000 ft mwtrwam- 

10 


Issued: November 11. 1976. 

J. Robcrt Hunter, 
Federal Insurance Administrator. 
I FR Doe.77 1858 Filed I 24-77;8 45 am) 


(24 CFR Part 1917] 

(Docket No. FI-20511 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Town of Kermit, West Virginia 

The Federal Insurance Administrator. 
In accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 8tat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968. Pub L. 90-448), 42 U.S.C. 4001- 
4128. and 24 CFR Part 1917 (f 1917.4 
(a)), hereby gives notice of his proposed 
determinations of flood elevations for the 
Town of Kermit, West Virginia. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
identified flood hazard areas. In order to 
participate in the National Flood Insur¬ 
ance Program, the Town of Kermit must 
adopt sound flood plain management 
measures that are consistent with the 
flood elevations determined by the Sec¬ 
retary. 

Proposed flood elevations < 100-year 
flood) are listed below for selected loca¬ 
tions. Map and other Information show ¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at Town 
Hall, Kermit, West Virginia 25674. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor CallJe Preece, Town 
Hall. Kermit. West Virginia 25674. Hie 
period for comment will be ninety days 
following the second publication of this 
notice In a newspaper of local circula¬ 
tion in the above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


XkvolKin 

|b»f rrw ni Sivxltiair Location Infeelabo** 

mean sea 
tore) 


To* Fork of B»* Kentucky Hi. -- O 

8*i m 1 y River, 

(National Flood Insurance Act of 1068 (Title 
Xm of Housing and Urban Development Act 
of 1068), effective January 28. I960 (33 FR 
17804. November 28. 1988). as amended; 42 
XJBX). 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Admlnl*- 
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its tor 34 Fil 2660. February 27. 1909. a* 
Amended by 39 Fit 27»7. January 24. 1974 } 

Issued: November 29.1916. 


How AID B. Clark. 
Acting Federal 
Insurance. Administrator . 
}FR Doc.77-1850 Filed l-24-77;8:45 am] 


[24 CFR Part 1917] 

|Docket No. FI-2565} 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Town of Pulteoey. Steuben Coun¬ 
ty, New York 

• The Federal Insurance Administrator. 
In accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub L. 93-234). 87 Slat. 980. which 
added section 1383 to the National Flood 
Insurance Act of 1968 (Title Xin of the 
Homing and Urban Development Act of 
1968. Pub. L 90-448). 42 U8.C. 4001- 
4128. and 24 CFR Part 1917 Cl 1917.4(a) i 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
Town of Pultency. Steuben County New* 
York. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory’ authority, must develop cri¬ 
teria for flood plain management in 
Identified flood ha sard areas. In order to 
participate in the National Flood Insur¬ 
ance Program the Town must adopt 
flood plain management measures that 
are consistent with the flood elevations 
determined by the Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review' at the 
Town Hall. Pulleney. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mr. Fred Wright. Town Su¬ 
pervisor of Pulteney. Hammonds Port. 
New York. The period for comment will 
be ninety days following the second pub¬ 
lication of this notice in a newspaper of 
local circulation* in the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Elwlll 

£omtr uT Onadinf Ij*c*4Ui« micutabo*'* 

Itimn era 

Irrtf 


Kriikit I Nortbvmrarpurai't 721 

>■— 

\ruwirw* Rd 721 

fUMMltd 

llrowu ltd. rtU jmIm! 721 

Southern tw^ifalr 721 

Limit*. 


(National Flood Insurance Act of 1908 (Title 
XIII of Housing and Urban Development Act 
of 1908}. effective January 28. 1909 (S3 FR 
17804, November 28. 1968}. aa amended; 42 
US.C. 4001-4128; and Secretary * delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680. February 27. 1909. a* 
amended bv 39 FR 2787. January 24. t974 ) 


Issued: November 29.1976. 

Howard B. Cllrk. 
Acting Federal 
Insurance Administrator „ 


|PR Doc 77-1860 PUcd l 24 77;8 46 am} 


[24 CFR Part 1917] 

(Docket No. FI-25431 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Town of Tarboro. North Carolina 

Tile Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
iPub. L. 93-234). 87 Slat. 930. which 
added section 1363 to the National Flood 
Insurauce Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448 ). 42 U.S.C. 4001-4128. 
and 24 CFR Part 1917 <5 1917.4(ft» •. 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
Town of Tarboro. North Carolina. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statu too’ authority, must develop cri¬ 
teria for flood plain management in 
identified flood hazard areas. In order to 
participate In the National Flood In¬ 
surance Program, the City of Tarboro 
must adopt sound flood plain manage¬ 
ment measures that are consistent with 
the flood elevations determined by the 
Secretary. 

Proposed flood elevations (100-year 
flood) arc listed below* for selected loca¬ 
tions. Maps and other Information show ¬ 
ing the detailed outlines of the flood - 
prone areas and the proposed flood ele¬ 
vations are available for review* at P.O. 
Box 220. Main Street Tarboro, North 
Carolina 27886. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Victor Herring. P.O. 
Box 220. Main Street. Tarboro. North 
Carolina 27886. The period for comment 
will be ninety days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


F.lrvuUon 

Source of fiuodliaf laicaUon ia feet abuvr 

m+sn itru 
Iwl 


Tar Rlvrr 


Canal 


1(»iM|rli-k« (tori 


Tributary A 


Tributary II 


VJBL (U, brinjo 
Sralwartl 
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Kt. Jam HI 
Maker 81 
Clark Dr. 

Fonts! Am** Pr 
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wiiMoom.. 

I Iowan) An* 
ftnikt Av* 
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S-i>h*uU ( (MMtiin** 

II It. 

Howard Arr 
UJ.W.bjrpML. 

A *-t Northern Btvd 


43 

44 

49 

4H 

il 

II 

51 

« 

Cl 

Li 

51 

58 

45 


53 

«7 

98 

hO 

•5 


(Natioukl Flood Iiminmcc Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968). effective January 28. I960 (33 FR 
17804, November 28. 1908 k aa amended; 42 
US.O. 4001-4128: and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2080. February 27. 1969. as 
amended by 39 FR 2787. January 24. 1974. | 

Issued: November 1. 1976. 

J. Robert Hunter, 
Federal Insurance Administrator 

|FR Doc 77-!866 Filed I 24-77:8:45 tm| 


[24 CFR Part 1917] 

(Docket No. FL- 26601 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Township of Bernards, New Jersey 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood DLsastor Protection Act of 1973 
(Pub. U 93-234). 87 Stnt. 980. which 
added section 1363 to the Nntionnl Flood 
Insurance Act of 1908 (Title xm of the 
Housing and Urban Development Act of 
1968 Pub. L 90-448). 42 U S C. 4001-4128. 
and 24 CFR Part 1917 (11917.4(a)). 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
Township of Bernards. New* Jersey 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management in 
identified flood hazard areas. In order 
to participate in the Notional Flood In¬ 
surance Program, the Township of Ber¬ 
nards must adopt sound flood plain man¬ 
agement measures that are consistent 
with the flood elevations determined by 
the Secretary 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Map and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at Town¬ 
ship Hall. 15 West Ook Street. Basking 
Ridge. New* Jersey 07920. 

Any person having knowledge. Infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor Robert Deane. Town¬ 
ship Hail. 15 West Oak Street. Basking 
Ridge. New* Jersey 07920. The period for 
comment will be ninety days following 
the second publication of this notice in a 
newspaper of local circulation in the 
above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Smirre <»t flood* rgt 


Location 


ICiovaUtHi 
la foci above 
mean w* 


Kim 


liridgo at Valley Rd 
llrfdjp* at Lord 
tftkttaf Rd. 
firidpoal MidlMi* 
tub K4.i 

Bridge at lnlertfat* 


717 

X* 

944 
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1LI9 


Source of 
flooding 

Location 

KVreaiion 

In left 
above mean 
M Mvd 

P<mi*> Hrook_ 

Bridge at North 

Maple A vs. 



Bridge at Berts 

Place.* 

200 


Bridge at Berta 

Place. 1 

2M 


IJrtdpi at Cherry 
1*00.1 

519 


Bridge at Applrtmn 
Lane. 1 

SB 

Dead River__ 

Bridge at King 
n.*orrr Ril. 

RI6 


Bridge at Martin*' 
ville R*l.t 

299 


Bridge at ftomnrvlilo 
ltd* 

230 


Bridge at Mine Brook 
ltd.* 

293 


Bridge at A mm Rd.. 

2S7 

Him bun Brook . 

Bridge at Valley Kd •- 



Bridge at Lyons RdJ. 

238 


Bridge at Lake ltd.*.. 


ITarri«o*t Hr or *4 

Bridge at Valley R*t>- 

221 

llnukch 1. 

Urt«lg« at Volley ltd.* 

m 


Bridge at Lwtine Dr,*. 

93Q 

HivfUwn riroofc 

Bridge at Altai lid.* . 

SMI 

Oiwieh 2. 

L>oru at private rood ». 

m 


«Upstream of bridge. 

* Downstream of bridge. 


1 Nat ion a! Flood Insurance Act of 1068 (Tltlo 
XIII of Housing and Urban Development Act 
of 1968), effective January 28, IP09 (83 FR 
17804, November 28. 1068). as amended; 42 
U.8.C. 4001-4128: and Secretary*® delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 Fit 2C80, February 27, 1989. ail 
amended by 39 FR 2787. January 24. 1974. 

tamed: November29,1976. 

Howard B. Clark. 

Acting Federal 
Insurance Administrator. 

|FR Doc.77* 1862 Filed 1 24-77;8:46 am| 


[ 24 CFR Part 1917] 

(Docket No. PI-2662) 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Village of Bay View, Erie County, 
Ohio 

The Federal Insurance Administrator, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 8tat. 980. which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448), 42 U.S.C. 4001-4128, 
and 24 CFR Part 1917 <§ 1917.4(a)) 
hereby gives notice of his proposed deter¬ 
minations of flood elevations for the Vil¬ 
lage of Bay View, Erie County, Ohio. 

Under these Acts the Administrator, to 
whom the Secretary has delegated the 
statutory authority, must develop cri¬ 


teria for flood plain management in iden¬ 
tified flood hazard areas. In order to par¬ 
ticipate in the National Flood Insurance 
Program, the Village must adopt flood 
plain management measures that arc 
consistent with the flood elevations deter¬ 
mined by the Secretary. 

Proposed flood elevations c 100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at the 
Village Hall, 304 East Bayview Drive, 
Bay View Sandusky. 

Any person having knowledge, infor¬ 
mation. or wishing to make a comment 
on these determinations should immedi¬ 
ately notify Mayor William Ehmsberger, 
Village Hall. 304 East Bayview Drive. Bay 
View Sandusky, Ohio 44870. The period 
for comment will be ninety days follow¬ 
ing the second publication of tills notice 
In a newspaper of local circulation In the 
above-named community. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Sourer ot flooding 

Location 

Klevafkxi 
lit feet above 
nvmn tea 
level 

Aamlinfcy Bay... 

&unart Plant... 

ATS 


Went Cayuga Trail 
(taken east to vest). 

573 


W net Cherokee Trail... 

573 


Pkua Drive (taken 
ra* to w«4). 

573 


< National Flood Insurance Act of 1968 (Tltlo 
xm of Housing and Urban Development Act 
of J968), effective January 28. 1989 (33 FR 
17804. November 28, 1968), as amended; 42 
U8.C. 4001-4128; and Secretory’* delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2880, February 27. 1989, M 
amended by 39 FR 2787, January 24. 1974.) 

Issued: November 29. 1976, 

Howard B. Clark. 

Acting Federal 
Insurance Administrator. 

|PR DoC-77 1857 Filed 1-34 *77;8:46 am) 


[ 24 CFR Part 1917 ] 

| Docket No. PI-25641 

APPEALS FROM FLOOD ELEVATION 
DETERMINATION AND JUDICIAL REVIEW 

Proposed Flood Elevation Determinations 
for the Village of Honeoyo Falls, Monroe 
County, New York 

'Hie Federal Insurance Administrator, 
In accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 8tat. 980, which 


added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 Pub. L. 90-448). 42 U 8.C. 4001-4128. 
and 24 CFR Part 1917 (11917.4(a)) 
hereby gives notice of his proposed de¬ 
terminations of flood elevations for the 
Village of Honeoye Falls, Monroe Coun¬ 
ty. New York. 

Under these Acts, the Administrator, 
to whom the Secretary has delegated the 
statutory authority, must develop cri¬ 
teria for flood plain management In iden¬ 
tified flood hazard areas. In order to par¬ 
ticipate in the Nationn! Flood Insurance 
Program, the Village must adopt plain 
management measures that are consist¬ 
ent with the flood elevations determined 
by the Secretary. 

Proposed flood elevations (100-year 
flood) are listed below for selected loca¬ 
tions. Maps and other Information show¬ 
ing the detailed outlines of the flood- 
prone areas and the proposed flood ele¬ 
vations are available for review at the 
Village office, 5 East Street. Honeoye 
Falls. 

Any person having knowledge, infor¬ 
mation. or wishing to moke a comment 
on these determlna* ions should immedi¬ 
ately notify Mavor William Mantegna. 
5 East Street, Honeoye Falls, New York 
14472. The period for comment will be 
ninety days following the second publica¬ 
tion of this notice in a newspaper of local 
circulation In the above-named com¬ 
munity. 

The proposed 100-year Flood Eleva¬ 
tions are: 


Source of flooding 

Location 

Elevation 
in feet above 
mean vu 
level 

lliMMviyg Creek. . 

North W«ot corporate 
limit. 

m 


Lehigh Valley RR.,« 
North Main 6t. (NY8 
•6). 

M 


<17 


Kart St. (NYS tt)._ 

Hi 


Ontario St. 

MR 


(Nat ional Flood Insurance Act of 1988 (Title 
xm of Housing and Urban Development Act 
of 1968), effective January 28, 1069 (33 FR 
17804, November 28. 1988). as amended; 43 
UJB.C. 4001-4128; and Secretary's delegation 
of authority to Federal Insurance Adminis¬ 
trator 34 FR 2680. February 27, 1989, as 
amended by 39 FR 2787, January 24. 1074 ) 

Issued: November 29, 1976. 

Howard B. Clark, 

Acting Federal 
Insurance Administrator 
|FR Doc.77-1860 Filed l-24-77;8:46 om| 
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Title 49—Transportation 

CHAPTER II—FEDERAL RAILROAD AD* 
MINISTRATION. DEPARTMENT OF 
TRANSPORTATION 

(Docket No. 7(5-011 

PART 258— REGULATIONS GOVERNING 
SECTION 505 OF THE RAILROAD RE¬ 
VITALIZATION AND REGULATORY RE¬ 
FORM ACT OF 1976 

Procedures for Computing the Internal Rate 
of Return on Protects 

Section 505(b)(2)(A) of the Railroad 
Revitalization and Regulatory Reform 
Act of 1976. as amended ("Act’'), requires 
that the rate of return be considered In 
evaluating projects under section 505. 
The purpose of thU document is to 
amend the regulations under section 505 
of the Act to provide applicants for Fed¬ 
eral financial assistance under that sec¬ 
tion with uniform guidance regarding: 
(1) The procedures to be followed in 
computing the Internal rale of return 
(“TRR") on a project for wlUch assist¬ 
ance is being requested: and (2) the for* 
mat to be utilized in presenting the step* 
of that computation. 

Part 260 of this chapter is being 
amended concurrently to provide appli¬ 
cants for Federal financial assistance 
under section 511 of the Act with the 
some uniform guidance regarding the 
computation of IRR on a project for 
which assistance under that section la 
being requested. The preamble to those 
amendments Is equally applicable to this 
document, and is incorporated herein by 
reference. 

The Impact of section 505 assistance. 
Including the inflationary impact of the 
regulations, was fully considered prior to 
publication of the Initial regulations on 
October 8.1976. The procedures proposed 
herein will not afreet the overall costs or 
benefits of the program os it was set 
forth in the initial regulations. Accord¬ 
ingly, an evaluation of the expected im¬ 
pact of the regulations pursuant to the 
Department of Transportation Policies 
to Improve Analysis and Review of Regu¬ 
lations (41 FR 16200) Is not required. 

In consideration of the foregoing. 
Part 258 of Chapter n of Title 49 of the 
Code of Federal Regulations is amended 
as follows: 

1. Paragraph <a)(4Xv) of 5 258.7 is 
revised to read: 

§ 258.7 Form anil content of application. 

(a) • • • 

I4> • • • 

(v) A detailed statement setting forth 
the estimated internal rate of return on 
the project, computed in accordance with 
the provisions of subpart C of part 260 of 
this chapter which Ls hereby incorporat¬ 
ed herein by reference. This statement 
shall follow the procedures and utilize 
the format required by Subpart C of 
Part 260 of this chapter. Relevant mate¬ 
rial presented elsewhere in the applica¬ 
tion need not be repeated in this state¬ 
ment, but roust be explicitly referenced. 


Effective date: Those amendments to 
49 CFR Part 258 become effective Janu¬ 
ary 25, 1977. 

Dated: January 19, 1977. 

As ath H. Hall, 
Administrator, Federal 
Railroad Administration. 
|PB Doc.77 2342 Fled 1-24-77 ; 8 : 45 am) 


| Docket No 76-021 

PART 260—REGULATIONS GOVERNING 

SECTION 511 OF THF RAILROAD RE 

VITALIZATION AND REGULATORY RE¬ 
FORM ACT OF 1976 

Procedures for Computing the Internal Rate 
of Return on Projects 

On October 8, 1976, the Federal Rail¬ 
road Administrator f* Administrator’*) 
published in the Fldesal Register final 
regulations under section 505 (41 FR 
44570) and section 511 (41 FR 44577) of 
the Railroad Revitalization and Regula¬ 
tory Reform Act of 1976, later amended 
('•Act”), concerning applications for 
Federal financial assistance. On Decem¬ 
ber 10. 1976. the Administrator pub¬ 
lished in the Federal Register (41 FR 
53996) miscellaneous amendments to the 
section 511 regulations. The purpose of 
this document is to amend the regula¬ 
tions under section 611 to provide appli¬ 
cants with uniform guidance regarding: 
(1) The procedures to be followed in 
computing the internal rate of return 
(*TRR”> on a project for which assist¬ 
ance is being requested; and (2) the 
format to be utilized in presenting the 
steps of that computation. 

For approximately a year and a half, 
the Department of Transportation <’’De¬ 
partment”) has been examining the 
manner in which railroads calculate the 
rate of return on railroad investment 
projects in order to develop standard 
procedures for use by the railroad Indus¬ 
try. During this period project evaluation 
in general and IRR In particular were 
discussed in detail with both senior offi¬ 
cials and technical staff at thirteen rail¬ 
roads. Dozens of project analyses done 
by railroads were examined in great de¬ 
tail. This study, which is continuing, 
revealed that IRR is widely used by rail¬ 
roads to support their investment deci¬ 
sions. but that the procedures followed 
and the assumptions used varied consid¬ 
erably among railroads. 8uch diversity 
would greatly complicate the task 
of the Federal Railroad Administration 
< “FRA’*) in assessing the projects sub¬ 
mitted for financial assistance under sec¬ 
tion 511 of the Act. Furthermore, not all 
the procedures followed by railroads in 
their IRR computations are appropriate 
for the FRA’s purposes. Therefore, these 
regulations have been developed to 
promote uniformity in the procedures to 
be followed and the format to be used by 
applicants seeking financial assistance 
under section 511. 

Use of the IRR . With respect to proj¬ 
ects under section 511, rate of return is 
useful in determining; (1) Whether the 


facilities or equipment to be acquired, 
rehabilitated, improved, constructed, 
developed or established with the pro¬ 
ceeds of the obligation guaranteed will 
be economically and efficiently utilized 
(section 511(g)(4)); and (2) whether 
there is reasonable security and protec¬ 
tion for the United States (section 511 
(g)(5)). 

Revisions to these regulations. Aa 
previously noted, the Department’s study 
on IRR in the railroad Industry is not 
completed. FRA therefore welcomes 
comments from railroads and other in¬ 
terested parties regarding these regula¬ 
tions. Changes to these regulations may 
be made as a result of those comments, 
tiie continuing research of the Depart¬ 
ment, and FRA's experiences in adminis¬ 
tering the programs under sections 505 
and 511. 

ITic impact of section 511 assistance, 
including the inliationary impact of the 
regulations, was fully considered prior to 
publication of the initial regulations on 
October 8. 1976. The procedures pro¬ 
posed herein will not affect the overall 
costs or benefits of the program as it was 
set forth in the initial regulations. Ac¬ 
cordingly, an evaluation of the expected 
impact of the regulations pursuant to the 
Department of Transportation Policies 
to Improve Analysis and Review of Reg¬ 
ulations (41 FR 16200) is not required. 

Since these amendments relate to pub¬ 
lic benefits and contracts, public notice 
and an opportunity to comment are not 
required. These amendments will, there¬ 
fore. become effective upon publication. 

In consideration of the foregoing, Part 
260 of Chapter II of Title 49 of the Code 
of Federal Regulations is amended as 
follows: 

1. Paragraph (a) (7)0) of 1260.7 is 
revised and 8ubpart C Is added as fol¬ 
lows: 

§ 260.7 | A mewled I. 

(tt) • • • 

(7) • • • 

(1) A detailed statement setting forth 
the estimated Internal rate of return on 
the project, computed in accordance with 
the provisions of subpart C of this part. 
This statement shall follow the pro¬ 
cedures and utilize the format required 
by SubpArt C. Relevant material pre¬ 
sented elsewhere in the application need 
not be repeated in this statement, but 
must be explicitly referenced. 

Subpsrt C—Procedure* for Computing thr 
Internal Rote ol Return on Project* 

200.31 Applicability 
260.33 Definition*. 

260.35 Procedure* to be followed and format 
to be utilized. 

Appendix A—Selected cash flow Impacts. 
Appendix B—Form* to be used tn oomputin* 
TRR 

Form I—Analysis of capitalized Investment. 
Form II—Analysis of sale or retirement ol 
asset*. 

Form III—Analysis of expense* and contribu¬ 
tion to profit. 

Form IV—Consolidation of cash flows. 

Form V—Computation of IRR. 
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§ 260.31 Applicability. 

This subpart prescribes the procedures 
to be followed and the format to be uti¬ 
lized in computing? the IRR under para¬ 
graph <a> (7) (i> of f 260 7 of snbpart A 
of this part. 

§ 260.33 Definition*. 

As used in this subpart— 

<a> Investment means any substantial 
non-recurring expenditure even if ex¬ 
pensed for accounting purposes. 

(bl IRR means the estimated internal 
rate of return on a project for which on 
application for financial assistance Is 
filed pursuant to this part. 

<c> IRS means the Internal Revenue 
Sendee. 

<d» Project lias the meaning set forth 
in subpart A of this part and for purposes 
of this subpart shall include as separate 
projects each part or subpart into which 
the total project for which the applicant 
seeks funding may reasonably be divided 
and for which the coat is considered in¬ 
dependent of the remainder of the total 
project cost. The cost of a part or sub¬ 
part U independent of the remainder of 
the total project cost if the cash flow 
impact upon the applicant resulting from 
the part or subpart would be approxi¬ 
mately the same regardless of whether 
or not the remainder of the total project 
were undertaken. The cost of each part 
or subpart shall comprise all expendi¬ 
tures < including those for which no Fed¬ 
eral assistance is requested) necessary to 
carry out the objectives of that part or 
subpart. 

§ 260.33 Procedure* to tf followed anil 
fortitill to hr tflillxrd. 

(a) A narrative discussion of the IRR 
computation for the project consisting of 
die following five parts shall be prepared 
and provided: 

*1) A detailed description of the proj¬ 
ect. This description must present the 
following: the objectives of the project: 
what assets will be improved, rehabili¬ 
tated. acquired or constructed: where 
they will be located; and how they will 
be used. It must also describe any other 
work to be done as a part of the project, 
and any operating changes, including re¬ 
tirement of assets, which will accompany 
the investment. 

<2> A detailed description of the base 
rase The base case is the most favorable 
alternative action the applicant could 
take with little or no investment. The 
description must be comparable in scope 
to the description of the project. In some 
rases, the most favorable alternative ac¬ 
tion may be to do nothing, i.e . making no 
change in the current situation. In other 
cases, the applicant muy have oilier al¬ 
ternative actions such as rerouting traf¬ 
fic. changing operating practices < per¬ 
haps with an increase In operating coats >. 
or relying more heavily on facilities or 
equipment belonging to others. If the 
applicant has considered more than one 
alternative action mot requiring major 
investment) to the project, the applicant 
must describe each of the actions con¬ 
sidered and give the rationale for the 
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selection of the base case from among 
those other actions. 

(3) A discussion of key assumptions. 
All general assumptions and those re¬ 
lating only to a particular cash flow Im¬ 
pact wliicJi substantially affect the IRR 
should be explained. Assumptions re¬ 
garding traffic volumes deserve particu¬ 
lar attention. The applicant must specify 
how much traffic is expected if the proj¬ 
ect and base case are undertaken, and 
where the diiTerence. if any. between the 
project and base case is expected lo come 
from (e.g.. diverted from truck, diverted 
from other railroads, generated by the 
project, etc.). Other key assumptions 
may relate to actions by third parties, 
such as regulatory agencies and otlier 
railroads. 

(4> A discussion of each of the proj¬ 
ect's and base case's cash now impacts. 
The applicant must identify all the ben¬ 
efits and costs of the project and base 
case which W’ill affect its cash flow’. For 
each cost and benefit used in the IRR 
computations, the applicant must ex¬ 
plain why the particular cash flow will 
result from the project or base case, and 
how the size of the cash flow and the 
corresponding measure In physical units 
w’ere estimated. In addition, the appli¬ 
cant should Identify and discuss impor¬ 
tant costa and benefits which it has not 
been able to quantify. Since the project 
will be audited to provide a continuing 
assessment of the IRR computation, ap¬ 
plicant must indicate how' un audit trail 
could best be facilitated Appendix A of 
this subpart lists the most common cash 
flow impacts of railroad Investment 
projects and base case alternatives, indi¬ 
cates the kinds of actions likely to In¬ 
volve each type of cash flow, suggests 
how each might be measured <both In 
physical and monetary units), and dis¬ 
cusses special problems associated with 
each. Appendix A is not exhaustive: 
other cash flow items should be included 
in the analysis as appropriate. 

<5j A discussion of the principal areas 
of uncertainty. This discussion must in¬ 
dicate why particular values might be 
different from those used in the compu¬ 
tation. and the range Into which each 
uncertain value could be expected to fall 
It must also Indicate the applicant's sub¬ 
jective level of confidence that the com¬ 
puted IRR is a reasonably close predic¬ 
tion of the project's and base case's fi¬ 
nancial performance. 8uch a level of 
confidence may. for example. Indicate 
that a prospective labor saving, although 
quantifiable, has little likelihood of reali¬ 
zation. In some circumstances, the ap¬ 
plicant must point out where the IRR 
fails to incorporate certain important 
features of the project or the base case, 
or both Applicant may enhance Its dis¬ 
cussion by presenting examples of Its 
own prior experiences with IRR. stating, 
perhaps, that an audit of past computa¬ 
tions has shown marked deviation? from 
actual results regardless of the detail of 
those computations. 

<b> For the project <as it relates to its 
base case alternative), a thorough pres¬ 
entation of all the computations under¬ 
lying the IRR using the Forms I-V of 
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Appendix B to this subpart shall be pre¬ 
pared and provided. The computation of 
the IRR must follow the four steps de¬ 
scribed below. (This procedure cannot be 
used if the project consists of replacing 
an asset* usually equipment, which would 
oilier wise remain in service <at high 
coat) for only a few more years. In that 
situation, the lifetime of the project < the 
new asset) is substantially longer than 
the lifetime of the base case (the old 
asset). so that it is not possible to get 
a differential cash flow in every year of 
the project's life. A possible approach for 
handling such cases is to determine the 
discount rate which gives the same aver¬ 
age annual cost per unit of output for 
both the project and the base case. Be¬ 
cause it is expected that very few of the 
applications will involve such replace¬ 
ments. the procedure for handling them 
will not be detailed here but will te pro¬ 
vided upon request.) 

(1) Step J: Determination of before- 
tax cash flows. The applicant must de¬ 
termine. for each year of the project’s ex¬ 
pected useful life, up to a maximum of 
15 years (unless tile cash flow' impacts 
of later years would substantially affect 
the IRR>. both the project's and base 
case's before-tax cash flow impacts (re¬ 
ceipts and disbursements). The cash flow' 
estimates must not include the effects of 
inflation, but rather must be done in con¬ 
stant dollars. The effects of financing 
must also be excluded: that is the cash 
flow's must be estimated as if the financ¬ 
ing were consummated at no cost 

The various cash flow' impacts for this 
step 1 must be shown on Forms I through 
V of Appendix B as explained below. On 
Forms I through V cash flow impacts oc¬ 
curring in the first year of the project 
and base case are assigned to and re¬ 
corded in the time period year 1. Cash 
flows in subsequent years arc ail assigned 
to and recorded in the year in which they 
occur regardless of whether they occur 
at the beginning or end of the year. Por 
purposes of assigning and recording cash 
flow impacts of the project and base 
case, it will be assumed that the project's 
starting date and thus the commence¬ 
ment of year 1 begins as of the first of 
the January follow ing the year in which 
an application for financial assistance is 
filed 

(l) Capitalized investments which 
would occur as a part of the project or 
the base case must be entered In Column 
1 of Form I. The capitalized investment 
includes capitalized engineering work, in¬ 
stallation expenditures and other start¬ 
up costs allowable in reporting to the 
IRS. The total investment for the project 
or base case must be divided into portions 
which are homogeneous with respect to 
depreciation method i if depreciable *. de¬ 
preciation period (if depreciable), year 
in which the assets enter service, and 
whether the assets qualify for invest¬ 
ment tax credit. (If applicant has a con¬ 
siderable tax credit carryforward. the tax 
credit must be shown only in the year or 
years it will result in a reduction of tax 
payments.) A separate form should be 
completed for each such portion. 

(ii» Sales of released assets < as a use¬ 
ful assets or as scrap). which wnuld occur 
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as a part of the project or the base cose, 
must be entered In Column 1 of Form II. 
As wan the case for capitalized invest¬ 
ments, there must be a separate Form 
II for each portion of the assets sold, 
such that each portion Is homogeneous 
with respect to tax treatment and year 
of sale. Form n must also be completed 
for retirements of assets, even though 
the sale price is zero, if the retirement 
will affect the applicant's Income taxes 
and thereby the applicant’s cash flow. 
The sale or retirement of an asset at the 
end of the project’s life, if the cash flow 
impact is substantial enough to merit in¬ 
clusion in the computation, must also 
appear on one or more Forms II. (If a 
project would continue an asset already 
owned in its prior use but the bsise case 
would put the asset to an alternative use, 
and If the cash flow from that alterna¬ 
tive use is difficult to determine, the ap¬ 
plicant may do the analysis as if the as¬ 
set were to be sold in the base case at its 
fair market value when put to the al¬ 
ternative use. Similarly, if the base case 
would continue an asset in its present use 
but the project would result in the asset 
being employed in ail alternative use. the 
anticipated cash flow of which would be 
difficult to determine, the asset in the 
project may be treated as a sale at fair 
market value in the IRR computations. 
In either event, the market value of the 
asset otherwise put to an alternative use 
would be entered in Column 1 of a Form 
n and the asset in its current use (In 
either the project or base case, as the 
case may be) would be recorded, as to 
continuing depreciation and Income tax 
credit, if any. on Form I and. as to ex¬ 
penses and contribution to profit, on 
Form m. However, whenever possible, 
the anticipated cash flow of the alterna¬ 
tive use. whether in the project or base 
case, should be entered on Form in 
rather than treated as a theoretical sale 
at fair market value. > 

(ill) Expense items or contributions to 
profit which arise by reason of the proj¬ 
ect or the base case must be documented 
on Form m for the respective case, with 
a separate form being used for each item. 

Columns 1 and 2 of Form III must be 
completed unless the difference of col¬ 
umn 3 can be ascertained only through 
a direct computation (as. e.g„ car-day 
savings by reason of track rehabilitation 
time sensitivity). When practical, ex¬ 
penses and traffic are to be expressed 
first in physical units (Columns 1, 2 and 
3) and then converted to dollars (Col¬ 
umn 4). In instances where this is not 
practical, the applicant may estimate 
expenses and contribution directly in 
dollars using only Columns 1, 2, and 4. 
In Columns 1 and 2, expense items 
should always be enclosed In parentheses 
btv a use they represent cash outflows. 
Thus, positive numbers in Columns 3 
and 4 will indicate that the project pro¬ 
duces a larger cash inflow (or smaller 
cosh outflow) than the base case. 

(2) Step 2: Determination of after¬ 
tax cash flows relating to capital assets. 
The applicant must compute the annual 
after-tax cash flows corresponding to 
each of the before-tax flows recorded 
on each Form I and Form II In the 


previous step. If the applicant expects 
to pay taxes in some years but not 
others, the applicant will undoubtedly 
carry forward (or back) the tax losses 
and credits from years in which no tax 
was paid, so as to take full advantage 
of them. In that case, the applicant 
must estimate when such tax benefits 
will actually be received, and include 
them in the cash flow stream at the 
appropriate time. State and local taxes 
should be Included unless applicant Is 
unable to estimate a project’s or base 
case's Impact on those taxes. The ap¬ 
propriate tax rate for such computations 
is the applicant’s marginal tax rate. This 
is the rate which would apply to one 
additional dollar of Income earned by 
the applicant. Normally, the marginal 
rate will be 48% for Federal taxes ex¬ 
cept in years in which the applicant docs 
not expect to pay taxes. The average 
or effective tax rate (found by divid¬ 
ing a Arm’s actual tax payments by its 
net Income before taxes) is not appro¬ 
priate for this purpose. If the tax rate 
assumed is different from 48%. or if the 
computations assume the applicant will 
not pay taxes In certain years, then 
those assumptions must be explained in 
the discussion of key assumptions. The 
tax-related computations must be shown 
on the same forms os were used to re¬ 
cord the pre-tax cash flows. Additional 
working papers should be submitted aa 
necessary to clarify the computations. 
The computations to be done on the two 
forms are as follows: 

(1) On each Form t, the applicant 
must Indicate in Column 2 the depre¬ 
ciation schedule which it expects to use 
in reporting to the IRS. In Column 3. 
the applicant must indicate how much 
its tax bill will be reduced as a result 
of the depreciation shown in Column 2. 
(IX the applicant expects to pay taxes 
every year, Column 3 Is simply 48% of 
Column 2.) In Column 4. the applicant 
must indicate the tax reduction, if any. 
it expects from investment tax credit. 
(The effect of the tax credit must be 
computed using the flow through meth¬ 
od.) Column 5 is the net after-tax cash 
inflow associated with the investment. 

(U> On each Form II, the applicant 
must indicate In Column 2 the increase 
(or decrease) in its Federal income tax 
payments resulting from the difference 
between the sale price and the book 
value of assets to be sold by reason of 
the project or base case. If an asset is 
released without a sale or a correspond¬ 
ing write down of book value. Form II 
U not used, but Form I is used to reflect 
continuing depreciation as before the 
release. In Column 3. the applicant must 
record any recapture of investment tax 
credit by the IRS. (Such recapture can 
only occur when an asset is disposed of 
before it has been in service for seven 
years.) Finally. Column 4 records the net 
cash flow in or out. 

(3) Step 3; Determination of aggre¬ 
gate after-tax cash flow . The applicant 
must determine the project's aggregate 
after-tax cash flow using Form IV. Tills 
shall be done as follows: 


«i) For each year, the corresponding 
after-tax cash flow (Column 5) on the 
various Forms I on which the "project" 
box was checked are summed, and the 
total entered into Column 1 of Form IV. 
Then the net after-tax cash flows on the 
base case Forms I are summed and en¬ 
tered into Column 2 of Form IV. 

(U) Similarly, the project and base 
case Forms II (Column 4) Are consoli¬ 
dated and entered Into columns 3 and 4. 
respectively, of Form IV. 

(ill) The Forms III (Column 4) are 
consolidated into Column 5 of Form IV. 
The corresponding after-tax cash flow is 
recorded In Column 6. If the applicant 
expects to pay taxes every year. Column 
6 is simply 52% of Column 5. If applicant 
expects to pay no taxes, the two columns 
ore identical. If applicant expects to pay 
taxes in some years but not others, the 
applicant must incorporate the effects of 
carrying losses forward (or back) into 
the estimated after-tax cash flow. 

(iv> The aggregate net cash flow for 
the project relative to the base case is 
then found and entered in Column 7 of 
Form IV. 

(4) Step 4: Computation of the IRR. 
The applicant must determine the dis¬ 
count rate for which the present value of 
the differential cash flow stream is zero 
That Is. the anplicant must And the 
value of r which makes the expression 


equal to zero. In the above expression, r 
is the discount rate applied to future 
cash flows; i is an Index denoting a par¬ 
ticular year of a project’s life; n Is the 
number of years in the project's life; 
and c 4 is the differentia] cash flow in 
year (. Computer programs for calculat¬ 
ing the rate of return are widely avail¬ 
able. If a program is utilized, copies of 
the printout showing input and output 
data, and a brief explanation of the pro¬ 
gram function must be included in the 
application. If the applicant chooses not 
to use such a computer program to And 
the IRR, the applicant may use Form V. 
If the IRR lies off the graph, it is suffi¬ 
cient to report that the IRR is negative 
or above 50%. IX the nature of the cash 
flow stream is such that a unique IRR 
cannot be found, the work done to de¬ 
velop the cash flow stream must be sub¬ 
mitted with a note that no IRR could be 
computed. 

(C) Copies of all flnancial analyse* 
which the applicant did on rejected alter¬ 
natives to the project, including changes 
in scale or scope. The applicant need 
not do any such analyses beyond those 
already done, nor need the format, as¬ 
sumptions. or procedures uted in those 
analyses be changed to conform to the 
requirements of these regulations. 

(d) A reconciliation between the cash 
flows used in the IRR computations and 
all forecasted data presented In the ap¬ 
plication. both before (for the base case) 
and after (for the project) giving effect 
to Federal assistance. This reconciliation 
must Indicate what inflation factor or 
factors were used in developing the fore- 
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ranted financial statements as compared 
to the constant dollar figures used in the 
IRR computations. The reconciliation 
must also show how each of the indi¬ 
vidual parts and subparts of the project 
relates to the applicants forecasted fi¬ 
nancial statements. 

AmNoo A Scurm Cash Plow Impacts 

Kmn road investment* usually affect the lu- 
vpMor’s cash flow by ciuapnK some of the 
following things 
I’SC of asset*. 

Contribution from traffic 
Labor requirsuaoU. 

1-ocomoilvc requirements 
Requirement* for earn. trailer*. and con¬ 
tainers. 

Maintenance material consumption. 

Energy consumption 
Accident rate* and severity 
Expenditure needed to meet legal require¬ 
ment*. 

Salvage value 

Inatallatlon and start up expenses 

While this list la not exhaustive It does 
Identify the moat common cash flow impact*. 

Some of the Items listed, such as start up 
expense*, are almost always costa of projects 
or base cases, rather than benefits Others, 
such as salvage value, are usually benefits. 
Most of the Items, however, may be either 
project or base case benefit* or coats, depend¬ 
ing on the particular situation. 

This appendix briefly disewuse* each of the 
eleven factors listed above. The discussion* 
Include four parts: a lUi of the kinds of 
actions which often involve the particular 
cash flow impact In question; the physical 
units in which the impact la generally meas¬ 
ured; suggestions for converting the physical 
units to their monetary equivalent; and 
notes on special characteristics or problem* 
associated with the particular cash flow Im¬ 
pact, 

trsc or asstt* 

Characteristic AcMon* Assets are often re¬ 
leased for sale or alternative uses when they 
are replaced or made unnecessary by new 
assets. Examples are pole line materials re¬ 
leased when microwave Is installed: shop 
equipment released when similar new equip¬ 
ment Is acquired; rail replaced by rail in 
better condition; and land and track materi¬ 
als released when yards, shops, and termi¬ 
nals are made unnecessary by new facilities 
elsewhere Some other types of actions, such 
as line changes and the Installation of cen¬ 
tralized traffic control, often permits some 
tract segments to be abandoned, thereby 
releasing track material for tale or other 
usee. 

On the other hand, some actions involve 
the use of assets already owned, thereby 
prohibiting their sale or use of asset* already 
for other purposes. Example-* are car modi- 
fic&tlom and project* Involving land and 
buildings already owned 
Physical UmtJr Feet (or miles} of rail, 
number of ties, acres of land, etc 

Monetary Value: The value of an asset re¬ 
leased by an action depend* on what will be 
done with It The value of an asset occupied 
by an action, on the other hand, depend* on 
what would have been done with It In the 
absence of the action. Regardless of whether 
It Is the action or it* alternative which 
makes the material available, one must first 
• artfully specify what is aosumed to happen 
to the a**et both with and without the 
action, and Identify the factors which change 
the cash flow stream. Depending on the par¬ 
ticular circumstance*, any of the following 
might be Involved: payment received from 
veiling the asset; a multi-year stream of 
income produced by the asset in some use: 
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tax paid on the sale of the asset, expenditure 
for dismantling aud/or moving the asset, re¬ 
capture by the IRS of Investment lax credit 
taken when the asset was purchased (If It 
had been in use for less than seven years). 
It I* the u«e of the released asset which 
value* It. Thus, released asset such a* rail 
which, by cascading, results in the subse¬ 
quent release of less valuable rail, must be 
valued in Us use and not as the value of 
•mbsequoutty released asset*. 

In caeca In which the asset Is transferred 
to another use which produces income over 
several years, the effect of releasing the atari 
extends over several yearn, and must be ex¬ 
pressed as a series of annual cash flow*, rather 
than n lump sum. 

Special Features: A common error in 
project evaluations is to value a used asset 
at Ita book value the., purchase price teas 
accumulated depreciation r I he book value 
may be far from the valuo of the asset on the 
open market, especially in the case of rail 
released by track abandonments and land re¬ 
leased by the abandonment of facilities in 
urban areas. The only way the book value of 
retired assets enter* into the cash flow stream 
is in determining the tax paid on the sale of 
the asset (or tbe tax saving if the asset is 
discarded or sold for less than its book 
value). 

In calculating the tax paid on the sale 
of a released asset, the ordinary tax rate 
t48 # ) should be used, except when the 
capital gains rate applies 

It Is sometimes difficult or impossible to 
estimate the contribution to profit which a 
particular a**et. such as second hand rail, 
will produce In an alternative use. In such 
cases. It is better to do the financial analysts 
on the assumption that the asset In question 
would be sold at Its fair market value (even 
though it would tn fact be put to oji alter¬ 
native use), rather than leaving the asset 
out of the computation* entirely. 

con rate Ur ion mow TiAmc 

Characteristic Action* Actions which 
affect the availability and attractiveness of 
the railroad to shippers. The action may in¬ 
volve giving the shipper better access to the 
railroad < track extensions and terminal im¬ 
provements) or better servloe Line consolida¬ 
tions. on the other hand, may Involve aban¬ 
donment* which deprive some shippers of 
servloe. or may result In such degradation* 
tn service quality that some shipper* switch 
to other carrier*. Faster service can result 
from more power or improvement* in track, 
yards, terminal*, signals, and communication. 
Another component of service quality, re¬ 
duced lorn and damage to lading, can be 
occasionally improved by eliminating acci¬ 
dents (wayside warning device*), using 
tpeclallzed car*, and making improvement* 
to yard and terminal facilities Service qual¬ 
ity can also be enhanced by purchases of 
additional freight cars and trailer*, so a* to 
reduce the likelihood of car shortage* An¬ 
other aspect of servloe quality I* reliability, 
which may be affected by improvements in 
yard*, terminal*, and communication*, as 
well a* the elimination of accidents. Still 
another component of service quality Is the 
cost to the shipper of packing and loading, 
which may be affected by investment* in 
specialized car* and terminal facilities 

Physical Units: Car-loads. 

Monetary Value. The contribution to profit 
Is found by subtracting the variable cost of 
moving the traffic from tbe associated reve¬ 
nue Tho variable cost Is best estimated by a 
careful study of the operation* and costs of 
the particular movements involved. 

Such a study Is not practical for certain 
traffic. In these cose* the beat alternative 
may be to estimate the variable cost using 
system averages, as Is done In the Interstate 
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Commerce Commission's Rail Form A. Car¬ 
load Cost Scale*, and Rail Rcvmue Contribu¬ 
tion studies. Where appropriate, such system 
average cost* should be adjusted to exclude 
coat* not Involved In the particular move¬ 
ment, and to reflect the current, not the 
historical, costs of assets to be purchased in 
the future. 

SjMvfai Features The contribution from 
new traffic resulting from an Improvement is 
extremely Important, but It Is also one of the 
most difficult or all project benefits to esti¬ 
mate. One major problem Is estimating the 
volume of traffic likely to result from a par¬ 
ticular Improvment, especially if the im¬ 
provement affect* service quality. A second 
serious problem W estimating the variable 
cost of particular movements (These esti¬ 
mate* may be facilitated by a six-part FRA 
cost study currently In progress.) 

UMS k roc tarsi o rs 

Characteristic Actions Labor require¬ 
ments are often reduced by automation, fa¬ 
cility consolidation, faster train running 
time*, reductions in switch engine require¬ 
ment*. and better comm unicat ions for op¬ 
eration*. and reduction* In maintenance 
need*. On the other hand, action* Involving 
new or expanded yards, terminal*, or shop 
facilities may Increase manpower require¬ 
ments 

Physical Unit? Man-hour* number of 
employees. 

Monetary Value: The value of labor de¬ 
pends on the particular situation If the ac¬ 
tion result* in a chauge In the number of 
employees or in overtime, hours, tbe wage* 
and fringe benefits associated with that 
change direct 1> affects the railroad* caah 
flow. If an action change* or eliminates woric 
for employee* without changing job* or 
overtime, the change will affect the rail¬ 
road’s cash flow if either: 

The man-hours released or occupied by 
tbe chauge can be used on other profitable 
task* which would otherwise not be done, or 
which would be accomplished by paying 
overtime or hiring more people; or 

The action cau be combined with one or 
more other actions, each of which save* or 
require* a fraction of an employee, so that 
the set of action* result* in a change in the 
wise of the work force 

In either case, the value of the man-hour* 
released or consumed Is the east of the as¬ 
sociated wages and fringe benefits. On the 
other hand. If the result of the action is 
simply to give existing employees more (or 
lean) free time on the Job. no cash impacts 
should be at tribal ted to the change in the 
amount of work 

Special Features There are several differ¬ 
ent kind* of labor which a project might af¬ 
fect: road crews, yard crews, maintenance - 
of-way. shop. Inspection, clerical, and other 

Determining the wages and fringe beneflt* 
associated with it particular man-hour la 
often not straightforward because of rules 
governing employee compensation. The pay¬ 
ment of some train crews on a mileage 
rather than a time baa!* t* an example 

Wage and fringe benefit* savings resulting 
from the elimination of Jobs may be at least 
partially offset by coat* Incurred os a result 
of labor protection agreement* Depending 
on the situation, these cost* may be lump¬ 
sum or recurring. Determination of employee 
protection cost* |m complicated by the fact 
that the individual who holds a position 
which Is to be eliminated may not be the 
person who Is actually laid off a* a result of 
the elimination. Rather, the person whose 
job Is eliminated may displace a person with 
less seniority holding a similar job. That 
person may. in turn, displace another em¬ 
ployee and so on 
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LOCO MOTT V* IlICqVtJtrUKNT!! 

Characteristic Actions: Actions reducing 
train running time (track upgrading, line 
changes, signal system Improvements, etc.), 
or which permit moving the same traffle with 
(ewer trains (yard consolidations) or with 
fewer terminal delays (yard and terminal 
improvements) can all reduce the number 
of road engines needed. The number of 
switch engines needed can be reduced by 
some types of yard and terminal Improve¬ 
ments. such as yard consolidation*, track 
changm. and the Installation of weigh-in- 
motion scale*. Action* which lead to in¬ 
creased truffle, such as track extensions, may 
Increase the need for both types of 
locomotives. 

Physical Units: locomotive-years (Or loco- 
mo Uve-houre or locomotive-days). Note that 
one does not have to nave 305 locomotive- 
days to save a locomotive-year, since loco¬ 
motives are not available for service 365 
day* per year because of maintenance work. 
If a railroad** locomotives were available for 
service 78% of the time. It would only have 
to save 286 locomotive-days to save a loco¬ 
motive-year. 

Monetary Value One way to estimate the 
value of a locomotive-year I* the following 
four-step process: 

1. Estimate the after-tax cash flow stream 
resulting from owning a locomotive. The 
components of this stream would be: the 
investment expenditure: Investment tax 
credit; tax savings from depreciation; nor¬ 
mal maintenance; overhaul*; and salvage 
value. The cash flow stream must be In con¬ 
stant dollar* of the same base year as would 
be used in the rest of the IRR computation. 

3. Calculating the net present value of the 
ca*h flow stream, using the yield on 180-day 
United States treasury bill* as the discount 
rate. 

3. Find a stream of equal annual outlay* 
which produce* the same net present value 
a* wo* found in 8tep 2. The annual outlay 
may be found by multiplying the net present 
value by 

where r la the yield in Sept 3. and n Is the 
number of equal annual outlay*. 

4. Find the pre-tax equivalent of the 
after-tax annual payment found In Step 3. 
by dividing the after-tax figure by one 
minus the railroad** marginal tax rate. This 
la the pre-tax value of a locomotive year, 
expressed In dollars of the bane year chosen 
In Step 1. 

Increased locomotive productivity Is some¬ 
what analogous to Increased labor produc¬ 
tivity (see Labor Requirements) In that It 
may not always lead to significant cash sav¬ 
ings This Is especially true with switch 
engines, since a decrease in car movements 
may not reduoe the number of engines re¬ 
quired if the number of location* which the 
switch fleet must serve doe* not also change. 
On the other hand, reducing the number of 
locations covered (by consolidating yards, for 
example) may decrease switch engine re¬ 
quirement*. As In the case of increased labor 
productivity. Increased locomotive produc¬ 
tivity afreets a railroad'* cash flow* only If a 
locomotive can be sold (or a purchase 
avoided) or if the locomotive 1* able to do 
other profitable work which would not be 
done otherwise. 

Special Features: The locomotive value* 
computed using the procedure above include 
maintenance and overhaul expense, but not 
fuel or other labor expense. Therefore any 
ooncomltant change !u fuel or labor (except 
maintenance) should be estimated sepa¬ 
rately. Care ahould be taken to exclude 
changes In locomotive maintenance costs 
from any other estimate* of changes in 
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maintenance costs resulting from the Invest¬ 
ment project. 

eyquiremknis »or cars, trailers. and 

CONTAINERS 

Characteristic Actions: Actions which 
change train running times, (such as track 
upgrading, purchase of additional power, line 
changes and signal improvement*): actions 
which change the time care spend in yard*, 
or permit bypassing yards altogether (yard 
Improvement* and improved communica¬ 
tion systems); action* which change the 
time cam are out of service for maintenance 
(stoop facilities, car modification*, track up¬ 
grading); and action* which affect the turn¬ 
around time for oars in terminal*. 

Physical Units: Car-day*. 

Monetary Value: The procedure for finding 
the value of a locomotive-year or day 1* 
equally applicable to cars. (See Locomotive 
Requirements). 

Another acceptable approach I* to use per 
diem coat* (Including Incentive per diem) 
since those charges approximate the cost of 
ownership Although Incentive per diem Is 
In addition to car ownership costs. Its In¬ 
clusion In the oar-day value I* justified be¬ 
cause It reflects, to some degree, the fact 
that a railroad sometimes lores business 
during short peaks tn demand, because it Is 
not immediately able to buy or hire the can 
necessary to take advantage of a particular 
bmlneM opportunity. 

Ovor the long run. however, a railroad 
need not continually lose traffic, so long a* 
It Is willing to incur the cost of owning a 
hu mo lent number of can. Therefore. It Is not 
appropriate to use the in vesting railroad's 
average contribution per car-day to value 
improved car utilization in IRR calculations. 
Given that per diem is a satisfactory ap¬ 
proximation to the cost of car ownership, 
there Is no need to distinguish between for¬ 
eign car-day* saved and investor car-days 
saved by an action. 

Special Features: The valuation of Im¬ 
proved car utilisation I* complicated by the 
fact that some projects, such aa Improve¬ 
ments In classification yards, may affect the 
entire cor fleet, while other projects may af¬ 
fect only certain kind* of car* For example. 
It may be that all the can affected by a 
particular terminal Improvement are refrig¬ 
erator car*. The car-day value to be used Is 
therefore not necessarily the same In all 
project*. Rather, It depend* on the type of 
cars involved 

MAINTENANCE MATERIAL CON HU MTTION 

Characteristic Actions: Since nearly all 
asset* require maintenance, almost any ac¬ 
tion Involving the acquisition of new assets 
will lead to expenditures for maintenance 
materials. On the other hand, actions which 
Involve taking asset* out of service, such as 
replacements, eliminate the need to main¬ 
tain the retired asseta. Improving track con¬ 
ditions may decrease equipment mainte¬ 
nance. while decreasing traffic volumes may 
decrease track maintenance needs. 

Primary Units: List of material* involved 
(and quantities). 

Monetary Value: The value of mainte¬ 
nance materials Is the price of those mate¬ 
rials (plus freight in and labor added. If 
any). Where a direct relationship exist* be¬ 
tween maintenance labor and material*, it 
may be more convenient to first estimate 
man-hour* and then compute material costs 
In proportion to the man hour*. 

Special Features: The material costs (or 
saving*) associated with change* in main¬ 
tenance may Include work equipment, as 
well a* the materials consumed during 
maintenance. 

Usually the best basis for predicting 
maintenance costs is the maintenance his¬ 


tory of similar OHsets in similar *ervlc«* 
Manufacturer* can also sometimes provide 
projection* of maintenance expense. To the 
extent practical, core should be taken to 
specifically reflect cyclical maintenance 
(overhauls) by assigning the maintenance 
coats (or Ravings) to the years In which 
they will actually occur, rather than nor¬ 
malizing, or smoothing out, the cash flow 
stream. 

Assets which permit maintenance saving 
often Involve maintenance coat* which par¬ 
tially offset those saving*. 

rancr consumption 

Characteristic Actions: Actions changing 
locomotive activity or locomotive efficiency 
Line change* and locomotive replacement* 
may reduce fuel consumption by road en¬ 
gine*. Improvement* In yards and terminals, 
a* well as locomotive replacement*, may re¬ 
duce the fuel consumed by switch engine* 
Improvement* In building* and structure* 
can cut heating cost*. 

Physical Units: Gallons, kilowatt-hour* 
etc. 

Mone try Value: Found by multiplying the 
fuel or electricity by the current price per 
unit. 

Special Features. Road engine energy con¬ 
sumption generally varies with gro*** ton- 
mlle* and speed. Yard engines are frequently 
Idling, consuming energy, even when not in 
use Thus, energy consumption may vary with 
the number of *wlteh engine crew shift* 
rather than the amount of work done. Oar* 
should be taken not to count change* In loco 
motive energy consumption twice, once a* a 
change In locomotive requirement* and once 
a* a hang* in energy consumption. 

ACCIDENT RATES AND SEVER IT 1 

Characteristic Actions: Accidents may hr 
reduced by wayside warning detectors (hot 
box detectors, grade crossing protection, drag¬ 
ging equipment detectors, etc.), lading pro¬ 
tection devices, some specially equipped oars, 
somo yard and terminal Improvements, and 
track upgrading. 

Physical Units: Accidents (of *everal dif¬ 
ferent type*) per year. 

Monetary Value: Only the monetary «*t 
likely to be borne by the roil rood would be 
relevant to the IRR computation. This would 
includo damage to equipment, roadway and 
lading, and the cost of wreckage removal a* 
well a* Injury to peoole. The expected cost of 
an accident varies drastically, depending on 
the particular situation. 

Special Features. Accident* delay trait>«• 
and yard and terminal operations. Thus, ac¬ 
tions which reduce accidents may also Im¬ 
prove car and locomotive productivity. Care 
should be exercised that such benefits are 
counted only once. 

EXI-RNDiruxr* NEEDED TO MWTT l.rV.AL 
(UEQUtat MONTH 

Characteristic Actions: Actions permitunp* 
abandonment of old foclliUes or equipment 
may reduce the need for such expenditure* 
New foci! 1 tie* may make some such expendi¬ 
tures necessary. 

Physical Units: List of actions, such as 
grade crossing protection, water treatment 
facilities, or the Installation of retention lot- 
lets, which would be required to bring the 
faculties or equipment in question up to legal 
standard*. 

Monetary Value: The total coat of the im¬ 
provements including engineering (except en- 
gineerlng work already done), capital ex¬ 
penditure. maintenance, and operation. These 
expenditure* should be offset by the appro¬ 
priate tax reductions (resulting from de¬ 
preciation and Investment tax credit) which 
would result from those Improvements. 
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SALVAGE VALUE 

Characteristic Actions: Acquisition of new 
uweii or diitnoeal or existing ■nnertr 

Physical Units: List of the particular awet** 
involved («och an tamping machine. 500* of 
H2r rail, etc.) 

Monetary Value The cash flow resulting 
from disponing of the assets or using them 
elsewhere. (See Use of Amts). 

Special Features The salvage value of most 
assets declines as the asset ages. The value of 
land often remains roughly constant, as does 
the value of materials in well maintained 
track. The salvage value of asset* which can¬ 
not be used for other purpose*, Mich as a 
culvert, is aero 

When salvage value* are small relative lo 
other benefits and costa, and when they are 
heavily discounted (because they occur far 


in the futuret, their impact on the IRR la 
likely to be negligible In such cases, the 
salvage value can be safely ignored 

installation and stAWT-up expenses 

Characteristic Actions Most fixed facilities 

Physical Unit% Man-hours, 1U1 of material* 
required. 

Monetary Value * As noted in the discussion 
of labor requirements the value of the labor 
depend* on the particular situation The 
value or the materials would normally be 
their market price 

Special Features. Often all or part of the 
expenditures needed to get a new asset In 
place and operating is c&pitalircd In such a 
case, the capitalized portion of the expendi¬ 
ture should be included a» part of the In¬ 
vestment cost, but not counted again as a 
start-up expense 
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Asaph H, Hall. 
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PROPOSED RULES 


DEPARTMENT OF 
TRANSPORTATION 
Federal Railroad Administration 
[ 49 CFR Part 258 ] 

| Docket No. 70-011 

RAILROAD REVITALIZATION AND 

REGULATORY REFORM ACT OF 1976 

Proposed Standards for Evaluation and 
Other Miscellaneous Amendments 

On October 8. 1076. the Federal Rail¬ 
road Administrator ("Administrator”) 
published in the Federal Register (41 
FR 44577) final regulations governing 
applications under section 505 of the 
Railroad Revitalization and Regulatory 
Reform Act of 1976 ("Act”), concerning 
the purchase of redeemable preference 
shares. On October 19. 1976. the Presi¬ 
dent signed into law the Rail Transpor¬ 
tation Improvement Act i'RTLA") , Pub. 
L. 94-555, which, among other things, 
amends sections 505 and 506 of the Act. 
The purpose of this document Is to cor¬ 
rect certain technical errors that were 
contained in the regulations, clarify or 
revise certain provisions, and amend this 
part to reflect changes to the Act con¬ 
tained in the RTIA. Major changes in 
sections 505 and 506 are discussed below. 

Amendments to Sections 505 and 506 
Contained in the RTIA 

1. Distinction between Facilities Re¬ 
habilitation and Improvement and Other 
Projects. Prior to enactment of the 
RTIA, section 505(a) of the Act pro¬ 
hibited the Administrator from acting 
Anally on an application for facilities 
rehabilitation and improvement financ¬ 
ing until the date of publication of the 
Final Standards, Classification and 
Designation of Lines of Class I Railroads 
In the United States under section 503 
(e) of the Act ("final section 503 re- 
porttf). Section 212 of the RTIA elimi¬ 
nates this prohibition. 

2. Determination of the Public Inter¬ 
est. Section 505(bH2> of the Act sets 
forth factors which the Administrator 
must consider in determining the pub¬ 
lic interest. One of these factors is— 

Th© availability of fund* from other 
source!! at a cost which is reasonable under 
principles of prudent railroad financial man¬ 
agement In light of the railroad's projected 
rate of return for the project to be financed 
• • • 

Section 216(a)(2) of the RTIA adds as 
a factor which must be evaluated in de¬ 
termining whether the cost of funds from 
other sources is reasonable— 

The railroad's rate of return on total capi¬ 
tal (represented by the ratio which such 
carrier's net Income. Including interest on 
long-term debt, bore to the sum of average 
shareholder^ equity, long-term debt, and 
accumulated deferred Income tax for fiscal 
year 1976) as determined In accordance with 
the uniform system of accounts promulgated 
by the | Interstate Commerce) Commis¬ 
sion • • • 

As the information required for this eval¬ 
uation is available in reports filed with 
the Interstate Commerce Commission, no 
changes in the regulations with respect 
to this additional factor are required. 


In determining the public interest 
under section 595(b)(2) of the Act, the 
Administrator must also evaluate and 
consider— 

The public benefits to be realised from th© 
project to be financed in relation to the pub¬ 
lic costs or such financing and whether the 
proposed project will return public bene¬ 
fits sufficient to Justify the public costs. 

Section 216(a) (3) of the RTIA amends 
section 505(b) (2) of the Act to provide 
in addition that (except as between ap¬ 
plications tliat would return equal pub¬ 
lic benefits, where funding priority is to 
be given to the application that provides 
safety improvements) in determining the 
extent to which a project will provide 
public benefits, the Administrator shall 
"give the highest priority to projects 
which will enhance the ability of the ap¬ 
plicant carrier or other carriers to pro¬ 
vide essential freight services". This re¬ 
quirement has been taken into consid¬ 
eration in the standards for evaluations 
and determinations under section 505 
(b)(2) of the Act. which are discussed 
below. 

3. Standards for Evaluations and De¬ 
terminations under Section 505(b) (2) 
of the Act . Section 212 of the RTIA pro¬ 
vides that any regulations published 
under section 505 of the Act “• • • shall 
Include specific and detailed standards 
in accordance with which the [Admin¬ 
istrator I shall conduct the evaluations 
and make the determinations required 
in subsection (b)(2) of Isection 5051." 
The conference report on the RTIA in¬ 
dicates that such standards should 
"• • * fully explain the rationale for. 
and method of, defining and determin¬ 
ing the elements of the public interest.” 
H R. Rep. No. 94-1743. 94th Cong., 2d 
Sess. 47 (1976). These standards are 
published herein as a new subpart B 
of this part. 

Section 505<bM2> of the Act. as 
amended, requires the Administrator to 
consider the following three factors in 
determining if the requested financial 
assistance Is In the public Interest: 

iA> The availability of funds from 
other sources at a cost which is reason¬ 
able under principles of prudent rail¬ 
road financial management in light of 
the railroad's projected rate of return 
for the project to be financed and the 
railroad's rate of return on total capital 
for fiscal year 1975; 

(B) The Interest of the public In sup¬ 
plementing such other funds as may be 
available for railroad financing; and 

(C) The public benefits to be realized 
from the project to be financed in rela¬ 
tion to the public costs of such financ¬ 
ing and whether the proposed project 
will return public benefits sufficient to 
justify the public costs. 

In accordance with section 505(a) of 
the Act, as amended, these regulations 
set forth standards by which the Ad¬ 
ministrator will evaluate each of these 
factors to determine whether the re¬ 
quested financial assistance is in the 
public interest. An applicant will receive 
Federal assistance only if all of the 
standards have been satisfied. The Ad¬ 
ministrator will determine the appropri¬ 


ate level of funding for all projects that 
qualify for assistance. For example, 
where an applicant applies for funds 
sufficient to rehabilitate a section of 
mainline trackage to a physical level ad¬ 
equate to carry high volume of overhead 
traffic at high speeds, the Administrator 
may determine that the public interest 
Justifies rehabilitation only to a level 
adequate to serve traffic originating or 
terminating on the line. A discussion of 
the standards proposed under each of 
the three factors follows below. 

A. THE COST OF TUNDS AVAILABLE FROM 
OTHER SOURCES 

Section 258.23 of these regulations 
proposes evaluation tests by which the 
Administrator can determine whether 
the cost of alternative funding from any 
of three different types of sources is 
unreasonable under principles of pru¬ 
dent railroad financial management, 
thus satisfying the first part of the eval¬ 
uation process. The Administrator will 
carefully review the statement sub¬ 
mitted under 5 258.7(a)(7) of this part 
to determine whether applicant has 
thoroughly explored all alternative 
sources of funds, including funds avail¬ 
able from affiliated companies or pur¬ 
suant to arrangements under section 
15(19) of the Interstate Commerce Act. 
49 U.8.C. 15(19). 

The first of the three standards, set 
forth in 5 258.23(b)(1) of the proposed 
regulations, applies to "borrowed mon¬ 
ey" and establishes three tests of when 
the cost of such borrowing is unreason¬ 
able. If any of these tests is met. this 
standard is satisfied. Subparagraph (i> 
(A) of this standard recognizes that no 
railroad can remain viable by investing 
borrowed money at returns which are, 
on average, less than the concomitant 
costs. Because the after-tax, internal 
rate of return on a project (without giv¬ 
ing effect to debt service) provides a 
measure of the maximum cost of capital 
which may be prudently incurred to fi¬ 
nance that project, it would generally be 
financially Imprudent for a railroad to 
employ borrowed money with an after¬ 
tax effective C06t higher than a project's 
internal rate of return. If the interest 
cost of the money is not higher than the 
current market yield on debt securities 
of like tenor of the applicant (or, if none, 
of debt securities of like tenor of other 
companies having a Moody's bond rating 
similar to that of the applicant), how¬ 
ever. that cost will not be deemed unrea¬ 
sonable. 

Subparagraphs (1) (B> and (C) of this 
standard recognize that even where the 
rate of return on a project exceeds the 
cost of the financing, the cost of borrow¬ 
ing may nonetheless be unreasonable. 
Thus, under subparagraph (1) (B), if the 
financial condition and operating re¬ 
sults of the applicant (after giving effect 
to a project's net cash stream) appear 
inadequate to enable the applicant to 
service its total debt, the cost of the bor¬ 
rowed money will be deemed unreason¬ 
able under principles of prudent railroad 
financial management Under subpara¬ 
graph (i)(C), if the applicant's fiscal 
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1975 rate of return on total capital, as 
defined in section 505(b)(2) of the Act, 
A 3 amended, would be reduced by more 
than 10 percent as a result of a project 
whose size Is reasonable in comparison to 
the applicant's total capitalization, the 
cost will be deemed to be unreasonable. 
This test may be applicable whether or 
not the return on the project exceeds the 
cost of financing. The test is made ap¬ 
plicable only to projects whose total cost 
does not exceed 25 percent of the appli¬ 
cant's total capitalization so that in¬ 
creases in debt load remain at a reason¬ 
able level and the standard cannot be 
satisfied solely because of the magnitude 
of the project's cost. 

The second of the three standards ap¬ 
plies to “excess working capital". Work¬ 
ing capital is deemed to be "excess" to 
the extent that (1) it represents an ex¬ 
cess of the sum of cash, cash equivalents, 
and accounts and notes receivable over 
current liabilities including long-term 
debt due within one year net of any spe¬ 
cial funds to be used to pay that debt, 
and (2> its conversion Into less liquid 
assets is not likely to impair the continu¬ 
ing operations of the railroad. The stand¬ 
ard recognizes that every railroad man¬ 
ages its internally available funds to 
maximize the rate of return on those 
funds. Such management, whether 
through short or long range cash plan¬ 
ning, establishes for the railroad an op¬ 
portunity cost theoretically Incurred 
when using such funds to foster internal 
business growth. The standard defines 
this opportunity cost as the effective 
after-tax annual percentage rate of re¬ 
turn available on short term securities 
in which the applicant customarily in¬ 
vests. The cost of excess working capital 
will be deemed to be unreasonable if (1) 
the opportunity cost is equal to or 
greater than the rate of return on the 
project to be funded and (11> the use of 
such excess working capital to finance 
the project would reduce the applicant's 
fiscal 1975 rate of return on total capital, 
as defined in section 505(b)(2) of the 
Act, as amended, by more than 10 per¬ 
cent. 

The third of the three standards ap¬ 
plies to "new equity capital" and sets 
forth different standards for common 
stock and preferred stock. The cost of 
new common stock equity is deemed to 
be unreasonable if the issuance and sale 
of such common stock would result in 
dilution of the book value of common 
stock held by the current shareholders 
or would reduce the applicant’s rate of 
return on total capital, as defined in 
section 505(b> (2) of the Act. as amended, 
by more than 10 percent. The cost of new 
preferred stock equity is deemed to be 
unreasonable if the annualized percent¬ 
age cost of the new Issue, including 
dividends and placement charges, is 
equal to or greater titan the rate of re¬ 
turn on the project to be financed or the 
Issuance would reduce the applicant's 
rate of return on total capital, as defined 
In section 505(b)(2) of the Act. as 
amended, by more than 10 percent. How¬ 
ever. as provided in f 258.23(b) (3> Oil) 


of the proposed regulations, the issuance 
by the applicant of new private equity 
capital will not be deemed to be unrea¬ 
sonable if the applicant's long-term 
debt exceeds 07 percent of its total capi¬ 
talization. regardless of dilutive effects 
and effects on the applicant's rate of 
return on total capital. 

This standard may require the use of 
parent company figures if a railroad is 
a wholly-owned subsidiary. Because a 
parent company will benefit from im¬ 
provements in subsidiary operating re¬ 
sults. the Administrator will consider the 
possibility of parent company equity 
funding, regardless of how it is passed 
through to its railroad subsidiary, to be a 
viable source of “new* equity capital". 

S. THE PUBLIC INTEREST IN SUPPLEMENTING 
TOTAL RAILROAD FUNDING 

Section 505(b) (2) <B> requires the Ad¬ 
ministrator to consider "the interest of 
the public in supplementing such other 
funds as may be available in order to 
increase the total amount of funds avail¬ 
able for railroad financing." In deter¬ 
mining whether a specific application is 
consistent with this overall objective of 
the Act, it is appropriate that the Ad¬ 
ministrator be able to evaluate the ap¬ 
plicant's long-term role in a viable, effi¬ 
cient. competitive national rail system. 
Because the nation's railroads are sep¬ 
arate. for-profit corporations providing 
important rail services, the viability of 
individual carriers is crucial to the over¬ 
all viability of the system. It Is therefore, 
appropriate that applicants be required 
to set forth a long-term program to 
achieve and maintain, without the need 
for continuing Federal assistance, essen¬ 
tial rail services either as a viable busi¬ 
ness enterprise or through merger or 
consolidation. The information require¬ 
ments of the regulations have been re¬ 
vised to require submission of such a 
program. 

By the purchase of redeemable prefer¬ 
ence shares, the Federal government will 
be assuming equity ownership In individ¬ 
ual corporations, not in the system as a 
w’hole. Fiduciary responsibilities, there¬ 
fore, dictate that care be taken to assure 
that the applicant be able to redeem the 
preference shares according to their 
terms, and the second part of this stand¬ 
ard so provides. Finally, because it would 
clearly not be in the public Interest for 
railroads to undertake financial invest¬ 
ments whose burden would undermine 
the overall financial condition of the cor¬ 
poration. section 258,25* b* (ill) of the 
proposed regulations provides that Jthe 
rate of return on the proposed project 
must equal or exceed the yield applica¬ 
ble on the preference shares. 

e PUBLIC BENEFITS AND COSTS 

The third area which the standards 
address is determination of public bene¬ 
fits and costs associated with each pro¬ 
posed project. Because of the multiplicity 
of project types and variations between 
applicants and their markets, the stand¬ 
ards establish specific thresholds above 
which the public benefits associated with 
proposed projects are substantia! and will 


exceed whatever monetary or social costs 
are involved, subject to an assessment of 
its environmental impact. 

Consistent with the major thrust of 
the Act, as amended, the public benefit 
standards are based on the identification 
of project categories that will contribute 
to the establishment and continued 
maintenance of a high capacity, highly 
efficient, competitive interstate rail sys¬ 
tem. in order to provide lor essential rail 
services to meet the current and future 
needs of the nation for rail transporta¬ 
tion. Under section 505(b)(2)(B) of the 
Act. as amended, discussed above, the 
Administrator evaluates the applicant 
carrier and his ability to be a viable ele¬ 
ment of the national rail system. This 
section relates the specific project of the 
applicant to the public interest in 
strengthening the most significant seg¬ 
ments of the national rail network. In 
this regard, the following four standards, 
or categories, have been established. If 
an applicant satisfies any one of these 
standards, the public benefits of the pro¬ 
posed project will be deemed to justify 
the public costs. 

<1* Essential Freight Services . Sec¬ 
tion 505(b)(2) of the Act provides that 
(except as between applications that 
would return equal public benefits, where 
priority is to be given to the application 
that provides safety improvements) in 
determining the extent to which a proj¬ 
ect will provide public benefits, the Ad¬ 
ministrator shall "give the highest prior¬ 
ity to projects which will enhance the 
ability of the applicant carrier or other 
carriers to provide essential freight serv¬ 
ices". While it could be argued that any 
service which Is economic to the railroad 
or in demand by shippers is "essential", 
such an interpretation, by its very 
breadth, would render the statutory 
language meaningless as a guide to ad¬ 
ministrative action. 

The proposed standard establishes 
seven categories of lines that provide es¬ 
sential freight services. Whenever the 
demand for funds to finance all qualified 
projects exceeds the availability of ap¬ 
propriated funds, projects u’hich meet 
thLs standard will be financed first and 
in the order in which the category of 
lines to be rehabilitated or improved is 
set forth within the standard. The cate¬ 
gories are primarily based on the density 
of traffic that is currently moving on the 
line or can be demonstrated with speci¬ 
ficity to be reasonably likely to move on 
the line in the Immediate future. These 
categories are set forth in } 258.27* b»(1) 
of the proposed regulations. 

The proposed density standards do not 
Identify an interstate rail system. Rath¬ 
er. the density standards when com¬ 
bined with the other elements of these 
regulations, identify facilities which pro¬ 
vide for substantial movements of freight 
traffic and are likely to survive any fu¬ 
ture restructuring of the existing sys¬ 
tem. It must be remembered that section 
505 funding is interim In nature, and 
that subsequent studies will define the 
rail network essential to the national 
Interest. 
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Within corridors of consolidation po¬ 
tential , as identified in the final section 
503 report, and with regard to certain 
lower density mainlines, an additional 
threshold of two million net tons of 
revenue freight per mile originating or 
terminating on the line is used to identify 
lines that warrant investment to meet 
long-term service needs. Projects which 
involve a consolidation of lines or coor¬ 
dination of traffic flows are given priority 
over projects on lines of similar densities 
which do not involve a consolidation or 
coordination. Thus, under the proposed 
standard, the Administrator would not 
fund a project within a corridor of con¬ 
solidation potential unless the facility 
on which funds are to be expended can 
be supported os a consolidated facility or 
as a line that will continue to be neces¬ 
sary to carry substantial traffic which 
originates or terminates on the line. 

(2) Competitive Freight Services. The 
presence and viability of rail competition 
serving major markets Is an Integral ele¬ 
ment of a high capacity, highly efficient 
interstate rail network. On the other 
hand, rail competition now exists in 
many economic centers whose traffic base 
is too small to sustain the ability of even 
two railroads in the market to compete. 
The proposed standards, therefore, 
establish criteria for strengthening com¬ 
petition through two distinct types of 
assistance. 

First, assistance may be given to re¬ 
habilitate or improve rail lines in mar¬ 
kets where there is a sufficient level of 
traffic to support competition between 
two rail carriers. The proposed standard 
will assure that only those projects which 
are justified by current traffic levels and 
the presence of few rail carriers in the 
market will be funded. The information 
provided under $ 258.7<a) (10) of the 
proposed regulations will be expected to 
confirm the strategic role of a carrier in 
a multi-road market as justification for 
assistance. 

Second, assistance may be given to 
fund costs associated with the withdraw¬ 
al of the applicant from a market when 
the applicant demonstrates his service Is 
uneconomic at current levels of competi¬ 
tion. Assistance under this provision may 
Include extraordinary labor costs that re¬ 
sult from the withdrawal. 

(3) Special Projects. Projects which 
eliminate identifiable and severe public 
safety hazards will be deemed to have 
public benefits which Justify the public 
costs. 

(4) Equipment Rebuilding. Most rail¬ 
roads are able to finance acquisition of 
new equipment without recourse to Fed¬ 
eral assistance programs. For those rail¬ 
roads which cannot obtain private fi¬ 
nancing of new equipment, the loan 
guarantee program under section 511 of 
the Act, as amended, is an available Fed¬ 
eral assistance source. 

However, because financing of equip¬ 
ment rebuilding, unlike equipment ac¬ 
quisition. may not be available from pri¬ 
vate sources or appropriate under sec¬ 
tion 511 of the Act. the fourth standard 
with respect to public benefits would 


allow for funding of equipment rebuild¬ 
ing if that equipment is necessary for the 
applicant to serve adequately current and 
reasonably prospective traffic which orig¬ 
inates or terminates on the lines of the 
applicant Rebuilding of locomotives 
would be allowed where necessary to pro¬ 
vide local service and switching. 

4. Order of Funding. Section 505(b) (2) 
of the Act requires the Administrator to 

.act upon each • • * application 

within 6 months after the date on which 
all required information is received/* 
Applicants will be notified promptly 
whether their application is complete 
and. if not, of the deficiencies. Within 6 
months after the date on which the ap¬ 
plication is complete, the Administrator 
will determine whether funding of the 
proposed project is In the public interest. 

A determination by the Administrator 
that the proposed assistance is In the 
public interest, however, does not auto¬ 
matically mean that the proposed proj¬ 
ect will be funded. A project will only be 
funded if there are sufficient appropri¬ 
ated funds available after funding all 
other projects that have been found to 
have greater public benefits and thus a 
higher priority for funding. The order of 
funding is set forth hi f 258.29 of the 
proposed regulations. It is anticipated 
that demand for preference share fi¬ 
nancing will be such that funds will be 
available only for projects In the higher 
priority groups. 

Fiscal year 1977 appropriated funds 
become available for commitment on the 
date of publication of the final stand¬ 
ards for evaluations and determinations 
under section 505 of the Act, as amended, 
and each application received by that 
time will be assigned a funding priority 
based on its relative public benefits. Po¬ 
tential applicants for fiscal year 1977 
funds should, therefore, file their ap¬ 
plications as soon as possible. Fiscal year 
1978 appropriations become available for 
commitment on October 1.1977. Projects 
which have been approved prior to that 
date will be weighed against each other 
ou that date for available fiscal year 1978 
funds. 

5, Priority and Dividend Rate of Re - 
deemabie Preference Shares. The RTIA 
makes two changes in the characteristics 
of redeemable preference shares ns pre¬ 
scribed in section 506 of the Act. First, 
section 213 of the RTIA provides that 
the Administrator may make redeemable 
preference shares subordinate to any 
common stock that was issued pursuant 
to a court-approved reorganization plan 
under section 77 of the Bankruptcy Act 
(11 U.8.C. 205) and in exchange for se¬ 
curities that were senior in right to com¬ 
mon stock, if the railroad was in reor¬ 
ganization under section 77 prior to Feb¬ 
ruary 5, 1970. Second, section 214 of the 
RTIA modifies the dividend rate payable 
on preference shares by requiring a min¬ 
imum of fifteen annual redemption pay¬ 
ments (except in the event of prepay¬ 
ment) and providing a maximum yield 
with respect to those shares which are 
used solely to reduce the deferred main¬ 
tenance on faculties. With respect to this 
latter change, section 214 of the RTIA 


provides that the yield on such shares 
shall not be less than the minimum yield 
that could be calculated under sections 
506(a)(3) and (4) of the Act or more 
than— 

Such rxilroad'a rate of return on total cap¬ 
ital (represented by the ratio which *uch 
carrier's net income. Including interest on 
long-term debt, bore to tho sum of the av¬ 
erage shareholder's equity, long-term debt, 
and accumulated deferred Income tax credit* 
for the 3 ft*caJ yearn preceding the date of 
submission of the application) sa determined 
In accordance with the uniform system of ac¬ 
counts promulgated by the (Interstate Com¬ 
merce! Communion In those case* in which 
such rate of return exceeded such minimum 
permlsAlhle yield. 

For the purpose of this section, de¬ 
ferred maintenance Is defined as the ac¬ 
cumulated physical deterioration in the 
component parts of a railroad fncUity, 
as defined in section 501(3) of the Act, as 
amended, which causes that faculty to 
faU to meet the standard reasonably 
necessary to provide adequate freight 
services. The amount of deferred main¬ 
tenance that exists on a line is therefore 
related to the type and density of traffic 
and the desired quality of service, as weU 
as the previous condition of the facility. 

The assessment of the physical con¬ 
dition or remaining useful life of the 
component parts of a facility and the 
amount of deferred maintenance in a 
facility must be based on engineering 
and maintenance practices customary in 
the industry. The determination must be 
made by professionally qualified rail¬ 
road engineers and managers, projecting 
the quantities and types of work neces¬ 
sary to restore the faculty to a condition 
adequate to meet current service require¬ 
ments. The Administrator wUl review 
the applicant's submittAl In this regard 
and carefully examine the methodology 
and assumptions used to calculate the 
amount and type deferred maintenance 
associated with a project. 

Where it is determined that the pro¬ 
posed Federal assistance is to be • • 
expended solely to reduce deferred main¬ 
tenance on faculties • • a schedule of 
dividend and redemption payments for 
the preference shares wUl be established 
which produces the maximum yield per¬ 
missible under section 506(a)(6) of the 
Act. as amended. In the case of shares 
whose proceeds result In no reduction 
in the level of deferred maintenance on 
faculties, a schedule of dividend and re¬ 
demption payments will be established 
which results in a yield that equals the 
cost of money to the government, ex¬ 
cept where the public benefits associated 
with the proposed project clearly warrant 
a lower yield. In all other cases, the yield 
will be a weighted average that reflects 
the portion of total project cost which is 
expended to reduce deferred mainte¬ 
nance. 

REVISIONS NOT REQUIRED BY THE RTIA 

Revisions not required by the RTIA 
are proposed in five areas. First, the re¬ 
quirements of 51258.9 (a) and (b). 258.- 
13, and 258.15 of the regulations wUl be 
deleted because they set forth statutorily 
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prescribed duties or powers ol the Ad¬ 
ministrator or Comptroller General of 
the United States or deal with matters 
that are more properly addressed In the 
financing documents. If an application is 
approved, purchase of redeemable pref¬ 
erence shares will occur in accordance 
with a financing agreement which will 
include such terms and conditions as 
the Administrator deems appropriate, 
consistent with the purposes of the Act. 
The terms and conditions that will be 
imposed as a minimum in the financing 
documents will be discussed with appli¬ 
cants at an appropriate time during the 
application process. 

Second, it Is proposed that renumbered 
5 258.9 (c>. <d> and <e) be revised to 
require the submission of additional bal¬ 
ance sheet or income statement data 
needed to assess accurately the appli¬ 
cant's financial condition both before 
and after giving effect to the assistance 
requested In the application. There has 
been added to the provisions of $ 258.9(c) 
a requirement that applicants submit the 
most recent year-end general balance 
sheet certified by applicant's independ¬ 
ent public accountants. If available. Sec¬ 
tion 258.9(d) has been revised to add the 
requirements of (1) a submission of ap¬ 
plicant’s most recent annual Income 
statement certified by applicant’s inde¬ 
pendent public accountants, if available, 
(2) a spread sheet showing unaudited 
monthly and year-to-date inoonie state¬ 
ment data for the calendar year in which 
the application is filed, *3) estimated 
month-end balance sheets for the 
months between the date of the un¬ 
audited balance sheet presented in Ex¬ 
hibit C and the filing of the application, 
and (4> a forecasted balance sheet as at 
the year end for the year In which the 
application was filed. Section 258.9(e) is 
amended to add the requirement of fore¬ 
casted year-end balance sheets for each 
of the four years subsequent to the year 
In which the application is filed, both 
before and after giving effect to the pro¬ 
ceeds of the assistance requested in the 
application. An applicant which does not 
submit a balance sheet and income 
statement that have been certified by 
independent public accountants, as re¬ 
quested in I 258.9 (c) and (d), will be re¬ 
quired to supply such statements prior to 
closing in the event its application for 
financial assistance is approved, and 
execution of the financing documents 
will be contingent upon such certification 
being satisfactory to the Administrator. 

Third, in response to comments by 
several applicants that more guidance is 
desired with respect to environmental 
assessments. 5 258.7(a)(8) of the regu¬ 
lations has been revised and an appendix 
to the regulations has been added which 
sets forth required environmental in¬ 
formation. 

Since publication of the initial regu¬ 
lations on October 8. 1976, FRA has pub¬ 
lished procedures for computing the in¬ 
ternal rate of return on proposed proj¬ 
ects. Accordingly, § 258.7(a) (4) (v) has 
been revised to require applicants to fol¬ 
low that methodology. 


Finally, a new 5 258.7(a) (11 > has been 
added which permits an applicant t6 
supplement Ids application with any ad¬ 
ditional Information that the applicant 
feels will assist the Administrator in 
making the evaluations or determina¬ 
tions required by the Act or otherw ise 
supports the application. 

The impact of section 505 assistance, 
including the inflationary impact of the 
regulations, was fully considered prior 
to publication of the Initial regulations 
on October 8. 1976. The standards pro¬ 
posed herein will not affect the overall 
costs or benefits of the program ns it was 
set forth in the initial regulations. Ac¬ 
cordingly, an evaluation of the expected 
impact of the regulations pursuant to the 
Department of Transportation Policies to 
Improve Analysis and Review of Regu¬ 
lations (41 FR 16200) Ls not required. 

Any person or organization may sub¬ 
mit written data, views, or comments on 
these proposed amendments to the Office 
of Chief Counsel, Federal Railroad Ad¬ 
ministration. 400 Seventh Street. SW.. 
Washington. D.C. 20590. All material re¬ 
ceived on or before February 24, 1977, 
will be considered by the Administrator 
before taking final action on the pro¬ 
posed amendments. To the extent prac¬ 
ticable. comments received after that 
date will also be considered. All com¬ 
ments received will be available for 
examination during regular business 
hours in Room 5101, Nassif Building, 400 
Seventh Street. SW., Washington, D.C. 
The proposals contained in this notice 
may be changed In light of comments 
received. 

In consideration of the foregoing, it is 
proposed that 49 CFR Port 258 be 
amended as follows: 

1. The heading to the regulations is 
amended to read: 

PART 258—REGULATIONS GOVERNING 
SECTION 505 OF THE RAILROAD RE¬ 
VITALIZATION AND REGULATORY RE¬ 
FORM ACT OF 1976 

Subpart A—Procedure* for Application* for 
Profortnco Share Financing 

Sec. 

258 l Applicability 
2588 Definition*. 

256.5 Eligibility 

258.7 Form and content of application 
258 9 Required exhibit* 

258.11 Preapplication and application proce¬ 
dure. 

258.13 Information requests. 

258.15 Waivers and modifications. 

Subpart D — Standard* for Evaluation* and Dr 
terminations Under Section 505(b)(2) of the 
Act 

258.17 Purpose. 

258.10 Definitions. 

258.21 Evaluation process 
258.23 Coat of funds available from other 
WON. 

258.35 Public Interest in supplementing to¬ 
tal railroad funding. 

258.27 Public benefits and costs. 

258.20 Order of funding. 

Appendix—Environmental Afiseaament* 

Authority : Railroad Revitalisation and 
Regulatory Reform Act o t 1076. Pub. L. 94- 
210, as amended: the Department of Trans¬ 
portation Act. 49 U.S.C. 1851 et seq , Regula¬ 
tions of the Office of the Secretary of 
Transportation. 40 CTO l 49fu). 


§ 258.1 | Amended ) 

2. In the first sentence of i 258.1. the 
phrase ", as amended" is inserted after 
"1976.’ 

3. Section 258.3(a) is revised to read: 
§ 2.78.3 Definition*. 

(a) "Act" means the Railroad Revitali¬ 
zation and Regulatory Reform Act of 
1976 (Pub. L. 94-210. February 5, 1976>♦ 
as amended. 

4. Section 258.3(g) is deleted, and 
$ 258.3 (h) and (1) are redesignated as 
$ 258.3 (g) and (h), respectively. 

5. Section 258.3(j) Is deleted, and 
i 258.3 (k) through (p) are redesignated 
as f 258.3 (I) through (n),respectively. 

6. Section 258.7(a)(4) (v) . and (8> are 
revised to read: 

% 238.7 Form and content of applica¬ 
tion. 

(ft) • • • 

14) * • ♦ 

(v) Estimated rate of return on the 
project, calculated in accordance with 
the methodology set forth in subpart C 
of part 260 of Title 49 of the Code of 
Federal Regulations (42 FR__ Janu¬ 

ary' 25. 1977). 

• • • • * 

(8) Detailed assessment of the impact 
of the project on the environment, in the 
general format and Including the infor¬ 
mation set forth in the appendix to this 
part 

7. The word “and" following the semi¬ 
colon in ( 258.7(a) (9> is deleted, 1 258.7 
(a) (10> is renumbered as 6 258.7(a) (12). 
and two new sections numbered 258.7(a) 
(10) and (11) are inserted which read: 

(a> * • • 

(10) A narrative statement detailing 
management’s long-term program to 
achieve or maintain applicant’s ability to 
provide essential rail freight services as 
a viable business enterprise. The state¬ 
ment shall include as a minimum a dis¬ 
cussion of each of the elements listed 
as (i> through (vill) in this section in¬ 
cluding how each relates to the four year 
financial forecasts provided in Exhibits 
E and O of the application. The state¬ 
ment should not be limited, however, to 
the next four years, but should cover a 
period sufficient in management's Judg¬ 
ment to demonstrate applicant’s ability 
to maintain adequately on a continuing 
basis plant and equipment and meet all 
present and future financial obligations. 

(1) Applicant's current and prospective 
traffic base, including by commodity and 
geographic region major markets served, 
major interchange points, and market 
development plans. 

(11) Applicant's current operating pat¬ 
terns. and plans. If any. to enhance its 
ability to serve the prospective traffic 
base identified in (a)(1) of this section. 

(ill) System-wide plans to maintain 
(A) equipment and (B> right-of-way by 
major segments at levels adequate to 
servo markets and maintain operating 
patterns discussed in (1) And (li) above. 

(iv) Active or proposed plans, if any. 
including any application currently 
pending before the Commission, to seek 
a corporate merger with another carrier. 


FiOEAAl gCOISTIt, VOL 42, NO. 16—TUESDAY, JANUARY 25. 19 77 







1664 


PROPOSED RULES 


<v) Specific plans for rationalization 
of marginal or uneconomic services in¬ 
cluding coordination with other carriers 
in jointly served markets, withdrawal 
from markets served by two railroads 
other than the applicant and in which 
the applicants services produce mar¬ 
ginal or no earnings, and the abandon¬ 
ment of uneconomic facilities. 

(vi) Facilities and services not dis¬ 
cussed in (v) above that are physically or 
operationally susceptible to consolidation 
or coordination with other carriers or 
internally, and summmary of plans or 
discussions with other carriers regarding 
same. 

(vli> Relationship of current requests 
for Federal financial assistance to the 
program discussed in this section, includ¬ 
ing a specific explanation of the impact 
of the assistance as stated in the financial 
forecasts of applicant in Exhibits E 
and G. 

(vlii) Any plans to seek further finan¬ 
cial assistance from the FRA or as¬ 
sistance from any other public source. 

Ox) A full explanation of the meth¬ 
odology and reasoning used in making 
the analyses specified in this section to¬ 
gether with supporting documentation as 
appropriate. 

(11) Any information that the appli¬ 
cant deems appropriate to convey a full 
and complete understanding of the proj¬ 
ect and its Impact or to assist the Admin¬ 
istrator in making the statutorily pre¬ 
scribed determinations; and 

§258.9 ( Amendrtl ] 

8. Section 258.9(a) and <b> are de¬ 
leted, and *258.9 <c) through (1) are 
redesignated as *258.9 <a> through (J). 
respectively, with concomitant changes 
in the lettering of the exhibits required 
therein. 

9. The portion of renumbered I 258.9 

(c) through the colon is revised to read: 

• • 9 • • 

(c) Exhibit C. A copy of applicant’s 
most recent year-end general balance 
sheet certified by applicant's independ¬ 
ent public accountants, if available, and 
a copy of applicant's most recent un¬ 
audited general balance sheet as of a 
date no less recent than the end of the 
third month preceding the date of filing 
of the application. The unaudited bal¬ 
ance sheet shall be presented in account 
form and detail as required In schedule 
200 of the Commission's annual report 
R-I or R~2, as appropriate, together with 
the following schedules (where changes 
in accounts from the end of the prior 
year to date of the application have not 
been significant, copies of the appropri¬ 
ate schedules in the prior year’s R-l or 
R-2 with marginal notations listing the 
changes may be submitted). 

10. Renumbered 8 258.9 <d) and <e> 
are revised to read: 

• • • • • 

(d> Exhibit D. Applicant’s most re¬ 
cent annual Income statement certified 
by applicant’s Independent public ac¬ 
countants. If available, and a spread 
sheet showing unaudited monthly and 


year-to-date income statement data for 
the calendar year in which the applica¬ 
tion Is filed in account form similar to 
that required in column (a) of schedule 
300 of annual report R-l or R-2, as ap¬ 
propriate. For those months preceding 
and ending upon the date of the un¬ 
audited balance sheet presented In Ex¬ 
hibit C. the income statement data shall 
be reported on on actual basis and so 
noted. For those months between the 
dates of the unaudited balance sheet 
and the filing of the application, the 
income statement data shall be reported 
on an estimated basis and so noted and 
shall be submitted in conjunction with 
corresponding estimated month-end bal¬ 
ance sheets. For those months between 
the dates of the application and the end 
of the year, the income statement data 
shall be presented on a forecasted basis 
and so noted and shall be submitted in 
conjunction with a forecasted balance 
sheet as at the year end. 

<©) Exhibit K. Spread sheets showing 
for each of the four years subsequent to 
the year in which the application Is 
filed, both before and after giving effect 
to the proceeds of the assistance re¬ 
quested in the application: 

(1) Forecasted annual income state¬ 
ment data In account form and detail 
similar to that required in column (a) 
of schedule 300 of annual report R-l or 
R-2 as appropriate; and 

(2) Forecasted year-end balance sheets 
in account form and detail similar to 
that required in schedule 200 of annual 
report R-l and R-2. as appropriate. 

These spread sheets shall be accom¬ 
panied by a statement setting forth the 
bases for such forecasts. 

11. Renumbered § 258 9(f)(1) is amend¬ 
ed by inserting the word "unaudited” 
Immediately prior to the words "balance 
sheets” and by striking "Exhibit E” and 
inserting in lieu thereof "Exhibit C”. 

12. Sections 258.13 and 258.15 are de¬ 
leted. and ** 258-17 and 259.19 arc re¬ 
numbered as I* 258.13 and 258.15, re¬ 
spectively. 

13. A new 8ubpari B is added which 
shall read: 

Subpart B—Standards lor evaluation and Oatar- 

m(nations Under Section 505lb)<2> of the Act 

Sec. 

250.17 Purpose. 

258.19 Definitions. 

258.21 Evaluation process 
258 23 Coat of funds available from other 
sources. 

25826 Public In tercet In supplementing 
total railroad funding. 

268.27 Public benefits and ooata. 

258.29 Order of funding. 

(Sec 605, Railroad Revitalization and Regu¬ 
latory Reform Act of 1970 (Pub. L. 94-210, 
an amended).) 

Subpart B—Standards for Evaluations and 

Determinations Under Section 505(b) 

(2) of the Act 

§ 258.17 Purpose. 

This subpart prescribes standards in 
Accordance with which the Administra¬ 
tor will make the evaluations and deter¬ 
minations required under section 505(b) 
(2) of the Act, 


§ 258.19 Definition*. 

As used in this subpart— 

i a) "Consolidation” means the com¬ 
bination of separate rail facilities Into 
fewer facilities and the abandonment of 
the excess facilities. 

(bi “Coordination” means the combi¬ 
nation of rail freight traffic flows 
through the use of joint facilities ar¬ 
rangements or Internally that result In 
a partial or complete discontinuance of 
service on the less essential facility. 

<c) "Corridor of consolidation poten¬ 
tial” means a corridor of consolidation 
potential as identified in the Final 
Standards, Classification and Designa¬ 
tion* of Lines of Class 1 Railroads in the 
United States, published by the United 
States Deportment of Transportation 
pursuant to section 503(e) of the Act 

(d) "Excess Working Capital” means 
the amount. If any. by which the current 
assets of an applicant (consisting of 
cash, cash equivalents, and accounts and 
notes receivable) exceeds the sum of (D 
current liabilities of the applicant and 
(ID long-term debt due within one year, 
deducting special funds, if any, to be 
used to pay' that debt, and the deploy¬ 
ment of which working capital is not 
likely to Impair the continuing opera¬ 
tions of the railroad. 

(e) "Mainline” means a line that has 
an overall annual traffic density of at 
least five million gross ton-miles per 
mile. 

if) "Ratio” means the applicant's fis¬ 
cal 1975 rate of return on total capital, 
represented by the ratio which such ap¬ 
plicant’s net Income, including Interest 
on long-term debt, bore to the sum of 
average shareholders' equity, long-term 
debt, and accumulated deferred Income 
tax credits in fiscal year 1975. 

<g) "Return” means the anticipated 
after-tax. internal rate of return on a 
proposed project computed In accord¬ 
ance with the methodology set forth in 
Subpart C of Part 280 of Title 49 of the 
Code of Federal Regulations <42 FR 4652, 
January 25. 1977). 

§ 258.21 Evaluation procfM. 

<a) Section 505(b)(2) of the Act re¬ 
quires the Administrator to consider the 
following three factors In determining if 
financial assistance applied for under 
this part Is in the public Interest; 

(1) The availability of funds from 
other sources at a cod which Is reason¬ 
able under principles of prudent railroad 
financial management In light of the 
railroad's projected rate of return for 
the project to be financed and the ap¬ 
plicant’s Ratio. 

(2) The interest of the public in sup¬ 
plementing such other funds as may be 
available for railroad financing; and 

(3) The public benefits to be realized 
from the project to be financed In rela¬ 
tion to the public costs of such financing 
and whether the proposed project will 
return public benefits sufficient to justify 
such public costs. 

(b) In accordance with section 505(a) 
of the Act, this subpart sets forth stand¬ 
ards for each of the three factors listed 
above, by which the Administrator will 
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make his determination of whether the 
requested financial assistance is in the 
public interest. Except where otherwise 
stated in this subpart, all of the stand¬ 
ards must be satisfied in order for the 
applicant to qualify for the requested 
financial assistance. The Administrator 
retains discretion to determine the ap¬ 
propriate level of funding for all projects 
that qualify for assistance 

§ 258*23 CLoaI of fund* available from 
ulltcr Jkourcw. 

«a» General. Funds available from 
other sources may take the form of bor¬ 
rowed money, excess working capital, or 
new equity capital. Where the form of 
alternative financing combines one or 
more of these forms, an analysis of each 
affected form will be made independ¬ 
ently. For example. If convertible debt is 
available, the cost of such debt will be 
evaluated against the standards below 
as if the convertible debt were borrowed 
money, and as if conversion to new 
equity capital would occur Immediately 
on issuance. The Administrator will re¬ 
view the statement submitted under 
•f 258.7(a) (71 of this port to determine 
whether applicant has thoroughly ex¬ 
plored all alternative sources of funds, 
including funds available from affiliated 
companies or pursuant to transactions 
under section 15(19) of the Interstate 
Commerce Act. 49 UJB.C. 15(19). 

<b) Standards. ll> Borrowed Money. 
The cost of borrowed money will be 
deemed to be unreasonable under prin¬ 
ciples of prudent railroad financial 
management if any of the following is 
true. 

<i> The after-tax. effective, annual¬ 
ized cost < expressed as a percentage and 
including interest, placement, trustees 
and other related charges > of borrowed 
money (hereafter in this f 25823<bXl> 
referred to as “Cost”) is equal to or 
greater than the Return, and the Cost is 
higher than the current market yield on 
debt securities of like tenor of the appli¬ 
cant or. if none, then the market yield 
on debt securities of like tenor of other 
companies having a similar Moody’s bond 
rating: 

(11) The financial condition and oper¬ 
ating results of the applicant (after giv¬ 
ing effect to a project’s net cash stream) 
appear inadequate to enable the appli¬ 
cant to service its total debt ; or 

<IU> The amount of borrowed money is 
less than 25% of the denominator of the 
applicant’s Ratio and the borrowing 
would result in a reduction of more than 
10% in the applicant's Ratio, computed 
by adding an amount equal to the prod¬ 
uct of the Return and the borrowed 
money to the numerator of the Ratio, and 
an amount equal to the product of (I) 
the borrowed money and (II) the sum of 
100 r , and the spread between the Return 
and the Cost (computed by subtracting 
the Cost from the Return) to the de¬ 
nominator of the Ratio. 

(2) Excess Working Capital The coat 
of Excess Working Capital will be 
deemed to be unreasonable under prin¬ 
ciples of prudent railroad financial man¬ 
agement if (!) the after-tax opportunity 


coat, expressed as an annual percentage 
rate representing the return available on 
short term securities customarily invested 
in by the applicant (hereafter in this 
f 25823(b) (2> referred to as ’’Cost”). of 
applicant’s Excess Working Capital is 
equal to or greater than the Return; and 
<li) the railroad's Ratio is reduced by 
more than 10% when an amount equal 
to the product of the Excess Working 
Capital to be used for the project and 
the negative spread between the Return 
and the Cost (computed by subtracting 
the Cost from the Return), is added to 
both the numerator and the denominator 
of the Ratio. 

(3) New Equity Capital. (i> Common 
Stock , The cost of new common stock 
equity will be deemed to be unreasonable 
under principles of prudent railroad fi¬ 
nancial management if cither of the 
following is true. 

< A) An amount equal to the product of 
the consideration to be received by the 
applicant or its holding company upon 
the issuance and sale of new common 
stock equity (hereafter in this f 258.23 
(b)(3) referred to as “Consideration”) 
and the sum of 100% and the Return is 
less than an amount equal to the product 
of the tangible book value per common 
share immediately prior to the Issuance 
and sale of new common stock equity 
and the number of shares of common 
stock to be Issued and sold; or 

(B) The amount of Consideration is 
less than 25% of the denominator of the 
applicant’s Ratio and the issuance and 
sale would result in a reduction of more 
than 10% in the applicant's Ratio, com¬ 
puted by adding an amount equal to the 
product of the Return and the Consider¬ 
ation to the numerator of the Ratio, and 
an amount equal to the product of the 
Consideration and the sum of 100% and 
the Return to the denominator of the 
Ratio. 

(U) Preferred Stock. The cost of new 
preferred stock equity will be deemed to 
be unreasonable under principles of pru¬ 
dent railroad financial management If 
either of the following is true. 

(A) The effective annualized cost (ex¬ 
pressed as a percentage and including 
dividends and placement charges) of the 
preferred stock (hereafter in this sub- 
paragraph 258.23(b)(3) referred to as 
“Coat”) is equal to or greater than the 
Return; or 

(B) The amount of Consideration is 
less than 25 percent of the denominator 
of the applicant's Ratio and the issuance 
and sale would result In a reduction of 
more than 10 percent in the applicant’s 
Ratio, computed by adding an amount 
equal to the product of the Return and 
the new preferred stock equity to the 
numerator of the Ratio, and an amount 
equal to the product of the new preferred 
stock equity and the sum of 100 percent 
and the spread between the Return and 
the Cost (computed by subtracting the 
Cost from the Return > to the denomina¬ 
tor of the Ratio. 

(ill) Notwithstanding subdivisions <b) 
(3) (1) and <ii> of this section, the stand¬ 
ard will not be deemed to be sattsfled if 
the applicant’s long-term debt prior to 


the issuance and sale of new equity capi¬ 
tal exceeds 67 percent of its total capi¬ 
talization. 

§ 258.25 Public interest in Mipplrmrnt- 
injr total railroad funding. 

(a) General. The standards set forth 
in paragraph ib> of this section will 
enable the Administrator to evaluate an 
applicant’s long-term role In a viable 
national rail system in order to determine 
that the application is consistent with 
“the interest of the public in supplement¬ 
ing such other funds as may be available 
for railroad financing.” as stated in sec¬ 
tion 505(b)(2)(b) of the Act. 

(b> Standards. (1) Management’s long¬ 
term program submitted under § 258.7 
<a>(10) of this part is reasonably likely 
to assure that essential rail freight serv¬ 
ices currently provided by the applicant 
will continue to be provided by the ap¬ 
plicant as a viable business enterprise or 
by another carrier as the result of a 
merger of companies or consolidation of 
lines, and the financing applied for will 
contribute to that program. 

(U) The applicant is reasonably likely 
to be able to redeem any preference 
shares issued to finance the project ac¬ 
cording to a dividend and redemption 
schedule which results in a yield as set 
forth In paragraph (bxtli> of this sec¬ 
tion. 

<iii) The Return on the proposed proj¬ 
ect Is not less than the yield on the re¬ 
deemable preference shares, expressed os 
the effective annual percentage rate ap¬ 
plicable from the date of issuance of the 
shares, which shall be: 

(A) in the case of shares whose pro¬ 
ceeds are to be expended solely to reduce 
the level of deferred maintenance on 
facilities, equal to the applicant’s aver¬ 
age rate of return on total capital, as 
defined in section 506(a)(5) of the Act. 
for the three fiscal years preceding the 
date of submission of the application; 

<B> in the case of shares whose pro¬ 
ceeds result in no reduction in the level 
of deferred maintenance on facilities, 
equal to the cost of money to the govern¬ 
ment. except where the public benefits 
associated with the project clearly war¬ 
rant a lower yield: and 

(C) in all other cases, equal to a 
weighted average yield determined by 
applying the yields obtained in para¬ 
graphs (bXiii) (A) and <B> of this sec¬ 
tion to the appropriate portion of the 
total project cost. In no event shall the 
yield under this subparagraph *iii) be 
lower than the minimum permissible 
yield determinable under sections 506<a > 
<3> and (4> of the Act. 

§ 258.27 I’nblk* hrnclit* und n>»K 

(a) General . Each project for w'hich 
assistance is sought must satisfy a set ol 
public benefit standards based on na¬ 
tional goals and objectives in order to 
qualify for funding. Public benefits and 
costs related to mil facility improve¬ 
ments encompass a wide range of values 
and are not easily quantified. Because of 
the multiplicity of project types, varia¬ 
tions between applicants and their mar¬ 
kets. and the difficulty of measuring cer- 
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tain benefits and costs, consideration o l 
public benefits and costs Is accomplished 
through Identification of broad categor¬ 
ies of projects for which the public bene¬ 
fits associated with proposed projects are 
substantial and will equal or exceed 
whatever monetary and social costa are 
involved, subject to on assessment of its 
environmental Impact 

(b) Standards. The public benefits as¬ 
sociated with a proposed project will be 
deemed to justify the public costs as¬ 
sociated with the project if the project 
satisfies any of the following standards. 

(1) Essential Freight Services. The 
projwsed project enhances the ability of 
the applicant or other carriers to pro¬ 
vide essential freight services by acquir¬ 
ing by lease, purchase or merger, con¬ 
structing, rehabilitating, or significantly 
improving mainlines, including yards or 
other facilities used primarily to serve 
traffic moving on such lines, which are; 

ti) Located In a corridor of consolida¬ 
tion potential and as a result of a con¬ 
solidation of mainlines or coordination 
of traffic of the applicant and at least 
one other carrier will have a current or 
reasonably prospective annual traffic 
density of not less than 20 million gross 
ton-miles per mile; 

ill) Not located in a corridor of con¬ 
solidation potential and as a result of a 
consolidation of mainlines or coordina¬ 
tion of traffic by the applicant or between 
the applicant and at least one other car¬ 
rier will have a current or reasonably 
prospective annual traffic density of not 
less than 20 million gross ton-miles per 
mile; 

Oil) Not located in a corridor of con¬ 
solidation potential and have a current 
or reasonably prospective annual traffic 
density of not less than 20 million gross 
ton-miles per mile: 

(iv) Located in a corridor of consolida¬ 
tion potential and as a result of a con¬ 
solidation of facilities or coordination 
of traffic of the applicant and at least 
one other carrier will have an annual 
traffic density of not less than two mil¬ 
lion net tons of revenue freight per mile 
originating or terminating on the line 
but have an overall annual traffic density 
of less than 20 million gross ton-miles 
per mile: 

<v) Not located in a corridor of con¬ 
solidation potential and have a current 
or reasonably prospective annual traffic 
density of not less than two million net 
tons of revenue freight per mile origi¬ 
nating or terminating on the line but 
have an overall current or reasonably 
prospective annual traffic density of less 
than 20 million gross ton-miles per mile; 

(vi) Located.in a corridor ot consoli¬ 
dation potential and have a current or 
reasonably prospective annual traffic 
density of not less than two million net 
tons of revenue freight per mile origi¬ 
nating or terminating on the line; or 

(vli) Not located in a corridor of con¬ 
solidation potential and have a current 
or reasonably prospective annual traffic 
density of less than two million net tons 
of revenue freight per mile originating 
or terminating on the line, but have on 
overall current or reasonably prospective 


annual traffic density of less than 20 
million gross ton-miles per mile. 

The current annual traffic density of a 
line under this standard in net tons of 
revenue freight per mile originating or 
terminating on the line or gross ton- 
miles per mile will be deemed to be the 
average annual traffic density for the 
three calendar years preceding the filing 
of the application. In segmenting lines 
for the purpose of determining traffic 
density in (iv), <v), <vl) and (vii) above, 
originating and terminating traffic is 
measured from its originating or termi¬ 
nating point to the next operationally 
feasible interchange point consistent 
with traffic flows. A forecasted level of 
traffic will be deemed to be “reasonably 
prospective** under thli standard if the 
Increment of traffic above the average 
annual traffic density for the three cal¬ 
endar years preceding the filing of the 
application is accounted for by newly 
generated traffic which applicant dem¬ 
onstrates is the result of an Increase In 
the capacity of shippers or receivers cur¬ 
rently located on the line to produce or 
consume commodities that are tradi¬ 
tionally shipped by rail or is the result 
of new shippers or receivers locating on 
the line and cannot be shipped by an al¬ 
ternate rail carrier. 

(2) Competitive Freight Services . The 
application provides for: 

(I) Rehabilitation or improvement of 
a line of an applicant who is competi¬ 
tive with no more than one rail carrier 
in the market served by the line and is 
shown by applicant to be economic in 
light of the current or reasonably pros¬ 
pective levels of traffic in the market 
and the number of alternative rail car¬ 
riers In the market; or 

<i!) Financial assistance to enable an 
applicant to withdraw from a market 
which has more than two competing rail 
carriers, where the applicant demon¬ 
strates that the reasonably prospective 
levels of traffic in the markekt are insuf¬ 
ficient to enable all of the railroads com¬ 
peting in that market to earn a reason¬ 
able rate of return. 

<3) Special Projects. The proposed 
project will eliminate identifiable and 
severe public safety hazards. 

(4) Equipment Rebuilding . The pro¬ 
posed project provides for rebuilding 
equipment which the applicant requires 
In order to serve adequately traffic which 
originates or terminates on applicant's 
lines at levels which are consistent with 
the applicant's average market share in 
the commodity hauled for the three cal¬ 
endar years preceding the filing of the 
application or are reasonably prospective 
as defined in subparagraph (b)(1) ot 
this section, and. In the case of loco¬ 
motives. arc necessary to the perform¬ 
ance of local service and switching. 

§ 253.29 Order of funding. 

fa) Where appropriated funds ore in¬ 
adequate to finance all projects which 
qualify for Federal assistance, projects 
will be funded In the order In which the 
categories in which they fall are set forth 
in section 268.27 of this sub part; that is. 
In descending order of priority from 


1 258.27(b)(1) to 5 258.27<b)(4) and 
within 5 258.27(b)(1), from paragraph 
(i) to paragraph (vii). 

(b) Where appropriated funds ore 
adequate to finance some but not oil 
projects which qualify for Federal as¬ 
sistance within any one of the categories 
described in paragraph (a) of this sec¬ 
tion. priority for funding will be given 
to projects that provide safety improve¬ 
ments and signals, Including under¬ 
passes or overpasses at railroad crossings 
at which injury or loss of life lias fre¬ 
quently occurred or Is likely to occur. 

(c) As between two projects within 
the same category, os described in par¬ 
agraph (a) above, which both either 
provide or do not provide safety im¬ 
provements and signals, priority for 
funding will be given to the project 
which was first proposed In a complete 
application. 

14. An Appendix is added to Part 258 as 
follows: 

Art-roots —Ekvikonmextal Amnexmi 

Part I: Description of the environment tn 
the area of the project before commence¬ 
ment of such project, together with state¬ 
ment of other Federal activities in the area 
which are known, or should be known, to 
the applicant* This description shall In¬ 
clude. without limitation, the following 
information: 

(A) l>emographte data. Statement of pop¬ 
ulation and growth characteristics of area 
and of any population and growth assump¬ 
tions made by applicant In planning the 
project. Such statement should ure the rates 
of growth In the projection compiled for 
the Water Resources Council by the Bureau 
of Economic Analysis of the Department of 
Commerce and the Economic Research Serv¬ 
ice of the Department of Agriculture, com¬ 
monly referred to as the OBER3 projection 
of regional economic activity In the United 
States. Applicants should refer to 1972 
OBERS projections for economic areas, and 
provide 1069 data and 1980 projections for 
tho following: population; manufacturing 
earnings; transportation, communications 
and public utilities earnings; agriculture, 
forestry and fisheries earnings; and mining 
earnings. Information should be provided 
for economic areas which the applicant's 
proposal would affect. 

(B) Current land use patterns. Statement 
of the project's relationship to propoeed land 
use plana, policies, and controls at affected 
communities. Including, where appropriate, 
maps or diagrams. Where tho project la in¬ 
consistent with any such plans, policies, or 
controls, the statement should describe and 
explain in detail the reasons for such 
inconsistency. 

(C) Characteristics of current operations 
The Applicant should indicate the maximum 
allowable speed and frequency of current rail 
traffic on any affected line, the number and 
location of grade crossings, and the length 
of time such grade crossings are blocked dur¬ 
ing a typical day. The Applicant should In¬ 
dicate derailments and fatalities or Injuries 
resulting from accidents Involving trains and 
motor vehicles or pedestrians on such lkneu 
The Applicant should also Indicate the hour* 
of operation on such lines and noise level* 
of rail operations at 100' from the right of 
way. Applicants should refer to the United 
States Environmental Protection Agency 
document titled "Information on Levels of 
Noise Requisite to Protect Public Health and 
Welfare with on Adequate Margin of Safoty’ 
which provides a system of measuring da> 
and night noises on a weighted average. 
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(D) Air quality. The Applicant should in¬ 
dicate the air quality in the region. a* found 
in the state Air Quality Implementation 
Plan* to meet ambient air quality stand¬ 
ard* Each state la required to prepare such 
a plan under the Clean Air Act (42 UB.C. 
1857). Borne states are required to have 
Transportation Control Plans to meet am¬ 
bient air quality standards where transpor¬ 
tation sources pose major air quality prob¬ 
lems. Applicants should refer to state air 
quality agencies or to the Regional Offices of 
the US. Environmental Protection Agency 
for guidance. 

(E) Wetland or coartal zone*. Location, 
types, and extent of wetland areas or coastal 
/ones that might be affected by the project 

<F) Properties and titer of historical or 
cultural significance. Identification of dis¬ 
tricts. sites, buildings and other structures, 
and objects of historical, architectural, 
archeological, or cultural significance that 
may be nlTected by the project ThU should 
be accomplished by consulting the National 
Register and applying the National Register 
Crtterta (3d CFR Part 800) to determine 
which properties that may be affected by the 
project are Included in or eligible for In¬ 
clusion In the National Register of Historic 
Places The National Register la published 
In Us entirety each February iti the FroraaL 
Rcourra. Monthly additions and listings of 
eligible properties are published in the Fkd- 
cial RrotSTxa the first Tuesday of each 
month. The Secretary of the Interior will 
advise, upon request, whether propertlft* are 
eligible for the National Register Officials 
designated by their Governors to act a* State 
Historic Preservation Officers responsible for 
state activities under the National flUtorlc 
Preservation Act may also be consulted A 
listing of these state officials may be found 
at 36 CFR 60.5(d). or may be obtained from 
the Director, National Parks Service. US 
Department of the Interior. Washington. D.C 
20240. 

(G) Publicly-owned park lands, recrea¬ 
tional areas, and waterfowl refuges, and his¬ 
toric sites (45 VUG, /65J(/>). (I) Protected 
land proposed to be used. Describe any pub¬ 
licly-owned land from a public park, recrea¬ 
tion area or wildlife and waterfowl refuge or 
any land from an historic site or wildlife 
and waterfowl refuge or any land from an 
historic site which would be affected or taken 
by the proposed program or project, includ¬ 
ing the size of the land proposed to be af¬ 
fected or taken, available activities on the 
land, use. patronage, unique or irreplaceable 
qualities, relationship to other similarly used 
land In the vicinity of the proposed project, 
and maps, plans, slides, photographs, and 
drawings in sufficient scale and detail to 
dearly show proposed project Include a de¬ 
scription of impacts of the proposed project 
on the land and changes tn vehicular or 
pedestrian access. 


(11) Significant area. Include a statement 
of the national. State, or local significance of 
the entire park, recreation area, wildlife .or 
waterfowl refuge, or historic alle as deter¬ 
mined by the Federal. State or local officials 
having Jurisdiction thereof. In the absence of 
such a statement, protected land Is presumed 
to bo located in an area of natloual. State 
or local significance. 

Part II: The probable impact of the project 
on the environment and measures which can 
be taken to mitigate adverse Impacts. The 
applicant 8hall (1) asoes* the positive and 
negative environmental effect*, including pri¬ 
mary. secondary, and other foreseeable effects, 
on each of the areas specified in Part I above. 
Including long-term impacts associated with 
the increased intensity, if any, of rail opera¬ 
tions. and (2) list measures which can be 
taken to mitigate adverse impacts. Mitiga¬ 
tion measures include control of hours of 
operation, coordination of street blockages 
with adjacent communities, dust and erosion 
control measures, and proposed methods of 
tie disposal. In addition, the applicant shall 
provide the following. 

(A) Statement of the extent to which any 
of the Impacts of the project represent Irre¬ 
versible or Irretrievable commitments of re¬ 
sources. This requires identification of the 
extent to whlcb Implementation of the proj¬ 
ect Irreversibly curtails the range of potential 
uses of the environment. “Resources'* Include 
the natural and cultural resources lost or 
destroyed as a result of the project 

(B) Statement of the relationship between 
local short-term uses of man's environment 
and the maintenance and enhancement of 
long-term productivity. This shall include a 
brief discussion of the extent to which the 
proposed action involves trade-offs between 
short-term environmental gains at the ex¬ 
pense of long-term losses, or vice versa, and 
a discussion of the extent to which the pro¬ 
posed action forecloses future options. 

iC) Statement of any probable adverse en¬ 
vironmental effect which cannot be avoided, 
such as changes tn exposure to noise and 
changes in level of noise or vibration; water 
or air pollution; undesirable land use pat¬ 
tern**; Impacts on public parks and recrea¬ 
tion area*, wildlife and waterfowl refuges, or 
historic sites; damage to life systems; con¬ 
gestion of street traffic in adjacent commu¬ 
nities; delays In the provision of essential 
services (pdioe. fire, ambulance), anticipated 
changes In accident patterns and other 
threat* to health; and other consequences 
adverse to the environmental goals set out In 
section 101(b) of the National Environ¬ 
mental Protection Act. 42 U.S.C. 4331(b). In 
considering noise levels, applicants should 
note any conflict* between projected noise 
levels from rail operation* and HUD stand¬ 
ards for noise at sensitive si tea. such as 
school*, hospital*, parks am! residential loca¬ 
tions. (U5 Department of Housing and 
Urban Development, "Noise Abatement and 
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Control: Department Policy Implementing 
Responsibilities and Standards/' Depart¬ 
mental Circular 1390.2. Chart: External Noise 
Exposure Standards for New Construction. 
April 4. 197.) 

(D) Statement of construction impacts, 
identifying any special problem areac and 
including: (1) Noise impacts from construc¬ 
tion and any specifications setting maximum 
noise levels: 

(II) Disposal of spoil and effect on bor¬ 
row area* and disposal sites r include any 
specifications). 

(III) Measure* to mlnimlxe effects on traf¬ 
fic and pedestrians. 

llv) Consideration or non-point source 
pollution auch an might result from water 
runoff. 

(El Statement of any positive or negative 
Impacts on energy supply and natural re¬ 
source development, including, where ap¬ 
plicable. any effect on either (be produc¬ 
tion or consumption or energy or other natu¬ 
ral resources Discuss such effect* If they 
are significant 

i y j Discussion of problems and objections 
raised by other Federal. State or local agen¬ 
cies. and citizens with respect to Impact of 
the project on the environment 

Fart III Discussion of any alternatives to 
the project that have been considered with 
respect to impact on the environment. If 
cost-benefit analyses have been performed, 
the extent to which environmental cost* 
have been reflected In the analysts ahould 
be stated. Underlying studies, reports, and 
other information obtained and considered 
in preparing each section of the statement 
should be identified For energy comparisons, 
a possible source la Oak Ridge National 
Laboratory Report, “Energy I n ten si vr ness of 
PoAsenger and Freight Transport Modes" by 
Dr. Eric Hirst. April. 1973. For analyzing 
community impacts, the following report 
may be useful: “The Impact* on Communi¬ 
ties of Abandonment of Railroad Service," 
July, 1975. prepared for the U.S. Railway 
Associatlou by the Public Interest Economics 
Center. Washington. DC In examining the 
environmental effect* of highway transport 
as an alternative to rail service, applicant* 
may wish to use the following publication: 
“A Study of the Environmental Impact of 
Projected Increases in Intercity Freight Traf¬ 
fic. August. 1971. prepared for the Associa¬ 
tion of American Railroad* by Battclle, Co¬ 
lumbus. Ohio." 

(Sec 505, Railroad Revitalization and Regu¬ 
latory Reform Act of 1976 (Pub. L 04 210j. 
a* amended.) 

Dated: Jammry 19. 1977. 

A&apu H. Hall. 

Administrator . 

Federal Railroad Administration 

IFR Doc.77 2341 Filed 1 24-77:8:45 am| 
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DEPARTMENT OF LABOR 

Employment and Training Administration 
[20CFR Part 655] 

TEMPORARY EMPLOYMENT OF ALIENS 

Labor Certification Process for Temforary 

Agricultural and Logging Employment 

Notice in hereby given that the Em¬ 
ployment and Training Administration 
of the Department of Labor U proposing 
to amend its regulations governing the 
labor certification process for the tem¬ 
porary employment of aliens in the 
United States In agricultural (including 
Hhcephcrding) and logging occupations. 
The regulations proposed In this docu¬ 
ment. when finalized, are intended to re¬ 
place the current regulations at 20 CFR 
602.10. 10a and 10b. 

Interested persons are invited to sub¬ 
mit comments on the proposed regula¬ 
tions to the Assistant Secretary for Em¬ 
ployment and Training, Attention: Wil¬ 
liam B. Lewis, Administrator. United 
States Employment Service, Room 8000. 
Patrick Henry Bldg.. 601 D 8t.. N.W., 
Washington. D.C. 20213, until Febru¬ 
ary 24.1977. 

Among the proposed changes from the 
present regulations, are the following 
substantive changes: 1. The requirements 
governing sheepherding have been inte¬ 
grated with the requirements for other 
agricultural occupations. 

2. The relationship between employers 
and their agents, such as associations of 
employers, have been set forth with 
greater clarity. 

3. The period of recruitment of U.8 
workers through the Federal-State em¬ 
ployment service system has been 
lengthened from 60 to 90 days, or longer 
under certain conditions. 

4. Provisions have been added govern¬ 
ing fraud and willful misrepresentation 
with respect to temporary labor certifi¬ 
cations and applications therefor. 

6. A provision has been added that, 
if an employer has used foreign workers 
for each of the previous two years, the 
labor certification application must In¬ 
clude a recruitment plan designed to re¬ 
duce the employer's dependence on for¬ 
eign workers. 

6. The requirements involving deduc¬ 
tions from workers* pay have been sim¬ 
plified. 

7. The amount which an employer may 
charge a worker for providing the worker 
with three meals per day has been In¬ 
creased. 

8. The provisions governing workers' 
disability Insurance have been made 
clearer and more flexible. 

9. The amount of work which an em¬ 
ployer must guarantee to offer a worker 
has been increased from three-fourths 
of the workdays to at least 5 eight-hour 
days of work per week. 

10. Provision is made for the publica¬ 
tion of adverse effect piece rates at a 
later date. 

11. The procedure, wlUch was previ¬ 
ously set forth in the Employment Se¬ 
curity Manual, whereby, under certain 
conditions, an employer was permitted 
to pay less than the adverse effect rate 


to physically handicapped UB. work¬ 
ers over CO and under 18 years of age 
who could not produce normally, has 
been set forth In the regulations. 

Accordingly, it is proposed to amend 
Title 20 of the Code of Federal Regula¬ 
tions, by adding a new Part 655 to read 
as follows: 

PART 655—LABOR CERTIFICATION PROC 
ESS FOR THE TEMPORARY EMPLOY 
MENT OF ALIENS IN THE UNITED 
STATES 

A— labor CcrtiflCAlion Proc»*% for 
Temporary Agricuttutrat and Logging Employment 

Sec. 

066.1 8eop« and purpose; definitions 
666.2 Temporary labor certification appli¬ 
cations (general). 

666J! Contents of job offer* 

065.4 Assurance*!. 

066.6 Recruitment plan 

066.0 Recruitment efforts. 

066.7 Action on temporary labor certifi¬ 
cation applications by llie local 

office. 

665.8 Temporary labor certification deter¬ 
minations 

665a Adverse effect rates. 

066.10 Temporary Labor certification ap¬ 
plications Involving fraud or will¬ 
ful misrepresentation. 

066.11 Invalidation of temporary labor cer¬ 
tifications 

066.12 Failure of employers to comply with 
the regulations under this sub- 
part. 

666.13 Petitions for higher meal charges 

AvTiioarrr: 8 CFR 214 2(h) (3) (1); Wag¬ 
ner-Peyser Act of 1033. as amended. 2f> UBC. 
40 et scq. 

$6.>S,I Scope and purpose; definition*. 

(i) Section 214.2(h) (3) (I) of the Im¬ 
migration and Naturalization Service 
Regulations 48 CFR 214.2(h)(3) (!)). 
issued under the Immigration and Na¬ 
tionality Act. requires, in support of a 
petition for the admission of an alien 
into the United fctates to perform cer¬ 
tain temporary labor: 

Either a certification from the Secretary 
of Labor or his designated representative 
stating that qualified persons In the United 
States are not available and that the em¬ 
ployment of the beneficiary will not adversely 
affect the wages and working conditions of 
workers in the United States similarly em¬ 
ployed. or a notice that such a certification 
cannot be made shall be attached to every 
non-lmmlgrant visa petition to accord an 
alien a classification under Section 101(a) 
(16) (If) (11) of the Act 

(b> The temporary labor certification 
procedure is designed to prevent the use 
of foreign labor at the expense of the 
wages and working conditions of United 
States workers similarly employed. Thus, 
temporary foreign workers may only be 
used to meet shortages which occur In a 
particular occupation or industry. In the 
long run. normal adjustments in wages 
and working conditions should bring 
sufficient United States workers to an 
occupation. 

(c) The regulations in this subpart 
set forth the process by which tem¬ 
porary labor certifications may be ap¬ 
plied for, and by which they may be 
granted or denied. 

(d) Definitions of terms used In this 
subpart For purposes of this subpart: 


“Administrator" means the chief offi¬ 
cial of the United States Employment 
Service or the Adminstra tor's designee. 

"Adverse effect rate" means the wage 
rate which the Administrator has deter¬ 
mined must be offered and paid to for¬ 
eign and U.8. workers for a particular oc¬ 
cupation and/or area so that the wages 
of similarly employed UB. workers will 
not be adversely affected. The Adminis¬ 
trator may determine that the prevailing 
wage rate in the area and/or occupation 
is the adverse effect rate, or that a wage 
rate other than the prevailing wage rate 
is the adverse effect rate. 

“Area of intended employment" meant- 
the area within normal commuting dis¬ 
tance of the place (address) of intended 
employment. If the place of intended em¬ 
ployment is within a Standard Metro¬ 
politan Statistical Aren <8MSA>, anv 
place within the 8M8A is deemed to be 
within normal commuting distance of 
the place of Intended employment. 

"Employment and Training Adminis¬ 
tration (ETA)" means the agency within 
the Department of Labor (DOL) which 
includes the United States Employment 
Service (USES). 

"Employer" means a person, firm, 
corporation or other organization which 
currently has a location within the 
United States to which U.8. workers may 
be referred for employment, and which 
proposes to employ a full-time worker 
at a place within the United States or the 
authorized repersent&tive of such a per¬ 
son, firm, or corporation. For purpose^ 
of this definition an "authorized repre¬ 
sentative" means an employee of the em¬ 
ployer whose position or legal status 
authorized the employee to act as tie 
agent for the employer in labor certifica¬ 
tion matters. Neither the term "em¬ 
ployer" nor "authorized representative" 
shall mean an association of employers 
which acts as the agent of a group of 
employers for temporary labor certifica¬ 
tion purposes. 

“Job opportunity" means a job opening 
for employment at a place in the United 
8iates to which UB. workers can be 
referred. 

“local employment service office’ 
means an office of a State employment 
service agency which serves a particular 
geographic area within a State. 

' Notice of Findings ** means a notice 
which sets forth the bases upon which a 
Regional Administrator intends to den> 
a temporary labor certification unless the 
bases are satisfactorily rebutted. 

"Regional Administrator, Employ men r 
and Training Administration iRA)“ 
means the chief official of the Employ¬ 
ment and Training Admin fa tration 
(ETA) in a Department of Labor (DOL) 
regional office. 

"Secretary" means the Secretary oJ 
Labor, the chief official of the U.S. De¬ 
partment of Labor, or the Secretary's 
designee. 

“Temporary labor certification" means 
the determination by the Secretary of 
Labor, pursuant to 8 CFR 214.2(h) (3) (1) . 
that (1) there are not sufficient US. 
workers who arc qualified and available 
to perform the work and (2) the employ¬ 
ment of the alien will not adversely affect 
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the wages and working conditions of 
similarly employed U.S. workers. 

“United States Employment Service 
(USES)” means the agency of the U.S. 
Department of Labor, established under 
the Wagner-Peyser Act of 1933. which is 
charged with administering the national 
system of public employment offices and 
carrying out the functions of the Secre¬ 
tary under the Immigration and Nation¬ 
ality Act. 

“United States worker" means any 
worker who. whether UJB. citizen or alien, 
is legally permitted to work permanently 
within the United States. 

8 655.2 Temporary l*ln>r certification 
application* (general). 

*a> An agricultural or logging em¬ 
ployer anticipates a labor shortage may 
request a temporary labor certification 
for temporary foreign workers by filing, 
or by having an agent file. a temporary 
labor certification application, signed by 
the employer, with a local office of a 
State employment service In the area of 
Intended employment. However, if the 
temporary labor certification application 
is filed by an agent, such as an associa¬ 
tion of employers, the agent may sign 
the application If an agent is used, the 
application must be accompanied by a 
letter from each employer, signed by the 
employer, which authorizes the agent to 
act on the employer's behalf and which 
states that the employer assumes full re¬ 
sponsibility for the accuracy of the ap¬ 
plication. for all representations made by 
the agent on the employer's behalf, and 
for the fulfillment of all legal require¬ 
ments arising from live temporary’ labor 
certification. 

(b) Every temporary labor certifica¬ 
tion application shall Include: 1 1 > A copy 
of the job offer used by the employer (or 
each employer In the recruitment efforts 
for both VJ8. and foreign workers. The 
job offer for each employer shall state the 
number of workers needed by the em¬ 
ployer, and shall be signed by the em¬ 
ployer. The Job offer shall comply with 
the requirements of 3 655.3. If the State 
agency informs the employer that work¬ 
ers, who are fluent and/or literate in 
Spanish and who are not substantially 
fluent and/or literate in English, will be 
recruited for the job opportunities, a 
ropy of the Job offer written In Spanish 
shall be submitted; 

(2) The assurances required by S 655.4 
of this subpart; 

(3) If applicable, the recruitment plan 
required by I 655.5; and 

<4> Documentation showing the em¬ 
ployer’s efforts to recruit VB. tvorkers 
as required by 3 655.6 

«c> A temporary labor r ifleation 
application shall be filed li sufficient 
time to allow the local office to attempt 
to recruit U.8. workers through the Em¬ 
ployment Service intrastate and inter¬ 
state clearance systems for 90 calendar 
days, unless the RA has tiotificd the em¬ 
ployer in writing at least 30 days prior to 
the filing of the application that more 
than 90 days will be needed; the RA. 
however, shall never specify a period In 
excels of six months, and shall offer the 
employer assistance in recruiting U.S. 
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workers. This 90-day period <or longer 
period if applicable) .shall be in addi¬ 
tion to the time necessary for the em¬ 
ployer to secure foreign workers by the 
date of need if the temporary labor cer¬ 
tification is granted. The Department of 
Labor, however, may grant or deny the 
temporary labor certification prior to the 
ending of the 90 calendar days (or longer 
period if applicable >. 

§ 6655.3 Content* of jol> offer*. 

(a) Each employer’s Job offer shall 
state that: tl) The employer will pro¬ 
vide housing without charge which will 
meet either the full set of Department of 
Labor. Employment and Training Ad¬ 
ministration standards set forth at 20 
CFR Part 620 or the full set of Depart¬ 
ment of Labor. Occupational Safety and 
Health Administration standards set 
forth at 20 CFR 1910.142; 

(2) The employer, cither ou Its own 
or in combination with other employers 
will provide housing to U.S. workers who 
are women and to those who need family 
housing; 

(3»(i> If applicable, the w orker will be 
eligible for workers’ compensation for In¬ 
jury and disease arising out of and In 
the course of the worker’s employment; 
or 

«il) If the worker will not be covered 
by the State workers’ compensation law. 
the employer will provide, at no cost to 
the worker, insurance covering injury 
and disease arising out of and in the 
course of the worker’s employment, and 
that the Insurance will provide benefits 
at least equal to those provided under 
the State workers’ compensation law; 

(4) The employer will furnish, with¬ 
out cost to the worker, all tools, supplies 
and equipment required to perform the 
work including all necessary protective 
clothing and special footwear and that, 
if any of these items arc provided by the 
worker, the employer will reimburse the 
worker for the cost; 

(53 The employer will provide the 
worker with three meals a day. and shall 
state the cost to the w r orker for such 
meals. The cost shall not bo more than 
63.25 per day unless the RA has approved 
a higher cost pursuant to 3 655.13. 

<6)<l) The employer will provide or 
pay for the worker’s transportation and 
dally subsistence from the worker’s home 
or place of lost employment, whichever Is 
applicable, to the place of employment 
provided the worker works for 50 per¬ 
cent or more of the contract period, and 
that the amount of the dally subsistence 
payment will be at least as much as the 
amount the employer will charge the 
worker for three meals a day at the place 
of employment; 

111) Whether the employer will ad¬ 
vance payment to the worker for the 
costs of transportation and subsistence 
cn route; 

(7) If the wortter completes the con¬ 
tract period, the employer will provide 
or pay for the worker’s transportation 
and daily subsistence from the place of 
employment to the place from which 
the employer recruited the worker ’home 
or last place of employment, whichever 
Is applicable) unless the worker has 
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immediately subsequent employment 
with an employer who has contracted 
with the worker to pay for the worker’s 
transportation and dally subsistence ex¬ 
penses to that employer’s worksite. 

<8> The employer will provide trans¬ 
portation between the worker’s on-the- 
job site living quarters and the place 
where the work is to be performed with¬ 
out cost to the worker, and that all such 
transportation will be in accordance with 
all applicable laws and regulations. 

(9> The employer, unless the prevail¬ 
ing practice in the area of intended em¬ 
ployment is for tlie employer to pay for 
all travel time as work-time, will pay the 
worker the adverse effect rate <or the 
adverse effect rate’s piece rate equiva¬ 
lent) for all travel time to work In excess 
of onc-half hour and for all travel time 
from work in excess of one-half hour. 

CIO)(1) The employer guarantees the 
worker the opportunity to work for 5 
eight-hour workdays out of each week, 
and that. if. under the guarantee or 
otherwise, the employer affords the 
worker employment on a day on which 
the worker refuses to work because of the 
worker’s religious convictions, the em¬ 
ployer will not dismiss the worker for 
not working on that day; 

*11) If the worker is afforded less em¬ 
ployment than guaranteed, the worker 
will be paid an amount equal to the 
amount which the worker would have 
earned if the worker had worked for the 
guaranteed periods: 

(ill) If the worker will be paid on a 
piece rate basis, the employer will use the 
worker’s average hourly earnings to cal¬ 
culate the amount due under the guar¬ 
antee; and 

• iv) That any hours which the worker 
fails to work when the worker has been 
afforded the opportunity to do. and all 
hours of work performed, will be counted 
in calculating the period of guaranteed 
employment; 

(11X1) The employer will keep ac¬ 
curate and adequate records of all the 
worker's earnings and hours of employ¬ 
ment. Including records showing the 
nature of the work performed, the num¬ 
ber of hours of work offered each day 
by the employer and worked each day 
by the worker, the time the worker began 
and ended each workday, the rate of pay, 
the amount of work performed, the 
worker’s earnings, and the amount of and 
reasons for any and oil deductions made 
from the workers wages; 

(11) If the number of hours worked 
by the worker is less than the number 
offered, the records will state the reason 
therefor; 

(ill) The records, including field tally 
records and supporting summary payroll 
records, wfll be made available for in¬ 
spection and copying by representatives 
of the Secretary of Labor, and by the 
worker or the worker’s representatives; 
and 

< Iv» The employer will retain the rec¬ 
ords for not less than three years after 
the completion of the contract: 

(12) The employer will furnish to the 
worker at or before each pay-day. In one 
or more written statements: 
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<i) The worker's total earnings for the 
pay period, broken out by straight'time 
and overtime; 

ill) The worker's hourly rate or piece 
rate of pay; 

(ill) The hours of employment which 
have been offered to the worker; 

(iv) The hours worked by the worker; 
<v) An intemization of all deductions 
mado from the worker's wages; and 
(vi) If piece rates are used, the units 
produced dally; 

03) The employer will comply with 
all applicable Federal, StuU* And local 
laws, Including employment-related 
safety and health laws; 

<14X1) If the worker will be paid by 
the hour, the employer will pay the 
worker the adverse effect rate; or 

<ii> If the worker will be paid on a 
piece rate basis, the piece rate will be 
based on the normal efforts of average 
U.8. workers and will be designed to 
produce average hourly earnings at least 
equal to the adverse effect rate, and that, 
if the piece rate does not result in aver¬ 
age hourly earnings at least equal to the 
adverse effect rate, the worker's pay at 
each pay period will be supplemented so 
that the worker's earnings are at least 
as much as the worker would have 
earned if the worker had been paid the 
adverse effect rate; 

<15> The frequency with which the 
worker will be paid <in accordance with 
the prevailing practice in the area of In¬ 
tended employment, or at least biweekly 
whichever is more frequent); 

<16) If the worker abandons employ¬ 
ment before the end of the contract pe¬ 
riod, or is terminated for cause, the em¬ 
ployer will not be responsible for provid¬ 
ing or paying for the subsequent 
transportation of the worker; 

<17Mi) If. before the expiration date 
specified In the work contract, the serv¬ 
ices of the worker are no longer required 
for reasons beyond the control of the 
employer due to a fire or other Act of 
God which makes the fulfillment of the 
contract impossible, the employer may 
terminate the work contract; 

<li) The employer will make efforts to 
transfer the worker to other comparable 
employment. If such transfer Is not ef¬ 
fected. the worker will be returned home 
or to the worker's last place of employ¬ 
ment. whichever is applicable, at the em¬ 
ployer's expense; and that 
<111) Any deductions made from the 
worker's pay by the employer for trans¬ 
portation and subsistence to the place of 
employment will be refunded U> the 
worker. 

< 18) The employer will make those de¬ 
ductions from the worker's paycheck 
which are required by law; 

<b> The Job offer shall specify all de¬ 
ductions. not required by law. which the 
employer will make from the worker's 
paycheck. All deductions shall be reason¬ 
able. If the employer intends to deduct 
the cost of the worker's transportation 
and daily subsistence to the place of em¬ 
ployment. the job offer shall state that 
the worker will be fully reimbursed for 
such deductions upon the worker’s com¬ 
pletion of 50 percent of the worker’s con¬ 
tract period. 


<c> The Job offer shall also contain an 
the provisions contained in any contract 
which the employer agreed to In the 
previous year which conferred benefit 
upon foreign workers additional to those 
set forth in paragraphs CaMl) through 
<a> (18) and (b) of this section. 

<d) < 1 > The Job offer may also contain 
a provision that physically handicapped 
U.S. workers over 60 years of age and/or 
under 18 years of age who ore unable to 
produce normally may be requested or re¬ 
quired by the employer to sign written 
waivers indicating their inability to work 
with normal speed or effectiveness, that 
such workers will not receive the piece 
rate earnings guarantee and that. If they 
ore employed at hourly rates, they will be 
paid rates as low ns 75 percent of the re¬ 
quired adverse effect rate, but not less 
than the applicable Federal or State 
minimum wage. 

(2) If the provision In paragraph <d> 
<1> of this section is Included: 

<l) The job offer must also contain 
provisions that the employer may request 
a U.8. worker to sign a waiver only after 
the ivorkcr has had average hourly earn¬ 
ings below the hourly standard for no less 
than 40 hours of work experience at piece 
rates designed to produce the hourly 
guarantee; that the 40 hour trial work 
experience period may begin only after 
the worker has had 24 hours of training 
In the activity in question: that the em¬ 
ployer will maintain records to demon¬ 
strate the worker’s earning ability during 
the 24 hours of training and during the 
40 hour trial work experience period; and 
that, during this 64 hour period, the 
worker will receive the full hourly ad¬ 
verse effect rate; 

<ii) The waiver shall be worded as fol¬ 
lows: 

I ........... having beta-given 3 right 

(Employee) 

hour day* of training and 40 hour* work ex¬ 
perience a* a ___.... and being un- 

( Occupation) 

able to maintain production *tjtndardH of 

______ here- 

(Minimum) (Acceptable per hour or day) 
by waive my right to the minimum required 

rate of | _.... and authorise my cm- 

(List rate) 

pi oyer to reduce my minimum wage to 

4 -- 

(No lew than 75 percent of adverse effect rate 
(In no ease lean than the applicable mini¬ 
mum Federal or 8tale wage).) 

§ ft.n. ( AMiirism* 

As part of the labor certification ap¬ 
plication the employer shall Include as¬ 
surances signed by the employer, that: 

<a) The employer has not within the 
past year been found by a Court or by 
a Federal or 8tate enforcement agency 
to have failed without good cause to 
comply with an employment contract 
with a United States or foreign agricul¬ 
tural or logging worker, or to have failed 
without good cause to comply with ap¬ 
plicable Federal. State and local em¬ 
ployment-related laws. Including health 
and housing laws and temporary labor 
certification related requirements, or 
that, if the employer was so found, the 
employer has produced conclusive, docu¬ 
mented evidence that the violation has 


been remedied, and assures Uiat It wliJ 
not violate the law or laws in the future; 

(b) The Job opportunity Is not: 

<1> Vacant because the former occu¬ 
pant is on strike or is being locked out in 
the course of a labor dispute, or 

(2) At issue in a labor dispute; 

<c) During the period in which for¬ 
eign workers arc scheduled to be em¬ 
ployed under the terms of the temporary 
labor certification: 

(1) Tlie wages and working condition;* 
which will be offered and afforded by 
the employer to any foreign worker will 
not be higher or more favorable than 
those offered and afforded to U.B 
workers: 

(2> The employer will offer and pro¬ 
vide employment to any U.8. worker who 
is qualified and willing to work in the 
Job opportunity (including women) ami 
will offer and provide housing to such a 
worker and to the worker's family until 
the time the foreign worker who hold^ 
the Job opportunity lias completed 50 
percent of the foreign worker’s contract 
period; and 

(3) The employer will provide each 
U.8. worker with a copy of the worker’* 
employment contract. The employment 
contract which is provided to the worker 
Khali be written in 8|>anish if the worker 
Is fluent and/or literate in S»*ni*h but 
is not substantially literate tn English 

§ 65.1.5 Recruitment plan. 

If the employer has made requests for 
temporary foreign labor for each of the 
preceding two years, the employer shall 
submit as part of the temporary labor 
certification application, a written plan 
lor recruiting and retaining U.8. workers 
which is designed to reduce the use of 
temporary foreign workers. If "such a 
recruitment plan was submitted in the 
previous year, the employer shall sub¬ 
mit documents showing the employers 
efforts to Implement the plan and the 
results of the Implementation. 

§ 655.6 Recruitment vgortn. 

As part of the temporary labor cer¬ 
tification application the employer shall 
include documents clearlv showing the 
employer's efforts to recruit U. 8. work¬ 
ers. The documents must show that: 

<a) Reasonable efforts have been ami 
will continue to be made by the employer 
to obtain U.8. workers at wage rates and 
working conditions no less favorable 
than those offered to aliens; and 

<b> Such efforts included reasonable 
attempts to use workers who commute 
on a dally basis between their residence* 
and Uie place of employment, the me 
of the Employment Service intrastab' 
and interstate clearance system, and 
the employer's participation in special 
youth recruitment programs. 

§ 655.7 Action on tc»np«rur> Labor cer¬ 
tification application* by ihr local 
office. 

(a> When a temporary labor certifica¬ 
tion application is filed with a local em¬ 
ployment service office, the local office 
shall make sure that the application if 
complete. If the application is not com¬ 
plete. the local office shall return It to 
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the employer and shall advise the em¬ 
ployer to re-file It when it is completed. 

«b> IX the application is complete, the 
local office, using the information on the 
ippllcation, shall prepare and process 
an employment service Job order. IX tills 
job order is discriminatory or otherwise 
macceptable as a job order under em¬ 
ployment service regulations, the local 
office shall, as appropriate, either con¬ 
tact the employer to try to remedy the 
defect or return the application to the 
< tnployer with imtuctlons os to how the 
defect can be remedied. 

ic)(l> If the Job order is complete 
and if it complies with employment serv¬ 
ice regulations, the State agency shall 
use the Job order to recruit U. 8. work¬ 
ers from the local area and through the 
Employment Service intrastate and in¬ 
terstate clearance systems. 

<2) In view of the statutorily’ estab¬ 
lished basic function of the employment 
service as a no-fee labor exchange, that 
is. as a forum for bringing together em¬ 
ployers and Job seekers, neither the De¬ 
partment of Labor nor the State employ¬ 
ment service agencies ore guarantors of 
the accuracy or truthfulness of informa¬ 
tion contained on Job orders submitted 
by employers. Nor do such Job orders 
represent an "offer to contract" to which 
the Employment Service is in any way a 
party. Nevertheless. If the Department 
of Labor or a State employment service 
agency finds probable cause to believe 
that an employer's job order contains a 
material representation, the procedures 
at Subpart F of Part 658 of this Chap¬ 
ter shall be followed < as proposed in the 
Federal Register on October 5, 1976. at 
41 FR 44023). 

‘d> The State agency shall send the 
labor certification application to the ap¬ 
propriate Regional Administrator <RA>, 
Employment and Training Administra¬ 
tion, together with a statement indicat¬ 
ing whether the local office believes the 
employer has met requirements of this 
subpart, a report of U.S. worker avail¬ 
ability in the area, a description of the 
recruitment efforts undertaken by the 
local office on behalf of the employer, 
and any other information requested by 
the ETA. 

§ 6.73.8 Temporary labor rcrlifiraiiori 
iLlcrmination*. 

<a) The RA shall determine whether 
Uie employer lias met the requirements 
of §3 655,2-655.6. If the RA finds that the 
employer has complied with those re¬ 
quirements. the RA shall recommend to 
the Administrator in writing that the 
temporary labor certification be granted, 
giving the reasons therefor. If the Ad¬ 
ministrator objects to the granting of the 
temporary labor certification based on 
relevant considerations, the RA shall not 
grant the temporary labor certification 
until and unless the objections arc re¬ 
solved. 

<b> If the RA believes that the em¬ 
ployer's efforts to recruit U.S. workers 
has not been sufficient or that the tempo¬ 
rary labor certification should not be 
granted for other reasons, the RA shall 
issue a Notice of Findings, as defined In 
I 655.1. and shall afford the employer a 
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reasonable time to submit evidence to 
rebut the bases of the Notice of Findings. 

(c) No labor certification shall be 
granted to any employer If the Immigra¬ 
tion and Naturalization Service has noti¬ 
fied the Department of Labor that the 
employer has knowingly had in his em¬ 
ploy during the previous 12 months any 
foreign worker who was not lawfully in 
the United States, or if the employer, in 
the previous 12 months, has been found 
to have violated the Farm Labor Con¬ 
tractor Registration Act or the Federal 
regulations Issued under that Act. 

id) After the labor certification deter¬ 
mination has been made the RA shall 
notify the employer in writing of the 
decision If the labor certification Is de¬ 
nied, the notice shall state the reasons 
therefor and the appeal rights of the 
employer under the Immigration and 
Naturalization Service regulations. 

§ 655.9 Adverse cffcrl rntr». 

<ai Schedule of Rates lor 1976. 


8UU: Rate 

Connecticut----- 2.61 

Florida (sugarcane only). 3.04 

Maine . 2.69 

Maryland .. 2.27 

Massachusetts.. 2.56 

New Hampshire. 2.82 

New York.. 2 48 

Vermont- 2.78 

Virginia... 2. 44 

West Virginia. 2.74 


<b> The adverse effect rate for all areas 
not listed in paragraph (a) of this sec¬ 
tion. for logging and sheepherding. and 
for FlortdA crops other than sugartane. 
shall be the prevailing wage rate for the 
occupation in the area of intended em¬ 
ployment. 

(c> The Administrator shall review the 
adverse effect rates annually in the light 
of changed agricultural and/or similarly 
skilled non-agricultural wage rates In 
each State. The Administrator shall pe¬ 
riodically publish a schedule containing 
(1) The adverse effect rate; and (2) The 
normal piece-rate production of an aver¬ 
age U.S. worker; <3> The adverse effect 
piece rate, that is. the piece rate by which 
an average U.S. worker will earn the ad¬ 
verse effect rate. 

§ 655.10 Temporary labor certifiealion 
application* intuiting fraud or will¬ 
ful nti»rr|>rrM*nlatinn. 

ia) If possible fraud or willful misrep¬ 
resentation involving a temporary labor 
certification application Is discovered 
prior to a final temporary labor certifica¬ 
tion determination, or if it Is learned 
that an application is the subject of a 
criminal indictment or information filed 
In a Court, the RA shall refer the matter 
to the INS for investigation and shall 
notify the applicant in writing of this 
referral. The RA shall continue to proc¬ 
ess the application and may Issue a 
qualified temporary labor certification. 

tb> If a Court finds an applicant in¬ 
nocent of fraud or willful misrepresenta¬ 
tion. or if the Department of Justice de¬ 
cides not to prosecute an applicant, the 
RA shall not deny the temporary labor 
certification application on the grounds 
of fraud or willful misrepresentation. 
The application, of course, may be denied 
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for other reasons pursuant to this sub¬ 
part. 

<c> If a Court or the INS determines 
that there was fraud or willful misrepre¬ 
sentation involving a temporary labor 
certification application, the application 
shall be deemed Invalidated, processing 
shall be terminated, and the application 
shall be returned to the applicant with 
with the reason therefore stated in writ¬ 
ing. 

§655.11 Invalidation of li*ni|M>rar> Li' 
bur n rlifh dliiH)*. 

After issuance, temporary labor certi¬ 
fications are subject to invalidation by 
the INS upon a determination, made in 
accordance with that agency’s proce¬ 
dures or by a Court, of fraud or willful 
misrepresentation of a material fact in¬ 
volving the temporary labor certifica¬ 
tion application. If evidence of such 
fraud or willful misrepresentation be¬ 
comes known to o Regional Administra¬ 
tor. Employment and Training Adminis¬ 
tration or to the Administrator, the Re¬ 
gional Administrator or Administrator, 
as appropriate, shall notify the INS In 
writing. 

§655.12 Failure of employer* to com¬ 
ply with the regulation* under tbi* 
Millport. 

If the Department of Labor or a State 
employment service agency has probable 
cause to believe that an employer's Job 
order contains a material misrepresenta¬ 
tion, or that an employer has not com¬ 
plied with the terms of a temporary' 
labor certification application or of a 
certification, the procedures at subpart F 
of Part 658 of this Chapter shall be fol¬ 
lowed (as proposed In the Federal Regis¬ 
ter on October 5. 1976 at 41 FR 44023). 

§655.13 IVtilhin* for higher meal 
charge*. 

<a> An RA may permit an employer to 
charge workers up to $4.00 for providing 
them with 3 meals per day if the em¬ 
ployer justifies the charge by submitting 
documentary evidence to the RA. 

<b> Evldenco submitted shall include 
the cost of goods and services directly 
related to the preparation and serving 
of meals, the number of workers fed, the 
number of meals served and the number 
of days meals were provided. The cost of 
the following items may be included: 
food; kitchen supplies other than food, 
such as lunch bags and soap; labor costs 
which have a direct relation to food 
service operations, such as wages of 
cooks and restaurant supervisors; fuel, 
water, electricity, and other utilities used 
for the food service operations; other 
coats directly' related to the food service 
operation. Charges for transportation, 
depreciation, overhead, and similar 
charges may not be included. Receipts 
and other cost records for the repre¬ 
sentative pay period shall be available 
for inspection by the Secretary’s repre¬ 
sentatives for a period of 1 year. 

Signed at Washington. D.C.. this 14th 
day of January 1977. 

William H. Kolberg. 

Assistant Secretary for 
Employment and Training. 

(PR Doc.77-2132 Filed 1-24-77:8:45 ».m.| 
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RULES AND REGULATIONS 


Title 42—Public Health 

CHAPTER I—PUBLIC HEALTH SERVICE* 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

SUDCNAPTE* I—MEDICAL CARE QUALITY ANO 
COST CONTROL 

PART 101—PROFESSIONAL 
STANDARDS REVIEW 

Interim Hearings and Appeals of Profes¬ 
sional Standard Review Organization 
Determinations 

On February 20, 1076, interim regula¬ 
tions were adopted and published in the 
Federal Register (41 FR 7878 >, to pro¬ 
vide for hearings and appeals of Profes¬ 
sional Standards Review Organisations 
(PSROs) as required under section 
1159<b> of the 8ocial Security Act <42 
U.S.C. 1320-8 >. While the regulations 
became effective Immediately on publica¬ 
tion. It was anticipated that appropriate 
revisions might be suggested by the 
public and interested persons were in- 
tiled to submit written comments, sug¬ 
gestions or objections, not later than 
March 22. 1976, concerning these interim 
regulations. All comments received with 
respect to the interim regulations were 
given consideration. 

1. A number of comments objected to 
the requirement, in I 101.l402«a), that 
the Statewide Council automatically re¬ 
view every adverse PSRO reconsidera¬ 
tion. This comment was adopted and the 
regulation now requires a dissatisfied 
party to file a request for Statewide 
Council Review, It is not reasonable to 
require the Statewide Council to auto¬ 
matically review cases where no party 
has expressed an interest in obtaining 
such review. Moreover, a heavy workload 
and great expense for the Statewide 
Council would result from automatic re¬ 
view of every adverse PSRO reconsidera¬ 
tion. On the other hand, the burden 
upon a party of filing a request for a 
Statewide Council review is minimal. 
Section 101.1402(a) has been amended 
accordingly. 

2. Comments were received which re¬ 
quested that providers and practitioners 
be afforded hearings by the Secretary 
under section 1159(b) of the Social Se¬ 
curity Act on adverse PSRO determina¬ 
tions. Section 101.1402(b) makes such 
hearings available to beneficiaries or re¬ 
cipients only. This language substantially 
parallels the language In section 1159(b) 
of the Act. Hence, the statute makes no 
express provisions for providers and 
practitioners to obtain Secretarial hear¬ 
ings. At the same time, section 1159(a) 
expressly affords rights to reconsidera¬ 
tion of PSRO determinations to providers 
and practitioners. The limitation of the 
rights of such parties to reconsideration 
under section 1159<a> indicates a delib¬ 
erate legislative design to omit provider 
and practitioner appeals under section 
1159(b). Finally, under section 1159(c) 
of the Acts heariugs in the PSRO pro¬ 
gram "shall be in lieu of any review, 
hearing, or appeal under this Act with 
respect to the same issue." Therefore, 
providers and practitioners arc entitled 
neither to hearings under section 1159 
of the Social Security Act, nor to hear¬ 


ings "on the same issue" <i.e., medical 
necessity, quality, and appropriateness of 
health care) under Title XVIII or XIX 
of the Act. However, on other issues, such 
as coverage and reasonable charges, pro¬ 
viders and practitioners continue to re¬ 
tain rights to Departmental hearings 
provided under law. Section 101.1402<b> 
has not been changed, therefore, to pro¬ 
vide appeals to such parties. 

3. Comments were received question¬ 
ing whether there is an appropriate 
method utilized by the Secretary for se¬ 
lecting impartial medical advisors to the 
Administrative Law* Judges, as required 
under $ 101.1404(b), which assures that 
the advisors are "impartial/’ It was sug¬ 
gested that advisors be chosen from a 
permanent panel created by State and 
local medical societies and that particu¬ 
lar doctors be identified by the societies 
to be consulted in particular cases. It 
Is not clear how this proposed system 
would insure impartiality. In contrast, 
under the regulations adopted, the sys¬ 
tem to be used Ls expected to operate to 
reasonably assure the objective of 
obtaining impartial advice. Under 
S 101.1404(b)(3). a professional advisor 
cannot be consulted if he was directly 
involved in providing services, he or his 
family have a financial interest in the 
institution in which care is provided, he 
participated in the PSRO or Statewide 
Council decisions, he has staff privileges 
at the Institution where services are pro¬ 
vided. or he is on the governing board 
of the PSRO or Statewide Council. The 
enumerated cases were considered to in¬ 
dicate the various factors which would 
prejudice an advisor to an improper de¬ 
gree. However, in order to insure that 
other cases of bias may be considered, 
the regulations have been amended to 
provide that where a reasonable showing 
is made to the Administrative Law Judge 
that an advisor may be biased in a case, 
the advisor's opinion will not be utilized 
and the Administrative Law Judge must 
obtain the advice of another professional 
advisor. Moreover, the selection process 
described in Comment 4 assures input 
from local medical societies and is ex¬ 
pected to further insure impartiality. 

4. It was suggested that language be 
added to the regulation to assure that 
the medical advLsor is recognized as a 
peer of the professional whose services 
are being reviewed. Since the regulation 
calls for “appropriate professional con¬ 
sultation" (emphasis added), the lan¬ 
guage is considered sufficient. In fact, 
the system which is used by the Bureau 
of Hearings and Appeals to assure the 
competence and qualifications of ad¬ 
visors will also assure that appropriate 
peers are utilized to review* the work of 
other physicians. The Bureau has entered 
into contracts with physicians through¬ 
out the country to provide appropriate 
medical consultation for Administrative 
Law* Judges conducting hearings under 
various titles of the Social Security Act, 
including Title XI. These physicians are 
recommended by medical societies and 
other physicians. Before the physicians 
are selected, their background and cre¬ 
dentials are closely scrutinized in such 
publications as the American Medical 


Association’s Directorate of Doctors and 
in other medical literature relating to 
specialists prepared by the specialty 
boards and thr American Medical Asso¬ 
ciation. An advisor must be a member, 
in good standing, of his local medical 
society. After the physicians creden¬ 
tials are verified, interviews ore held with 
members of the staff at the hospital at 
which he practices. Most of the advisors 
are board certified and they represent 
every* medical specialty and geographic 
locale. The broad expertise and the het¬ 
erogenous nature of this panel of medi¬ 
cal advisors will enable the Administra¬ 
tive Law Judge to obtain a consultant 
in a hearing Involving a PSRO determi¬ 
nation who has the appropriate quali¬ 
fications to be considered a peer of the 
physician who provided the services in 
question. At the same time, it is the 
general practice u> utilize an advisor 
residing and practicing in the same area 
as the practitioner who rendered the 
services, assuring that, to that extent, 
a geographic peer will be consulting in 
the case. However, since advisors who 
have precisely the same qualifications as 
the professional under review*, or who 
reside in the same locality as the profes¬ 
sional Involved, are not always available 
to consult, it was not considered appro¬ 
priate to require specific peer qualifica¬ 
tions under the regulations. 

5. A suggestion was received that the 
medical advisors be subject to oral cross 
examination at the hearings or sub¬ 
jected to questions through a deposition 
form of proceeding prior to the hearing 
Past experience in Title XVIII hearings 
and the procedures adopted for use in 
Title XI hearings, indicates that cross 
examination protections or similar pro¬ 
tections. will be provided. In the major¬ 
ity of Title XVm cases, the medical 
advisor has. in fact, appeared and testi¬ 
fied before the Administrative Law Judge 
at the hearing. At such time, the advisor 
may be examined by the claimant and/or 
his representative <20 CFR 404.939). 
Where an advisor’s opinion is obtained 
in writing, the claimant will be afforded 
an opportunity to examine the opinion 
and rebut it through additional evidence, 
oral testimony or a written statement 
• 20 CFR 404.927). 

6. Comment was received questioning 
whether PSRO medical necessity deci¬ 
sions must be accepted by a Medicaid 
State agency. Under sections 1154(b), 
1155(a) and 1158 of the Social Security 
Act. PSROs. whether conditionally or 
unconditionally designated, will have 
Anal authority for purposes of payment 
under the Act on issues of medical neces¬ 
sity, quality, and appropriateness of 
health care services. Medicaid State 
agencies have been notified of this by 
the Department, and regulations ore 
under development within the Depart¬ 
ment to Implement these provisions. 
However, even in the absence of regula¬ 
tions. section 1164 of the Act provides 
that the provisions of Title XI, Part B 
of the Act shall apply automatically to 
Medicaid 8tate plans. 

7. Comment was received that rules 
regarding confidentiality of appeals data 
should be made a specific requirement 
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of these regulations. Data acquired or 
generated by a PSRO in the exercise of 
its functions is currently prohibited from 
public disclosure by section 1166 of the 
Act except where disclosure is necessary 
to carry out the purposes of Title XI or 
where disclosure is otherwise authorized 
by regulations. Regulations to further 
implement this provision relating to con¬ 
fidentiality of PSRO data arc currently 
under development within the Depart¬ 
ment. However, disclosure of PSRO data 
and information which is necessary to 
carry out PSRO reconsiderations and 
Secretarial hearings is clearly author¬ 
ized under section 1166(a) (1) of the Act, 
without the necessity for regulations. 

8. Comment was received recommend¬ 
ing that simplified administrative pro¬ 
cedures should be included in the final 
regulations. Although the requirements 
for conduct of the hearing itself arc 
lengthy and specified in some detail, this 
is in order to ensure that full due process 
is accorded the appellant. However, the 
procedures for requesting a hearing ore 
very simple and should pose no burden 
or obstacle to the claimant. 

9. It was proposed that a Controversy 
Involving a claim of $100 would more 
appropriately be handled at the local 
level rather than by the Statewide PSRO 
Council, and that the required amount 
in controversy for Statewide Council re¬ 
view should be $1000. The right of pro¬ 
viders. practitioners, and beneficiaries 
and recipients to a review by a State¬ 
wide Council from an adverse PSRO re¬ 
consideration. where a Statewide Coun¬ 
cil exists and the claim is at least $100, 
is statutorily mandated by section 1159 
<b> of the Act and may not be waived 
or modified by regulation. 

10. Comments recommended that the 
interim regulations should have been 
published as proposed rulemaking allow¬ 
ing prior public comment rather than as 
Anal rules effective upon publication. As 
explained in the preamble to the interim 
regulations, since conditional PSRO s are 
currently making determinations which 
are conclusive for purposes of payment 
under the Social Security Act. and since 
rights to reconsideration, hearing and 
appeal under section 1159 ore statutorily 
required, the Department believes that 
good cause existed in accord with the 
Administrative Procedure Act (5 U.S.C 
553) to make these interim regulations 
effective upon publication. However, pub¬ 
lic comment on the interim regulations 
was invited and considered and revisions 
set out in this Notice are the result of 
such public input. Moreover, regulations 
in proposed form setting out more de¬ 
tailed procedures for PSRO reconsidera¬ 
tions, hearings and appeals will be pub¬ 
lished in proposed form in the future, 
providing additional opportunity for 
public comment. 

11. Comment was received suggesting 
that the regulations should require the 
hearing body to conduct and decide the 
hearing within a specified limited time 
from the date of the request. Since the 
time needed to conduct the hearing will 
vary depending In part upon the type 
and extent of evidence the claimant 
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wishes to present at the hearing, this 
would not be an appropriate rule and 
could be disadvantageous to claimants. 
Administrative efforts to Increase the 
number of hearing officials and other 
actions are expected to reduce unneces¬ 
sary delays in the hearing process. 
Hence, no change in the regulation has 
been made. 

12. It was proposed that language 
regarding continuance of the States’ au¬ 
thority to conduct hearings on issues of 
scope of Medicaid benefits and eligibility 
should be incorporated not only in the 
Preamble but also in the body of the 
regulations. The language of § 101.1401 of 
the regulations, which provides that 
these regulations are applicable only to 
hearings provided by the Secretary with 
regard to determinations made by a 
PSRO under section 115S(a> of the Act, 
clearly delineates the PSRO’s authority 
since section 1155(a) relates only to 
PSRO determinations of medical neces¬ 
sity. quality, and appropriateness of 
healtli care services. Hence, such addi¬ 
tional language regarding coverage 
determinations and hearings would be 
redundant. 

13, Comment was received that there 
should be two levels of appeal from a 
PSRO adverse initial determination prior 
to Statewide Council review: i.c., a recon¬ 
sideration by a hospital delegated review 
functions under section 1155(e) of the 
Act, and another reconsideration by the 
PSRO. Section 1159(a) of the Act clearly 
provides for only one reconsideration of 
an adverse claims decision. To require 
another reconsideration, where the 
statute already requires numerous levels 
of review, including Statewide Council 
review, a hearing by the Department, and 
Judicial review would be administratively 
burdensome, time-consuming and con¬ 
fusing to beneficiaries and recipients. 

Accordingly, 42 CFR Purt 101. Subpart 
N is revised as set forth below . 

Effective Date . This regulation shall 
become effective January 25. 1977. 

Not*.—T he Department of Health, Educa¬ 
tion. and Welfare ha* determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an Inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107 

Dated: December 15. 1976. 

Theooore Cooper. 

Assistant Secretary for Health. 

Approved: January 18. 1977. 

Marjorie Lynch. 

Acting Secretary . 

Subpart N —Hearing* and Appeal* of Professional 

Standards Review Organization Determinations 

Interim Regulations 

Sec. 

201.1401 Applicability of section 1150(b) 

hearing procedures. 

101.1402 Right to reconsideration, review 

and hearing 

101.1403 Utilization of procedure* under 

Tide XVUI. Part A of the Social 
Security Act. 

101.1404 Professional consultation. 

101 1405 Determining amount in contro¬ 
versy In case of proposed services. 
101 1406 Right to Judicial review. 
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Authosity; Sec. 1150. Social Security Act: 
la-c. 24OP Pub. L. 92-603: 86 8tat, 1420-1445 
(42 V8.C. 1320C-B); sec. 1102 of Social Se¬ 
curity Act, 49 Stat. 047 as amended (42 
UB.C 1302). 

§ 101.1 401 Applicability- 

The regulations of this subpart are 
applicable to hearings provided by the 
Secretary pursuant to section 1159(b) of 
the Social Security Act (hereinafter 4, the 
Act*** with regard to determinations un¬ 
der section 1155(a) of the Act by a PSRO. 
including a conditional PSRO. which has 
assumed full review' responsibility in 
specified health care institutions. 

§ 101.1 102 Kialit In rtn'oiudilrration, re- 
% icw anil hearing. 

(a) Any beneficiary or recipient who Is 
entitled to benefits under the Act (other 
than Title V>. or a provider or practi¬ 
tioner who is dissatisfied with a deter¬ 
mination. with respect to a claim, made 
by a Professional Standards Review Or¬ 
ganization in carrying out its responsibil¬ 
ities for the review' of professional activ¬ 
ities in accordance with paragraphs < 1 1 
and (2> of section 1155(a) of the Act 
shall, after being notified of such deter¬ 
mination, be entitled to a reconsidera¬ 
tion thereof by the Professional Stand¬ 
ards Review' Organization, and, where 
tiie Professional Standards Review Or¬ 
ganization reaffirms such determination 
in a State which lias established a State¬ 
wide Professional Standards Review 
Council, and where the matter in con¬ 
troversy is $100 or more, such determi¬ 
nation shall, upon the written request 
of the dissatisfied party, be reviewed by 
professional members of such Council 
and, if the Council so determines, re¬ 
vised. 

<b> Where the determination of a 
Statewide Professional Standards Review 
Council is adverse to the beneficiary or 
recipient (or where there is no such 
Council in a State and where the matter 
in controversy is $100 or more), such 
beneficiary or recipient shall be entitled 
to a hearing thereon by the Secretary 
to the same extent as provided in section 
205<b> of the Act. 

(c) Any review or appeal provided un¬ 
der this section shall be in lieu of any 
review, hearing or appeal under the Act 
with respect to the same issue. 

§101.1103 t/tiUxaliittt Ilf Tillr Will. 
1'iart A, hearing procedure** 

The procedures specified in 4 405.722 
(time and place of filing request for 
hearing». Iff 405.740 through 405.747 (de¬ 
termining amount in controversy*. 
19 404.919 through 404.952 and 404.954 
through 404.956 (procedures for conduct 
of hearings and Appeals Council review i; 
I! 405.750. 404.958, 404.961 through 

404.963, and 404.966 < reopening initial or 
reconsidered determinations and hear¬ 
ings or Appeals Council decisions*; and 
49 404.971 through 404.973 < representa¬ 
tion of parties) of Title 20 Code of Fed¬ 
eral Regulations, except to the extent 
inconsistent with specific provisions of 
this Subpart N. shall govern hearings 
under section 1159(b) of the Act. 
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§ 101.1101 Pn»fr>'ioiwl roti«ullMlNm. 

(a) Any decision made by an Admin¬ 
istrative Law Judge with regard to a 
PSRO determination shall be made only 
after receiving and considering appro¬ 
priate professional consultation on the 
matter. 

fl>) Professional consultation shall be 
obtained by the Administrative Law 
Judge, in the form of cither testimony or 
written opinion, from an impartial med¬ 
ical advisor selected by the Social Secu¬ 
rity Administration in each matter which 
he is to decide under section 1159(b). 
Such consultation shall be part of the 
record, and shall be considered by the 
Administrative Law Judge along with 
other evidence of record in deciding the 
issues before him. 

<1> Each party shall have the right to 
examine all evidence of record, including 
that obtained from the medical advisor, 
and to present rebuttal evidence. Such 
rebuttal evidence shall be made part of 
the record for consideration. 

(2) Such consultation shall be ren¬ 
dered by a licensed doctor of medicine 
or osteopathy whenever the health care 
services or items in question were pro¬ 
vided or proposed to be provided by an¬ 


other licensed doctor of medicine or 
osteopathy. 

‘3• No professional advisor shall be 
utilized to provide such consultation if: 
<D he was directly or indirectly Involved 
in providing the services which are the 
subject of the hearing; (it) he or any 
member of his family has. directly or 
indirectly, any financial interest in the 
institution in which such services were 
provided or were proposed to be pro¬ 
vided; (Ui) he participated w the PSRO 
initial or reconsidered determinations or 
the Statewide Council determination 
which is the subject of the hearing; Civ) 
he has staff privileges in the institution 
in which such services were provided or 
proposed to be provided: <v) he Is a 
member of the governing body of the 
PSRO or a member of the Statewide 
Council which rendered a determination 
in the matter; or < vi) a reasonable allow¬ 
ing is made to the Administrative Law 
Judge that an advisor may be biased 
with regard to the case under review. 
Where a professional advisor is rejected, 
the Administrative Law Judge shall ob¬ 
tain appropriate professional consulta¬ 
tion from another professional advisor 
who meets the requirements of this Sub¬ 
part. 










§ 101.1 105 Dtlrrminiup nmminl in ron» 
trover** in of proptiMti ncrvim. 

Where services or items proposed to 
be provided have been disapproved by 
the PSRO. the amount in controversy 
shall be determined upon the basis of 
reasonable estimates of the amounts 
which would be charged the Individual 
If such services or Items were provided, 
and shall be computed In accordance 
with the prlclples set forth in section 
405.740 of 20 CFR. 

§ 101.1 i06 Might io judicial review. 

To the extent authorized by section 
1159<b) of the Act. a party to a decision 
of the Appeals Council <ste section 404.- 
960 of 20 CFR). or the decision of an Ad¬ 
ministrative Law Judge where the re¬ 
quest for review by the Appeals Council 
was denied, may obtain a court review 
where the amount in controversy after 
Appeals Council review Is $1,000 or more, 
by filing a civil action in a district court 
of the United States in accordance with 
the provisions of section 205(g) of the 
Act (see 5 4221110 of 20 CFR for filing 
procedure). 

\m Doc.77-2228 Filed 1-24-77;8:48 un) 
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Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION, DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE 

| Docket No. 75N-0001) 

ADMINISTRATIVE FUNCTIONS, 
PRACTICES, AND PROCEDURES 

General Provisions 

The Food and Drug Administration 
< FDA ► Is issuing in Anal form the general 
provisions for its administrative func¬ 
tions. practices and procedures. The reg¬ 
ulations shall be effective February 24. 
1977. 

Included within this subnart <21 CFR 
Part 2, 8ubpcrt A ) are regulations estab¬ 
lishing procedural requirements for pub¬ 
lic requests for agency action or chal¬ 
lenges to agency action, for the issuance 
of regulations by the agency, for the 
compilation and maintenance of the ad¬ 
ministrative record of agency decisions 
and actions, and. generally, for the con¬ 
duct of agency business with the public. 
The regulations include provisions that 
specify the terms on whirh FDA officials 
will meet with members of the public and 
provisions that govern providing advice 
and information to the public on agency 
business. The provisions of Subpart A will 
apply to oil aspects of FDA business un¬ 
less superseded by other requirements 
specifically applicable to a particular 
class of actions or decisions. 

The notice of proposed rule making 
on which these regulations are baaed was 
published in the Federal Register of 
September 3. 1975 <40 FR 40682>. In the 
preamble to that proposal, the Commis¬ 
sioner of Food and Drugs discussed the 
initial Issuance of these and related reg¬ 
ulations, published in the Federal Reg¬ 
ister of May 27, 1975 <40 FR 229501, 
and subsequent litigation < American Col¬ 
lege of Hi'uropsychopharmacologjt v. 
Weinberger, et al .. Civil Action No. 75- 
1187) that resulted in their withdrawal 
as a final regulation and republication 
as a notice of proposed rule making. 
Other subparts of Part 2 proposed on 
September 3, 1975, have since been pub¬ 
lished separately in the Federal Regis¬ 
ter os final regulations as follows: Sub¬ 
part C—Public Hearing Before a Pub¬ 
lic Board of Inquiry, June 28. 1976 (41 
FR 26636); Subparts E. F. and O—Pro¬ 
cedures for Public and Regulatory Hear¬ 
ings and Regulations Governing Stand¬ 
ards of Conduct and Conflict of Interest. 
November 2.1976 (41 FR 48258»; Subpart 
B—Formal Evidentiary Public Hearings. 
November 23. 1976 <41 FR 51706>; and 
Subpart D—Public Hearing Before a 
Public Advisory Committee. Novem¬ 
ber 28. 1976 (41 FR 52148). 

Most of the comments received on the 
provisions of Subpart A were from manu¬ 
facturers of regulated products, includ¬ 
ing industry trade associations, profes¬ 
sional associations, consumer groups, 
and individuals. Approximately 160 com¬ 
ments were received, including several 
comments on the May 27. 1975 final reg¬ 
ulation, which, while subsequently with¬ 
drawn, was virtually identical in sub¬ 
stance to the September 3. 1975 propos¬ 
al. A sec tion-by-section discussion of 


the substantive provisions of the regu¬ 
lations appeared In the preamble to 
that proposal. A summary of the Issues 
raised by the comments, and the Com¬ 
missioner’s resolution of those issues, are 
set forth below. 

No comments were received regarding 
§2.1 8cope (21 CFR 2.1), and It Ls 
adopted as proposed. 

1. Two comments were received re¬ 
garding ? 2.3 Definitions (21 CFR 2.3), 
both of which addressed the definition 
in *2.3<a)U2> of “interested person.*' 
As explained In the preamble to the pro¬ 
posed rule, “Interested person'* and “any 
person who will be adversely affected** 
have been defined broadly to include any 
person who wishes to rarticirate in any 
proceeding of FDA. No particular In¬ 
terest, specific economic or other harm, 
or other indicia of “standing** is required 
before a person may participate in or 
challenge any agency action. 

One of the comments supported 
eliminating from the definition of “In¬ 
terested person’* the requirement of a 
specific showing of interest. The other 
comment objected to the proposed defi¬ 
nition as too broad The comment argued 
that, by not limiting participation in 
agency matters to tho«e who can show 
a definite interest that can be adversely 
afTccted. FDA proceedings may become 
protracted and burdened by numerous 
parties seeking to participate merely on 
the grounds that they represent some 
broad public interest. This, the comment 
argued, will prevent FDA proceedings 
from being expeditiously concluded in 
an orderly manner. 

The Commissioner disagrees with tliis 
comment and has retained the proposed 
definition of “interested person** in the 
final regulation. Contrary to the com¬ 
ment. he maintains that persons 
espousing only broad Interests shared 
generally by the public are entitled to 
participate fully In agency proceedings. 
As noted in the preamble to the proposal, 
FDA activities cover a broad range 
and affect every citizen generally, and 
thus oil persons are entitled to partici¬ 
pate in, and question, actions of the 
agency. The Commissioner is not per¬ 
suaded that many agency actions will 
be seriously delayed as a result of the 
broad definition of “interested person,** 
but he concludes that any delay that is. 
likely to occur will be outweighed by 
the advantages of permitting unimpeded 
access by all persons to agency proceed¬ 
ings. 

2. One comment on 8 2.4 Summaries 
of administrative practices and proce¬ 
dures <21 CFR 2.4> urged that the dis¬ 
tribution of the summaries by the Com¬ 
missioner be wide and systematic so that 
public awareness would not be left to 
chance. 

While the Commissioner agrees fully 
with the objective expressed by the com¬ 
ment, he believes it undesirable to modify 
the provision to impose on the agency 
what could be viewed as a requirement to 
establish a special distribution procedure. 
Every reasonable effort will be made by 
the agency to distribute the material so 
that it reaches as many segments of the 
public as possible. 


3. Many comments were received in 
response to several aspects of 8 2.5 
Submission of documents to hearing 
clerk: computation of time: availability 
for public disclosure <21 CFR 2.5). Sev¬ 
eral comments objected to the require¬ 
ment in proposed 8 2.5(b) that submis¬ 
sions signed by attorneys or other au¬ 
thorized representatives be accompanied 
by signed statements of authorization, 
unless documentation of authorization 
has previously been submitted as part of 
the administrative file in the same pro¬ 
ceeding. The comments argued, gen¬ 
erally. that the requirement was exces¬ 
sive: that it was unwarranted to assume 
that an attorney would undertake to 
represent a party before the agency when 
he waq, not authorized to do so. Many 
comments argued tliat such a require¬ 
ment was obviously superfluous when the 
attorney is in-house counsel to a cor¬ 
poration or organization. One comment 
inquired whether such an attorney, if an 
officer of the company, would be required 
to have his authority verified by another 
officer, and whether the corporate seal 
must also be affixed. Several comments 
noted that the Federal courts do not re¬ 
quire the verification contemplated by 
the proposed rule, and thus Questioned 
whether there could be a valid basis for 
imposition of the requirement by FDA. 

After consideration of the comments, 
the Commissioner has concluded that the 
requirement should be deleted. He Is per¬ 
suaded by those comments questioning 
whether unauthorized submissions have 
been a problem for the agency, and lie 
concedes that they have not. In any 
event, he believes tliat sanctions already 
available, notably 18 U.S.C. 1001 <the 
“False Reports to the Government Act*’), 
as well as the Canons of Professional 
Ethics, will adequately ensure that at¬ 
torneys or others representing parties 
or interested persons before the agency 
are authorized to do so. 

A conforming change in 8 2 130 <21 
CFR 3.130), which in part establishes a 
similar verification requirement for any 
person representing another in a formal 
evidentiary public hearing under Sub¬ 
part B. will be made In a subsequent 
publication. 

4. Several comments objected to £he 
requirement in proposed 8 2.5<c) tliat 
all da la and information referred to or 
in any way relied upon shall be Included 
in each submission in full and may not 
be incorporated by reference, and to the 
requirement in paragraph <c)(l) that a 
copy of any article or other reference 
or source be included in each submission. 

The comments contended that these 
companion requirements were unduly* 
burdensome for various reasons. Several 
urged that submission be considered un¬ 
necessary if the material < 1 > is already 
available In another agency file. (2) con¬ 
sists of rules, regulations, court deci¬ 
sions. or agency memoranda, or <3> in¬ 
cludes general reference materials such 
as standard medical texts. A comment 
suggested that incorporation of pub¬ 
lished sources bo permitted unless FDA 
later notifies the party tliat the source 
is not available to the agency. It was 
pointed out that In a given matter sev- 
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era! comments may logically with to rely 
on or refer to Uie same material, and 
Inquired wheUier the receipt ol five 
copies of the same material with each of 
numerous submissions was necessary* or 
consistent with agency purposes. An¬ 
other comment similarly questioned 
whether requiring receipt of duplicative 
material was consistent with the avowed 
limited agency resources, as represented 
in the preamble to the proposal, and 
suggested that some discretion be left 
to the submitting party. One comment 
urged that the rule be amended to re¬ 
quire the submission of only the relevant 
portions of recognized texts. 

The Commissioner advises that, inso¬ 
far as submissions rely on legal docu¬ 
ments, such as FDA documents that are 
routinely made publicly available »e.g.. 
stair manual guides, healing tran¬ 
scripts) , Federal court cases, or Federal 
laws or regulations, he has determined 
that copies of the original material need 
not be submitted. He considers it appro¬ 
priate to adopt a similar jxttition for 
submissions that rely on an established, 
readily available medical or scientific 
textbook. Section 2.5<c) of this final reg¬ 
ulation reflects these changes. More¬ 
over. in accordance with |2.1<a>, 5 2.5 
would not change other agency regula¬ 
tions that permit referencing of mate¬ 
rials in other types of administrative 
Mibmlsslons (e g. , 5 310.9 Designated 

journals <21 CFR 310.9). waiving with 
respect to the agency’s new drug regula¬ 
tions the submission of reprints and 
Mimmaries appearing in the Journals 
listed). 

However, the Commissioner does not 
agree with other suggestions mode in the 
comments. He advises that the agency 
cannot, with its limited resources, be left 
to ferret from its voluminous flies docu¬ 
ments to whlch reference Ls made in sub¬ 
missions. The filing systems used by the 
Hearing Clerk and most oilier agency 
offices require manual searches to locate 
most materials. The Commissioner ad¬ 
vises that 5 2.5(c) permits referencing 
of material in the administrative file of 
the same proceeding. He finds unwork¬ 
able. however, the suggestion to allow 
submissions to be made without refer¬ 
enced documents. If the information 
<other than those types expressly ex¬ 
cepted) is believed to exist in a different 
agency file. In such cases, the Commis¬ 
sioner concludes that the burden of fil¬ 
ing duplicative material is less than the 
burden on the agency of manually locat¬ 
ing identical material in other files, and. 
if it is not found, of notifying a party 
at that time to submit it. 

In response to the comment urging 
that the rule be amended to require only 
the submission of relevant portions of 
recognized texts (and. presumably, other 
documents). 5 2.5(c)(3) as promulgated 
provides specifically* for the deletion of 
irrelevant material from references of 
any type. The Commissioner cautions, 
however, that material that is relevant 
but not necessarily supportive of a sub¬ 
mission may not be omitted. 

5. Several comments objected to the 
requirement in paragraph (c) <6> of pro¬ 


posed f 2.5. which provides for the rejec¬ 
tion of submitted documents that fail 
to comply with any requirement of the 
regulations. The Commissioner advised 
in the preamble to the proposal that 
strict adherence to the requirements for 
submissions would be required, and that 
(allure to comply could result in rejec¬ 
tion of a submission by the Hearing 
Clerk, or its exclusion from considera¬ 
tion. 

One comment considered the rule too 
inflexible, and contended that it is un¬ 
justified where the flaw Is procedural 
and can be corrected easily. The com¬ 
ment further protested that no time limit 
was imposed on the Hearing Clerk to re¬ 
ject o document, and that the proposed 
rule did not provide for deferral of the 
agency decision in connection with which 
the document had been submitted until 
any defect In the submission had been 
corrected. Similarly, another comment 
inquired whether the resubmission of a 
rejected comment must be within the 
original time specified, referring to pro¬ 
posed I 2.112<c) in Subpart B <21 CFR 
2.112<c)). which provides for resubmls- 
Mon of objections or requests for a hear¬ 
ing within the original 30-day time pe¬ 
riod. One comment suggested that 15 
days be allowed from the day of rejec¬ 
tion to allow a person to resubmit any 
rejected comment or other document. 
Still another comment urged that rejec¬ 
tion of a comment be permitted only in 
the case of a serious failure to comply 
with reasonable requirements that are 
authorized by statute. Another comment 
suggested that the test for rejection 
should be that the document patently 
fails to comply substantially with the re¬ 
quirements, and complained that the 
case cited In the preamble to the pro¬ 
posal. Municipal Light Boards v. Federal 
Power Cotnmission. 450 F. 2d 1341 <D.C. 
Clr. 1971), ccrt. denied, 405 U S- 989 
< 1972), docs not authorize rejection of a 
submission for failure to adhere exactly 
to formal submission requirements. One 
comment urged that a right of appeal be 
provided to permit challenges to the re¬ 
jection of submissions. A final comment 
suggested that proposed I 2.5(c) (6) be 
revised to permit amendment of a sub¬ 
mission as a matter of right when the 
submission is found to be procedurally 
deficient. 

The Commissioner concludes that the 
provision be promulgated as proposed. 
He finds insubstantial the comments ob¬ 
jecting to the authority of the Hearing 
Clerk to reject submissions for failure 
to adhere to the requirements of Part 2. 
These requirements have been imposed to 
facilitate agency business by avoiding the 
submission of requests or comments that 
are specious, insubstantial, or that fail 
to contain justification adequate to per¬ 
mit the Commissioner to evaluate prop¬ 
erly the request or submission. 

Tlie Commissioner advises that the 
agency is not obliged to provide addi¬ 
tional time for resubmission when a sub¬ 
mission has been properly rejected. He 
believes the requirements for submission 
are precise enough to be met in the first 
instance—and that persons failing to 
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meet them, rather than the agency, 
should bear the responsibility for the 
failure. Moreover, to provide an ex¬ 
tended time for filing would clearly pro¬ 
mote the filing of insubstantial submis¬ 
sions as a device to obtain additional 
time. Consequently, he disagrees as well 
with those comments demanding that 
an administrative right of Api>eal or 
right of resubmission be accorded when 
a submission Ls rejected. 

The Commissioner also rejects the sug¬ 
gestion that he amend the requirements 
to permit rejection only when a submis¬ 
sion “substantially” departs from the re¬ 
quirements: to do so would also invite 
the submission of incomplete and inade¬ 
quate documents. He has essentially in 
this section reserved the right to reject 
submissions that arc inadequate for the 
purposes for which they are submitted. 
At the same time, he advises that sub¬ 
missions will not be rejected frivolously 
or casually. Nor will rejection automati¬ 
cally preclude consideration when a cor¬ 
rected submission ls not filed in a timely 
fashion. Comment closing dates in in¬ 
formal rule making, for example, indi¬ 
cate only when the Commissioner Is no 
longer legally obligated to consider a 
comment; they do not prohibit him from 
considering comments filed late, and he 
frequently does so. The Commissioner 
advises that in implementing these re¬ 
quirements he intends to continue to 
observe a basic policy of fairness in de¬ 
termining whether a submission U ac¬ 
ceptable. 

6. Several comments objected to the 
various substantive requirements in 5 2.5 
for submissions to the Hearing Clerk 
Some comments objected to the require¬ 
ment of proposed 8 2.5(a) that submis¬ 
sions be filed In quintuplicate. One urged 
that a comment or submission should not 
be rejected for the failure to submit the 
required number of copies. The comment 
also noted that Uie regul&Uons fail to 
define “submission.” Another comment 
suggested retaining the present prac¬ 
tice of specifying the number of copies 
in each Fedeha l Register notice. 

The Commissioner advises that “sub¬ 
mission” is intended to have 11s com¬ 
mon dictionary meaning. Those docu¬ 
ments tiiat must be “submitted” to Uie 
Hearing Clerk for each type of contem¬ 
plated agency action, moreover, are ade¬ 
quately described in the final regulation, 
and Uierefore no special definition of 
“submission” is necessary*. 

The Commissioner concludes that Uie 
final regulation will retain the specifica¬ 
tion of the number of copies of a sub¬ 
mission. although as a matter of pracUce 
the number of copies will, as one of the 
comments suggested, also be specified in 
the relevant Federal Register notice 
Based on a reassessment of agency needs, 
the Commissioner has reduced to four 
the number of copies required to be sub¬ 
mitted. except where otherwise specified 
A conforming change has been made in 
I 2.10(b)(4) <21 CFR 2.10(b)(4)) deal¬ 
ing with the submission of comments In 
response to a proposed regulation. 

The question of the number of copies 
is one with which each Federal agency 
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must deal. Although agencies do possess 
duplicating facilities, most arc fully uti¬ 
lized in duplicating agency-originated 
records. That FDA needs several copies 
of submissions is obvious—copies must 
not only be on display for public exami¬ 
nation but must be forwarded to agency 
employees and, frequently, to agency 
counsel for evaluation and action. Many 
.submissions number scores of pages and 
FDA lacks the resources to duplicate 
every one received. Because duplicating 
facilities are widely available, the Com¬ 
missioner deems it reasonable to expect 
the public to undertake the task of du¬ 
plication. Nonetheless, the Commissioner 
advises that the regulations do provide 
some exceptions to the general require¬ 
ment that four copies be submitted. With 
respect to comments filed in response to 
proposed rule making, 5 2.10 permits in¬ 
dividuals to file one copy, on the basis 
of the Commissioner's experience that 
submissions by individuals (1) are less 
frequently received. (2) are submitted 
by persons often lacking access to dupli¬ 
cating facilities, and <3) are generally 
shorter than submissions from manufac¬ 
turers, industry groups, and public in¬ 
terest organizations. Section 2.19»i> (21 
CFR 2.19(D) permits lesser numbers of 
copies to be submitted; namely, three 
copies of comments responding to ad¬ 
visory opinions. In this final regulation, 
that section permits Individuals to sub¬ 
mit one copy. The Commissioner believes 
that adequate justification has not been 
presented to reduce further the numbers 
of copies required. Rather, he views the 
requirements as necessary for the effi¬ 
cient conduct of agency business and not 
significantly burdensome. 

• In response to a comment inquiring 
whether comments will be rejected for 
failure to provide the requisite copies, 
the Commissioner advises that he will 
not normally reject these comments, al¬ 
though he has expressly reserved the 
right to do so. In most situations, where 
the failure to provide the required copies 
is not habitual, the Hearing Clerk will 
merely flic the copy received and. de¬ 
pending on its length, cither request the 
licrson making the submission to provide 
additional conies, or make coi>les using 
agency facilities. The rule must permit 
some flexibility, and the Hearing Clerk 
will exercise appropriate judgment con¬ 
sistent with maintaining efficiency in the 
filing of documents. 

7. One comment protested the require¬ 
ment in proposed 5 2.5(e) that certain 
submissions shall be considered filed on 
the date of receipt. The comment com¬ 
plains that this provides an advantage 
to persons located in Washington. DC. 

The Commissioner advises that the re¬ 
ceipt date is considered the filing date 
for only a small number of actions, eg., 
petitions for reconsideration under f 2.8 
and requests for administrative stays of 
action under I 2.9, where a strict filing 
time Is specified to facilitate a prompt 
administrative decision. Establishing a 
date other than the receipt date as the 
day of filing in these limited circum¬ 
stances would not be workable. The Com¬ 
missioner views any disadvantage to per¬ 


sons outside the Washington area to be 
minimal, and to be clearly outweighed 
by the agency need to act expeditiously 
in certain limited types of mutters. 

The Commissioner advises that in most 
proceedings, except when another date 
is specified. 5 2.5(e), as proposed and 
finalized, provides that the postmark 
shall be considered to be the date of 
filing. This rule applies equally to all 
persons regardless of their geographic 
location and the Commissioner finds tills 
rule reasonable. 

8 One comment asked implicitly 
whether proposed 5 2.112(0, specifying 
steps the Hearing Clerk will take in filing 
objections or requests for hearing, should 
logically be incorporated into i 2.5. The 
Commissioner deems the comment to be 
valid, but advises that, as a matter of 
drafting preference, the references to 
“Subpart B of this part" in 5 2.5'j> ade¬ 
quately incorporate the appropriate pro¬ 
vision of 5 2.112 Into 5 2.5. 

9. Some comments objected to certain 
of the bases for rejecting comments 
stated in proposed 5 2.5(c) <3> and (5). 
One comment characterized the refer¬ 
ence to intemperate matter in 5 2.5(c) 
(5) as vague and suggested deleting the 
requirement Another contended that it 
tx Impracticable to remove all irrelevant 
matter as specified in 5 2.5<c)(3>. argu¬ 
ing that to do so would make many docu¬ 
ments unintelligible and put undue em¬ 
phasis on the matter retained. One 
comment suggested that what is Irrele¬ 
vant. defamatory, scurrilous or intem¬ 
perate could vary widely*, and argued 
that the provisions for rcsubmlssion 
were therefore inadequate. 

The Commissioner views the Issue 
raised by the comments as having some 
merit. He believes, however, that al¬ 
though the meaning of these words may 
vary, the standards can be fairly ad¬ 
ministered. The Commissioner must re¬ 
tain the ability to reject submissions 
whose content is clearly inappropriate 
for a public government file. He believes 
thut proposed 5 2.5(0 (3) and (5> con¬ 
tains a reasonably objective statement 
of criteria to be used, and thus has re¬ 
tained them in the final regulation. 

The Commissioner advises that the 
comment regarding deleting irrelevant 
material has read the requirement too 
narrowly. The requirement does not in¬ 
tend that submissions must contain 
only carefully screened material that 
eliminates every irrelevancy. He advises, 
rather, that submissions should not In¬ 
clude wholly irrelevant material that 
can easily be excised before submission, 
e.g. chapters of a book that are unre¬ 
lated to the matter at hand. When thus 
viewed, he believes the requirement to be 
both necessary and desirable. 

10. Comments expressed most con¬ 
cern about the requirement in proposed 
|2.5(JH2>(1> that material consisting 
of safety and effectiveness data and in¬ 
formation or a protocol for a test or 
study be filed with the Hearing Clerk 
and be made available for public exam¬ 
ination, but not for copying, if such ma¬ 
terial is submitted: (1) With an objec¬ 
tion or request for a hearing filed pur¬ 
suant to Subpart B of Part 2; (2) at a 


formal evidentiary public hearing pur¬ 
suant to 8ubpart B of Part 2; (3) at a 
public hearing before a Public Board of 
Inquiry pursuant to Subpart C of Part 
2; <4> at an alternative form of public 
hearing before a public advisory com¬ 
mittee: or <5> at a public hearing before 
the Commissioner pursuant to 5 2.117(a» 
<2> or (3) (21 CFR 2.117ia> <2>or<3>>. 
Section 2.5<j> (2) (ill) proposed further 
that such material would be on public 
display and available for examination 
only for such time as is necessary to 
permit public participation in the public 
hearing, and any related judicial review. 
Proposed 5 2.5<JM2) <iv> would specify, 
in addition, that this limited availability 
w f ould not constitute prior disclosure to 
the public as defined in 5 4.81 <21 CFR 
4.81) of the FDA public information reg¬ 
ulations under Part 4 <21 CFR Part 4). 
and would prohibit any such informa¬ 
tion. if improperly copied, from being 
resubmitted to the agency in support of 
a petition or other request. 

Hie many comments on the proposed 
requirement expressed essentially similar 
objections. Several comments argued 
that allowing examination but not copy¬ 
ing of confidential safety and effective¬ 
ness information would be violative of 
the relevant statutory provisions prohib¬ 
iting disclosure of trade secret informa¬ 
tion, l.e„ 18 U.8.C. 1905 and section 301 
(J> of the Federal Food, Drug, and Cos¬ 
metic Act (21 U.B.C. 331 <J)) and would 
be inconsistent with prior agency posi¬ 
tions. primarily reflected in its public in¬ 
formation regulations, and the new drug 
regulations under 5 314.13 <21 CFR 

314.13;. Tile comments insisted that 
these regulations clearly provide that 
previously undisclosed safety and effec¬ 
tiveness data, at least insofar as they re¬ 
late to a product subject to a new drug 
application <NDA> (or new* animal drug 
application <NADA>), are trade secrets 
and not subject to public disclosure, cit¬ 
ing Morgan v. FDA. 495 F. 2d 1075 <D.C. 
Cir. 1974). The comments insisted, fur¬ 
ther. that if such information is entitled 
to confidential treatment, it is entitled 
to full and not partial confidentiality; 
that the law does not provide for degrees 
of nondisclosure; and that making such 
material available simply for examina¬ 
tion cannot fairly be characterized as 
any tiling other than disclosure. 

One comment suggested that permit¬ 
ting public examination of safety and ef¬ 
fectiveness data may result in a court 
finding that the data no longer retain 
their trade secret status. Still another 
comment maintained that submission of 
trade secret material to a third person 
destroys trade secret status under com¬ 
mon law* and may thus influence parlies 
not to submit information because of the 
likelihood of disclosure. 

One comment claimed that the posi¬ 
tion ignores the competitive value of the 
information and that even limited ex¬ 
posure to such data can greatly facilitate 
a competitor’s filing an NDA for an iden¬ 
tical or similar drug. The comment urged 
that mere exposure to the results of a 
competitor's research points to ap¬ 
proaches found most effective and elimi¬ 
nates much of the t rial and error experi- 
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enccd by the originator of the data. A re¬ 
lated comment noted that protocols and 
test data may often have a commercial 
value beyond the single product or prod¬ 
uct class for which they were submitted. 
Several comments Indicated that a mere 
viewing of such documents, particularly 
by trained scientists, can yield much in¬ 
formation. 

Another comment questioned the view 
suited in the proposal that the only value 
of the Information would be in Its re- 
submission to FDA. The comment con¬ 
tended. as did others, that such data had 
other commercial value. The comment 
suggested that the data would be valua¬ 
ble in obtaining product approvals in for¬ 
eign countries, in designing clinical 
studies on similar compounds, and in 
verifying the results of independent re¬ 
search. 

Several comments also disputed the 
representation in proposed 5 2.5<j) (2) 
(ill) that the agency would not accept 
such material if improperly copied and 
submitted, pointing out that FDA has 
already taken the position in the pream¬ 
ble to its public information regulations 
published in the Federal Register of De¬ 
cember 24, 1974 <39 FR 44802) that it 
could not under present law refuse to 
approve an identical, similar, or related 
drug on the basis of information that 
has been disclosed. Moreover, the com¬ 
ments questioned whether, even If FDA 
could lawfully ref use to accept such data. 
It could effectively enforce the ban on 
copying, or readily determine when 
wrongfully copied data, effectively dis¬ 
guised. were being resubmitted. 

One comment asked whether the 
agency would, for example, require a sec¬ 
ond submitter to provide evidence that 
the information was not obtained by un¬ 
authorized copying. One comment 
pointed out that the rule forced a party 
to face the penalty of foregoing a hear¬ 
ing. guaranteed him by statute. If he did 
not wish to disclose his data. A related 
comment suggested that no need existed 
for public display of safety and effective¬ 
ness data when a hearing Involved an 
NDA. It contended that the principal 
participants in an NDA hearing are the 
manufacturer and the agency, and that 
If the data were available to these par¬ 
ties. there would be no need to make It 
otherwise available, except through the 
already established use of summaries. 
Another comment suggested that the 
regulations not be flualized unless the 
FDA public information requirements 
were upheld In a suit against the regula¬ 
tions brought by the Pharmaceutical 
Manufacturers Association. 

Severul comments opposing the adop¬ 
tion of proposed {2 5<J)<2> suggested 
alternatives in lieu of the proposed man¬ 
ner of disclosure of the material. One 
comment suggested maintaining confi¬ 
dentiality by limiting any disclosure to 
properly concerned parties under appro¬ 
priate protective orders granted by the 
administrative law judge or authorized 
presiding officer. It suggested that such 
on arrangement has been held valid in a 
freedom of information context, citing 
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Porter County . etc.. League v. US. 
Atomic Energy Commission . 380 P. Supp. 
360 (NX). Ind. 1974). The comment sug¬ 
gested that where parties were repre¬ 
sented by outside counsel, the documents 
could be disclosed to the counsel with a 
prohibition against disclosure to the 
client. The comment insisted that this 
procedure would both protect confiden¬ 
tiality and permit full participation in 
the hearing process. 

Another comment contended that any 
need to disseminate safety and effective¬ 
ness data could be satisfied through the 
use of summaries under $ 314.14(d) <21 
CFR 314.14(d>), dealing with the treat¬ 
ment of such information when part of 
an NDA. and the agency's public infor¬ 
mation regulations under Part 4. It con¬ 
cluded that the material in question 
should thus be treated under proposed 
I 2.6(j) (3*. namely, to permit neither 
examination nor copying. 

One comment suggested that the re¬ 
quirements of proposed 5 2.5(J)<3), 
which would prohibit disclosure except 
as permitted by the public information 
regulations, should apply to disclosure 
where participants arc concerned. The 
comment would, by Implication, permit 
disclosing the material to parties, al¬ 
though it did not specify whether the 
parties would be able to do more than 
review the material. The comment would 
require any party permitted to view the 
material to sign a statement that all 
trade secrets and confidential informa¬ 
tion would be used for the hearing only, 
and otherwise kept In confidence. 

One comment expressed views con¬ 
trary to the foregoing criticisms of the 
proposal. The comment protested the 
ban on copying imposed by proposed 
ft 2.5CJ) (2). claiming it to be unwise, un¬ 
necessary. and unenforceable. The com¬ 
ment noted anomalies in the require¬ 
ment: that it would limit access to those 
who regularly meet or work in Washing¬ 
ton or regional headquarters, and w'ould 
put a premium on an observer’s memory. 
It urged the agency to “go all the way" 
for convenience and accuracy. 

While the Commissioner does not con¬ 
sider each of the objections to the re¬ 
quirements of proposed ft 2.5(J) (2) to be 
valid, he has. upon reconsideration of 
the issue, determined to withdraw the 
provision. 

The Commissioner agrees that pro¬ 
posed ft 2.5<j) <2> is not readily recon¬ 
cilable with the agency’s position under 
Part 4. The public information regula¬ 
tions assert the traditional position that 
previously undisclosed fun reports of 
safety and effectiveness data and cer¬ 
tain protocols for studies ore trade 
secrets and ore thus prohibited from 
disclosure under both 18 U.8.C. 1905. the 
basic Federal criminal statute prohibit¬ 
ing the disclosure of trade secrets, and 
section 301 <J) of the act. prohibiting 
the revealing of any information ob¬ 
tained under rections 404. 406. 505. 506. 
507. 510. 512 513. 514. 515, 516. 519. 520, 
704, 706. or 708 of the act <21 UJ3.C. 
344. 346. 355. 356. 357, 360. 360b. 360c, 
360d. 360e. 360f. 3601 360J. 374. 376, 370) 


concerning any method or process 
which as a trade secret is entitled to 
protection. 

Because of the large number of com¬ 
ments addressed to this issue, the Com¬ 
missioner believes a full discussion of 
his reasons for modifying the proposal 
is appropriate. His position in the pro¬ 
posal was not that these materials were 
no longer trade secrets and were thus 
subject to disclosure, but rather that 
by limiting access to them to viewing 
only, and by precluding their resubmis¬ 
sion to the agency by any other party, 
the agency would protect those Interests 
that gave these materials their trade 
secret status. The Commissioner be¬ 
lieved that this interpretation of the 
Federal nondisclosure statutes was ap¬ 
propriate. and that making the mate¬ 
rial so available would enhance the 
various hearing processes by allowing 
all participants access to information 
germane to the hearing. 

The Commissioner continues to be¬ 
lieve that the public availability of the 
information in question could enhance 
the utility and fairness of the public 
hearings provided for in Part 2. He has 
changed his position on the basis of 
three factors: < 1) Upon reconsideration, 
he concludes that Congress has deter¬ 
mined that such infonnatlon may not 
be disclosed to the general public and 
that he must abide by that determina¬ 
tion even in the context of public hear¬ 
ings. where access to the information 
may have a demonstrable public bene¬ 
fit; (2) the "look-but-don’t-copy-rule," 
and the concomitant prohibition against 
resubmission of the material, would In¬ 
vite circumvention through both sur¬ 
reptitious efforts at copying and dis¬ 
guised resubmission, and could not be 
effectively enforced; <3) the benefit to 
the hearing process would be problemat¬ 
ical. The Commissioner cannot say with 
assurance that mere access to the data, 
without copying, would permit the mean¬ 
ingful participation in the hearing proc¬ 
ess that was the objective of the propc*nl 

The provision has been modified, ns 
suggested by a comment, to subject pre¬ 
viously undisclosed safety and effective¬ 
ness data and information, including 
protocols, in a hearing setting to the 
restrictions against disclosure In pro¬ 
posed S2.5<j)(3> (redesignated as par¬ 
agraph <J><2) In this final regulation), 
which will make the information avail¬ 
able to all persons in accordance with 
Part 4. the agency public Information 
regulations. As a practical matter, this 
will provide for the display of ngcncy- 
prepared or -approved summaries for 
unlimited viewing and copying In the 
office of the Hearing Clerk, or dissemi¬ 
nation of such summaries on request. 

The Commissioner has also added a 
new paragraph <J> (3) to ft 2.5. to permit 
disclosure of safety and effectiveness 
data and information, and otherwise un¬ 
disclosed protocols for tests and studies, 
pursuant to a protective order issued by 
the administrative law Judge at a formal 
evidentiary public hearing pursuant to 
Subpart B, or by the presiding officer at 


FtOfftAl REGISTER. VOL 42. NO 16—TUESDAY. JANUARY 25, !?77 






4684 

a public hearing before a Public Board of 
Inquiry pursuant to Subpart C. or an 
alternative form of public hearing before 
a public advisory committee or a public 
hearing before the Commissioner pursu¬ 
ant to $ 2.117(a) (2) or (3) (21 CFR 
2.117(a> (2) or (3)). Any protective or¬ 
der must prohibit the disclosure of such 
confidential data except insofar as the 
administrative law judge or other pre¬ 
siding officer determines necessary for 
the proper conduct of the hearing. Para¬ 
graph <J) (3) accordingly permits dis¬ 
closure only in in camera proceedings 
from which persons not specifically per¬ 
mitted access to the data would be ex¬ 
cluded. The order must specify to whom 
the information is to be made available, 
o«g., to parties or participants, or only 
their counsel. The regulation thus per¬ 
mits the administrative law Judge or 
other presiding officer to fashion a pro¬ 
tective order to meet the circumstances 
of individual proceedings so long as the 
stated requirements are met The re¬ 
quirements of proposed I 2.5(j) (2) (lv), 
prohibiting the resubmission of any ma¬ 
terial so disclosed, are incorporated into 
new paragraph <J) (3). 

The Commissioner believes the use of 
protective orders and in camera proceed¬ 
ings meets most of the objections in the 
comments to the disclosure of this In¬ 
formation. He notes that the use of in 
camera administrative proceedings to 
protect the confidentiality of informa¬ 
tion is recognized In the regulations of 
other agencies, e.g., 16 CFR 3.45, provid¬ 
ing for In camera orders In proceedings 
before the Federal Trade Commission, 
and he is confident that, consistent with 
applicable statutes, such orders can be 
properly used in FDA hearings. For oil 
interested persons not permitted to par¬ 
ticipate in in camera proceedings held 
as part of an administrative hearing 
where confidential safety and effective¬ 
ness data are discussed, summaries of 
such material will be available for In¬ 
spection and copying in the office of the 
Hearing Cleric. 

The Commissioner has not accepted 
other recommendations in the com¬ 
ments, eg,. the suggestion that disclosure 
be limited only to parties to the hear¬ 
ings; such o step would increase the 
number of persons seeking to become 
parties to a hearing simply to obtain 
access to confidential information. He 
rejects the obvious regulatory response to 
such a problem—to severely limit who 
may become a party to individuals, or¬ 
ganizations. etc., having a recognizable 
specified intercut in the proceedings—be¬ 
cause it is inconsistent with the require¬ 
ments* overall intent to improve access 
to FDA proceedings. 

Nor does the Commissioner believe 
that he could lawfully adopt the last 
suggested alternative: permit copying as 
well as Inspection of the material in 
question. This would be unauthorized 
under 18 U.8.C. 1905 and section 301 (J) 
of the act. 

11. The final order promulgating the 
public information regulations tinder 
Part 4 advised that confidentiality of 
documents submitted voluntarily to the 
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Hearing Clerk cannot be established by 
submitting documents marked “con¬ 
fidential" or bearing some other analo¬ 
gous legend, but rather can be established 
only through presubmission review of 
voluntaril y sub mitted documents under 
I 4.44 (21 CFR 4.44>. The Commissioner 
advises that the personnel of the office 
of the Hearing Clerk cannot make deci¬ 
sions regarding confidentiality. Again, 
the Commissioner advises that the prqr 
submission review procedure of §4.44 
must be followed by any member of the 
public who wishes information submitted 
voluntarily to the agency in a public 
proceeding to be held confidential. He 
has incorporated language to that effect 
in 12.5(c) (6). In the absence of an 
affirmative determination of confiden¬ 
tiality under } 4.44, FDA will continue 
to make publicly available all materials 
submitted to the Hearing Clerk, notwith¬ 
standing any claims of confidentiality 
made on the face of a document. 

12. Concern was expressed within the 
agency during the rule making process 
regarding the need for submissions from 
standard-setting organizations in which 
on FDA e mplo yee is participating under 
i 221 (21 CFR 2.21). The Commissioner 
ndvises that such organizations cannot 
properly rely on the FDA employee to 
convey their views regarding an antici¬ 
pated agency action. Rather, any such 
group should, regardless of the number 
or Identity of agency employees partici¬ 
pating in its activities, offer submissions 
in Its own name in accordance with this 
subpart whenever the organization 
wishes to make its views known to the 
agency. 

Section 2.6 Initiation of administra¬ 
tive procedures <21 CFR 2.6) which spec¬ 
ifies generally how agency action may 
be initiated is adopted substantially as 
proposed. Such action may be initiated 
(1) by any interested person who peti¬ 
tions the Commissioner in accordance 
with the requirements of this part or 
other agency regulations. (2) by the 
Comlnissioner. on his own initiative, or 
(3) when a court refers any such matter 
to the Commissioner after holding the 
matter in abeyance, dismissing an action 
regarding the matter in question, or 
making other appropriate Judicial dis¬ 
position of the matter. 

13. A clarifying change has been made 
in 5 2.0<c>. As proposed, the section re¬ 
quired the Commissioner to institute a 
proceeding • • whenever any court 
holds in abeyance or refers any such 
matter to him for • • • determination 
and the Commissioner concludes that 
the making of such a determination is 
feasible in light of agency priorities and 
resources/* The phrase “holds in abey¬ 
ance” might be understood to refer to a 
matter then before the agency and not. 
as was intended, simply to a matter then 
before the court. The referral by a court 
in § 2.6(c) means only those referrals 
not sought by the Commissioner, which 
are to be distinguished from referrals 
discussed in paragraph (b) of $ 2.0. The 
latter result from initiatives by the Com¬ 
missioner to have a matter within the 
agency's primary jurisdiction and pend¬ 


ing before a court referred to the agency 
for decision or reconsideration. The lan¬ 
guage of f 2.6(c) has been clarified to 
reflect this distinction. 

14. The only comment received on 
proposed 5 2.6 urged that § 2.6(a). relat¬ 
ing to administrative matters subject to 
citizen petitions, exclude food additive 
petitions under 5 121.51 (21 CFR 121.51), 
NDA's under $ 314.1 (21 CFR 314.1), and 
NADA's under §514.1 (21 CFR 514.1). 
The comment argued that allowing any 
person to petition the Commissioner to 
revoke an NDA could create outside 
pressures Inconsistent with the exercise 
of sound Judgment, and could require 
that the holder of the NADA spend sub¬ 
stantial time answering such a petition, 
even when the petition was without 
basis. 

The Commissioner disagrees with the 
comment's contention that any inter¬ 
ested person should not be entitled to 
petition to modify or reverse any agen¬ 
cy action, including one that may have 
initially been taken ex parte, such as 
the approval of an NDA or NADA. The 
effects of such actions clearly extend to 
the public generally, and the public thus 
is entitled to initiate agency review of 
such decisions. 

The Commissioner also notes that the 
comment appears to misunderstand the 
nature of the requirement. The mere 
submission of a petition under the sec¬ 
tion does not obligate the Commissioner 
to undertake agency action apart from 
reviewing the petition <e.g.. § 2.7(e) (2i 
CFR 2,7<e)>). Thus, the mere filing cf 
a petition to revoke an approved NDA 
would not, ns the comment nost^at-s. 
automatically oblige the holder of the 
NDA to reply. Such reply would be nec¬ 
essary only if the Commissioner pro¬ 
poses to take an action on the petition 
adverse to the NDA holder; such action 
would be proposed only after hLs decision 
that the petition was meritorious. The 
comment is accordingly rejected. 

8ectJon 2.7 Citizen petition (21 CFR 
2.7) codifies the requirements for citi¬ 
zen petitions, the mechanism by which 
any member of the public may seek 
rgency notion on any matter, except for 
the referrnl of matters to a United States 
attorney for the initiation of court en¬ 
forcement action and related regulatory 
activities that are within the exclusive 
discretion of the Commissioner. As noted 
in the preamble to the proposed rule, in 
the past FDA has had no requirements 
governing the manner in which citizens 
might petition the agency to undertake 
ajcncy action. This has resumed in con¬ 
fusion and uncertainty on the part of 
those who wish to petition the agency, as 
well as on the part of agency employees, 
on how* to handle particular requests 
from the public. 

15. The final regulation contains a new 
requirement, not proposed, that a citizen 
petitioner supply, when specifically re¬ 
quested by the Commissioner following 
review of the petition, information on the 
economic consequences of the action re¬ 
quested. Pursuant to Executive Order 
11821, OMB Circular No. A-107, and 
HEW Guidelines. FDA is required 
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to consider the inflationary impact 
of legislative proposals and major 
rules and regulations that It initiates. 
The Commissioner has therefore added 
a new paragraph D. to the citizen 
petition form set forth in 4 2.7(b) 
that requires citizen petitioners, when 
requested, to submit the type of informa¬ 
tion required under E.O. 11821 to be con¬ 
sidered by executive agencies in assessing 
the inflationary impact of proposed ac¬ 
tions. The submission of information re¬ 
lating to inflationary Impact would not 
be required of every citizen petition. 
While evaluation of the inflationary im¬ 
pact of agency action is important, the 
one court that has addressed the issue 
has held that agency action is not sub¬ 
ject to reversal because of alleged defi¬ 
ciencies in an Inflation impact statement 
(Independent Meat Packers Association 
v. Butz, 526 F.2d 228 (8th Clr. 1075)». The 
Commissioner believes it justifiable, 
therefore, to elicit such information from 
petitioners only when he believes that 
additional information is necessary to 
evaluate the consequences of acting on a 
petition. In addition, the Commissioner 
will take into consideration the ability of 
the petitioner to provide relevant Infor¬ 
mation and he recognizes that It is 
incumbent on tl>e agency also to obtain 
such information from sources other 
than the petitioner 

16. Proposed f 2.7 does not obligate the 
Commissioner to respond definitively to 
citizen petitions within a given time 
frame, except where time limits are pre¬ 
scribed by statute. Several comments ob¬ 
jected to tills provision. The comments 
Identified what they considered a lack 
of fairness, pointing out that other pro¬ 
visions of the proposed regulations (e.g., 
§ 2.11 <21 CFR 2.11)) specify that admin¬ 
istrative remedies be exhausted before 
court review can be obtained. One com¬ 
ment complained that a lack of a definite 
response period operated to the disad¬ 
vantage of consumer groups as compared 
to industry petitioners, contending that 
In the past, consumer petitions filed with 
FDA have been forgotten. 

The preamble to the proposal identified 
several reason* why no tlmejieriod for 
response by the agency to petitions had 
been specified and explained that limited 
agency resources make it impractical for 
the agency to deal promptly with peti¬ 
tions concerning subjects of low priority. 
Moreover, the preamble noted that spec¬ 
ifying a time period for reply might force 
the agency to decline requested .action 
dimply because It could not act within 
the time allowed. 

After reviewing the vorioui arguments, 
the Commissioner has determined that 
the agency should obligate itself to re¬ 
spond to a petitioner, at least prelimi¬ 
narily, within a specified time period. He 
has determined that such a requirement 
will on balance enhance agency efficiency 
in conducting its business Moreover, the 
Commissioner believes that the obliga¬ 
tion to respond to a citizen petition, when 
that response is overdue, must be re¬ 
garded as a priority matter regardless of 
the petition's content, if the agency is to 
maintain the public confidence In Its 
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ability to deal with the issues within Its 
jurisdiction. 

Accordingly, as suggested by some com¬ 
ments, 9 2.7(e) has been revised to re¬ 
quire that the agency respond within 180 
days to any petition submitted under that 
section. The response shah be either (1) 
approval, accompanied by some form, of 
implementing action, e.g., the publica¬ 
tion of a notice of proposed rule making. 
<2> denial, constituting final agency ac¬ 
tion. or (3) a tentative response, indicat¬ 
ing why the agency has been unable to 
roach a decision on the merits of the 
petition, e.g.. because of other agency 
priorities, a need for additional informa¬ 
tion. or other stated reason. The tenta¬ 
tive response may indicate the likely 
agency response, and may specify when a 
definitive response may be given. 

The Commissioner believes this modi¬ 
fication will eliminate the uncertainty 
on the part of petitioners that the com¬ 
ments attribute to past agency handling 
of petitions, and thus responds to what 
appears to be the major objection raised 
by the comments. 

17. 8ection 2.7(g)* as proposed and 
as promulgated, permits any petitioner 
to supplement, amend, or withdraw his 
petition at any time before referral of 
the - petition for hearing. After such a 
ruling or referral, however, the petition 
may be withdrawn only with the ap¬ 
proval of the Commissioner. An editorial 
modification has been made to the sec¬ 
tion to clarify its meaning. 

18. One comment suggested that f 2.7 
be modified to state expressly that vol¬ 
untary withdrawal of a petition shall 
be without prejudice to Us resubmission. 
The Commissioner concurs that this is 
consistent with the intent of the section, 
and has revised S 2.7<g) accordingly. The 
Commissioner also advises, however, and 
has modified 12.7(g) to provide, that 
when a petition may only be withdrawn 
with the agency's approval, the petition¬ 
er may resubmit it only with the agency's 
approval, 

19. Section 2.7c 1) requires the Hear¬ 
ing Clerk to maintain a chronological 
list of all petitions filed under that sec¬ 
tion, and under I 2.19. but excludes from 
the list petitions submitted to other parts 
of the agency pursuant to f 2.6(a)(1). 
The list, as proposed, would include for 
each petition the docket number estab¬ 
lished by the Hearing Clerk, the date 
the petition was filed by the Hearing 
Clerk, the name of the petitioner, and 
the subject matter Involved. One com¬ 
ment suggested that a new Item con¬ 
cerning the disposition of the petition 
be added so that interested persons 
might more easily determine 4vhat ac¬ 
tion FDA has taken on the petition. The 
Commissioner concurs with the sugges¬ 
tion and. as promulgated, paragraph (1) 
has been modified accordingly. 

20. One comment urged that if peti¬ 
tions are permitted to be filed elsewhere 
in the agency and not listed by the 
Hearing Clerk, the regulation should 
provide for publication of notice in the 
Ftdebal Register and direct communi¬ 
cation with the holder of any NDA or 
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NADA that is the subject of the peti¬ 
tion. 

The Commissioner advises that the 
procedures for revocation of an NDA or 
NADA are codified In both the Federal 
Food. Drug, and Cosmetic Act and agen¬ 
cy regulations (section 505(e) of the act 
and f 314.121 (21 CFR 314.121); section 
612(e) of the act and t 514.121 (21 CFR 
514.121*) and already provide for notifi¬ 
cation of the holder of an approved NDA 
or NADA as part of any proceeding for 
revocation. Accordingly, no amendment 
to the regulations is necessary. 

21. Many comments objected to the re¬ 
quirements In paragraph B of the pro¬ 
posed form for a citizen petition In 
12.7<b« that each petition include 
.representative data and Infor¬ 
mation known to the petitioner that are 
unfavorable to the petitioner's position," 
Some of the comments suggested that 
this requirement might violate the con¬ 
stitutional protection against self-in¬ 
crimination. pointing out that a penal 
sanction may arise from the failure to 
comply. One comment questioned wheth¬ 
er a violation of the False Reports to the 
Government Act would arise from a fail¬ 
ure to provide required adverse infor¬ 
mation. Another comment maintained 
that to require a lawyer to Include such 
information might conflict with his pro¬ 
fessional obligations. Another comment 
suggested that the adverse information 
might be misrepresented wittingly or 
unwittingly. That comment urged 
that the requirement was inappropriate; 
Lhnt truth in such matters should arise 
ultimately from the clash of oppo>sing 
viewpoints. At least one comment at¬ 
tempted to characterize the conflict as 
one setting industry arninst consumer, 
and suggested that while the require¬ 
ment might be fitting for an industry 
petition, it would have a "chilling" ef¬ 
fect on citizen petitions. Another com¬ 
ment suggested the provision would give 
the agency an unfair advantage in court, 
should its decision on the petition be 
later subject to judicial review. Still 
other comments argued that the re¬ 
quirement was superfluous, contending 
that FDA would be obligated in anv 
event to seek out adverse Information 
on its own A final comment suggested 
that the requirement. If adopted, should 
be revised to apply only to scion tificallv 
backed data and Information, and that 
It not encompass unsupported lay opin¬ 
ion. 

The Commissioner does not accent 
these arguments, and has promulgated 
the requirement as proposed. He finds 
that those comments that attempt to 
characterize administrative rule making 
resulting from citizen petitions as a type 
of litigation, and those that equate re¬ 
quiring Inclusion of "unfavorable infor¬ 
mation" with self-incrimination, mis¬ 
understand the nature of administrative 
rule making. In rule making, the agency 
is attempting to make Judgments about 
regulatory policy on the basis of all the 
scientific information that is available 
on a subject. There is thus no valid 
analogy between the Interests of partlci- 
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pants in a rule making proceeding and 
the interests of those involved in a 
criminal trial. 

Equally Important is the failure of the 
comments to recognize that divulging ad¬ 
verse Information may advance rather 
than detract from a participant's po¬ 
sition. The administrative record of a 
particular matter may contain informa¬ 
tion adverse to the Commissioner's de¬ 
cision and still be legally sufficient to 
support the decision. Indeed. In making 
many administrative decisions, the Com¬ 
missioner will often choose between com¬ 
peting versions of the ••facts.'* What the 
comments overlook is that a decision 
favorable to a petition that reflects a re¬ 
view of information and arguments both 
supportive of and adverse to the petition 
is likely to be credible, and thus ulti¬ 
mately more supportable, than a decision 
reached on the basis only of supportive 
information. 

The Commissioner also rejects the sug¬ 
gestion that only scientifically backed 
adverse Information should be required 
to be included. Issues that come before 
the Commissioner rarely turn on defini¬ 
tive or uncontrudicatcd evidence, and 
adverse educated opinion, even if lay 
opinion, should be included if for no 
other reason than to permit the agency 
to explore the matter further if it so 
desires. 

22. The Commissioner also rejects 
comments that protested the proposed 
requirement that citizen petitions, to be 
acceptable for requirements were de¬ 
manding and that their inflexibility 
would discourage citizens from filing 
petitions. The comment contended that 
a document should be accepted as a peti¬ 
tion If it Includes (1) the word -petition." 
(2) a statement of the petitioner's re¬ 
quest and reasons, and c3> a signature, 
address, and telephone number. Another 
comment suggested that a simple letter 
be accepted when the request cannot be 
answered simply by letter. A third com¬ 
ment suggested that a petition not be 
rejected for deficiencies of form until 
PDA had assisted the petitioner in bring¬ 
ing the petition into conformity. 

The requirement that citizen petitions 
take a particular form and contain spe¬ 
cifically prescribed Information is not 
Intended to create obstacles to persons 
who would petition for particular agency 
action. Given the heavy workload of the 
agency, the Commissioner believes Jt 
necessary to give formal petitions & 
status different from mere inquiries or 
suggestions so that he may properly re¬ 
spond. The agency may expend signifi¬ 
cant resources in responding to citizen 
petitions and the Commissioner believes 
it proper for any person requesting 
agency action to set forth with some 
completeness the basis for the request. 
The Commissioner does not find the sub¬ 
stantive requirements of ( 2.7 onerous, 
and believes that laymen can readily 
comply. 

Moreover, the regulations are respon¬ 
sive to the comment requesting the 
agency to assist a petitioner in bringing 
a petition into compliance. Section 2.5 
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<c) < 6 *, which applies to citizen petitions 
filed pursuant to 5 2.7, provides, as pro¬ 
posed. that if the Hearing Clerk discerns 
that a petition or other submission fails 
to meet formal requirements, the sub¬ 
mission will be returned to the petitioner 
with a copy of the applicable regulations 
indicating how the document fails to 
comply, without prejudice to the peti¬ 
tioner's right to resubmit the document 
in proper form. 

23. Many comments also objected to 
the requirement in proposed i 2.7(b) 
that each petition contain an environ¬ 
mental impact analysis report in the 
form specified in 5 6.1(g) (21 CFR 6.1 
(g)). Some of these comments apparent¬ 
ly misunderstood the requirement as re¬ 
lating to an environmental impact state¬ 
ment. for this reference Is contained in 
several of the comments. The Commis¬ 
sioner advises that a full environmental 
impact statement is not required as part 
of a citizen petition. The report specified 
in 5 6.1 requires general and nontech¬ 
nical information on the environmental 
aspects of contemplated action, some of 
which will have been provided in other 
parts of a citizen petition. 

Comments from some consumer groups 
argued that nonindustry petitioners did 
not have the resources to prepare en¬ 
vironmental impact analyses, or urged 
that the requirement be that such a re¬ 
port be submitted only if the agency 
should later advise a petitioner of the 
need for an environmental Impact state¬ 
ment. One comment suggested that in 
such as case the agency should prepare 
the environmental Impact analysis re¬ 
port. 

The Commissioner rejects the view 
that petitions from nonindustry sources 
should be exempt from the need for en¬ 
vironmental evaluation, or that public 
interest or consumer groups should not 
conduct the review required in an en¬ 
vironmental impact analysis report. The 
Commissioner regards the Information 
provided in such a report as important 
in his evaluation of a petition, for the 
information will help determine whether 
the agency will be required to prepare, 
should it decide to undertake the re¬ 
quested action, an environmental impact 
statement. In cases where the environ¬ 
mental effects of an action will be mini¬ 
mal. the burden of preparing the re¬ 
quired report will be correspondingly re¬ 
duced. 

24. A few comments objected to the 
requirement of proposed 9 2.7(b) that a 
petitioner certify the truthfulness of the 
information contained in the petition. 
One comment argued that the require¬ 
ment creates confusion, because it ap¬ 
pears to Am it the vigor with which a pe¬ 
titioner may argue against denial of his 
petition without violating the False Re¬ 
ports to the Government Act. Another 
comment argued that the proposed cer¬ 
tification is unnecessary because 5 2.5(1) 
already provides that all submissions 
constitute a representation that all 
statements therein are true and accu¬ 
rate. 

The Commissioner has decided to re¬ 
tain the certification requirement in a 
citizen petition. Ifc view’s as spurious the 


argument that the requirement makes 
impossible the obligation of a petitioner 
to include information unfavorable to 
the petition; all that Is required is that 
a petitioner include such information as 
is known to him. Finally, while the re¬ 
quirement may be technically redundant, 
its iiidusion will remind petitioners to 
verify the accuracy of their submissions. 

Section 2.8 Administrative reconsid¬ 
eration of action (21 CFR 2.8) provides 
for reconsideration by the Commissioner 
of any administrative matter on his ow n 
initiative, and with respect to a matter 
initiated under 5 2.6(a). on the basis of 
a petition submitted by any interested 
person. The section is adopted essentially 
os proposed. 

25. Comments on § 2.8 objocted to 
what they urged were unnecessarily rigid 
requirements of form for a petition for 
reconsideration. The Commissioner does 
not accept the objection. He has specified 
the form such petitions must take, not 
out of any preoccupation with form, but 
because he believes that petitions for re¬ 
consideration. given their Importance 
and the need for prompt resolution of 
the issues they raise, must contain cer¬ 
tain requisite information. The minimum 
requirements arc set forth in the sec¬ 
tion, and the Commissioner finds them 
to be simple and straightforward. They 
are not Intended to be. nor does the Com¬ 
missioner find them to be, onerous in any 
respect, 

26. Comments also objected to the re¬ 
quirement In proposed 12.8(b) that a 
petition for reconsideration be filed 
within 30 days of the action that Is to 
be reconsidered. One comment urged 
that the 30-day provision be extendable 
for good cause on the basis of new evi¬ 
dence: the comment argued that to re¬ 
quire the proceeding to be reopened by 
the filing of a new petition would be 
wasteful of the resources of the petitioner 
and the agenev. One comment also urged 
the addition of language to the section 
to require that specific notice of the 
Commissioner's original decision be pro¬ 
vided to all parties to an action so that 
they would be assured of knowing when 
the 30-day period begins. 

The Commissioner believes that, the 
requirement that a petition for recon¬ 
sideration be filed within 30 days of the 
action Is reasonable. Such a petition 
seeks immediate review of agency action 
by the Commissioner on the basis of the 
same information as w»as before him at 
the time of his original decLtion, The 
Commissioner regards the need for 
prompt submission to b* self-apparent. 
The Commissioner also does not accept 
the suggestion that thr 30-day period be 
made extendable on the basis of new 
evidence. He advises that reconsideration 
Is limited to the data and information 
on which the original action was taken. 
Moreover, to adopt the suggestion would 
undermine the finality of agency actions. 

The Commissioner also rejects the sug¬ 
gestion that all parties to a proceeding 
be specifically, l.e.. personally, notified 
so that they will know that the 30-dny 
period has begun. The Commissioner ad¬ 
vices that he believes publication of a de¬ 
cision in the Federal Register provides 
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adequate notice of when a decision has 
been made. A conforming change has 
been made in 3 2.8(b) to indicate that, 
for purposes of computing the 30-day 
period, the date of publication shall be 
considered the date of the decision. 
Where the decision of the agency is not 
announced by Federal Register publi¬ 
cation. the parties involved would be per¬ 
sonally notified of the decision, e g., a 
denial of a citizen petition under 3 2.7 
<e). The Commissioner’s decision would 
also be placed in the public die of the 
matter. The Commissioner docs not be¬ 
lieve that further notice to the public of 
agency decisions is legally required, 
practicable, or necessary. 

Sectio n 2.9 Administrative stay of ac¬ 
tion (21 CFR 2.9) provides a mechanism 
by which the Commissioner may stay the 
effective date of any administrative ac¬ 
tion (but not including court enforce¬ 
ment action) on his own initiative, or 
on the petition of any interested person. 
The section is adopted without signifi¬ 
cant change. 

27. One comment objected to what It 
considered to be unnecessary require¬ 
ments for the form of these petitions. 
As stated in his response to similar ob¬ 
jections regarding fi 2.7 and 3 2.8. the 
C omm i ssi oner’s Insistence on prescribing 
the form of such petitions arises from 
the need to assure that they contain 
adequate Information on which to base 
a judgment. The requirements are not so 
complicated or rigid that the Commis¬ 
sioner feels obliged to relax them. 

28. One comment urged that the pro- 
l*osed 30-day period for response was too 
.short. The comment pointed to the 60- 
day period generally provided for seek¬ 
ing Judicial review, and the 90-day period 
specified in section 701(f) of the act (21 
U.S.C. 701(f)) for seeking judicial review 
of agency action resulting from proceed¬ 
ings governed by section 701(e) of the 
act (21 U.S.C. 701(e)). 

The Commissioner believes that u 30- 
day period is adequate for hi teres ted 
persons to seek an administrative stay 
of agency action. It is important that 
such requests be reviewed expeditiously 
so that court review, if desired, will not 
be unduly delay ed. The comment, more¬ 
over, falls to distinguish review of ad¬ 
ministrative action, which normally re¬ 
lates to the merits of the action, from a 
stay, which only delays implementation 
of the action. A petition for stay raises 
issues that ordinarily are far less com¬ 
plex than a challenge to the merits, and 
the reference* to the longer statutory 
I^eriods in the comment arc thus not 
relevant. 

29. The Commissioner disagrees with 
comments urging that the filing of a peti¬ 
tion for a stay should automatically stay 
the action for a period of time after the 
Commissioner's decision on the petition. 
These comments also urged that the reg¬ 
ulation provide that no final order shall 
become effective in less than a specified 
time period. The result of accepting these 
comments would be that no action of the 
Commissioner could become effective un¬ 
til affected parties have had time to peti¬ 
tion the agency for n stay, and if denied. 


to seek a stay in the courts. The com¬ 
ments argued, however, that the failure 
to so provide, given the Commissioner's 
stated intention to oppose any' judicial 
stay until he has had an opportunity to 
review such a request administratively, 
would allow parties to be irreparably 
harmed by agency decisions without be¬ 
ing able to seek judicial review of them. 

As stated in the preamble to the pro¬ 
posed rule, the Commissioner's enforce¬ 
ment duties under the regulatory statutes 
for which he is responsible require that 
he have discretion to determine when en¬ 
forcement or other regulatory action is 
appropriate, subject to judicial review. 
The requirements of 3 2.9 ns promulgated 
do not. in the Commissioner’s judgment, 
deprive any individual of due process, 
and are fully consistent with applicable 
law. 

30. One comment objected that parties 
arc not apprised quickly when the Com¬ 
missioner lias made a decision, as when 
publication in the Federal Register is 
delayed for several days following a deci¬ 
sion. Direct mail notice to all parties was 
requested. 

The preamble to the proposed regula¬ 
tion indicates that the day of publica¬ 
tion In the Federal Register will be the 
day of decision for purposes of petitions 
to stay an administrative action. The 
Commissioner believes this provision will 
minimize to the extent practicable the 
delay inherent In advising an entire na¬ 
tion of an agency decision. Some delay is 
unavoidable. A conforming change has 
been made In fi 2.9(b). 

31. One comment urged that the Com¬ 
missioner obligate himself to respond to 
a petition for stay within a specified time 
period. The Commissioner has obligated 
himself to respond ’’promptly." and he 
believes further specificity * is neither 
practicable nor necessary. 

Section 2.10 Promulgation of regula¬ 
tions for the efficient enforcement of the 
law (21 CFR 2.10 > specifies the proce¬ 
dures the Commissioner will utilize in 
the promulgation of regulations under 
the basic grant of rule malting authority 
contained in section 701(a) of the Fed¬ 
eral Food. Drug, and Cosmetic Act, and 
the rule making provisions of the Ad¬ 
ministrative Procedure Act (5 U.S.C. 
553). Procedures for the promulgation of 
regulations pursuant to the more formal 
requirements of section 701(e) of the act 
and 5 U.S.C. 556 and 557 are contained in 
8 2.12 <21 CFR 2.12) and in Subpart B of 
Part 2, except insofar as those sections 
incorporate by reference some of these 
requirements. 

32. Section 2.10(g) specifically pre¬ 
scribes what constitutes the record of an 
Administrative proceeding under |2.10. 
The proposal incorrectly established as 
the closing date of the record the day 
of publication of the final regulation in 
the Federal Register. This would tech¬ 
nically have permitted new information 
to be submitted after the Commissioner's 
adoption of a regulation, but before Its 
publication. Any such information, how¬ 
ever. must be submitted under a new pe¬ 
tition filed in accordance with other sec¬ 
tions of these requirements, e g.. I 2.7. 


Consequently, i 2.10(h) has been revised 
to provide that the record shall be closed 
on the date the Commissioner signs a 
regulation. 

33. Section 2.10(e) requires that, when 
notice and public procedure are not uti¬ 
lized in issuing a regulation, the notice 
promulgating the regulation shall pro¬ 
vide an opportunity for comment to de¬ 
termine whether the regulation should 
subsequently be modified. In addition, 
the Commissioner may. In his discretion, 
similarly permit comment on any final 
regulation. However, it waa the Commis¬ 
sioner's Intention that subsequent final 
regulations based on such comments 
need not in either case, though they may, 
provide additional opportunity for com¬ 
ment or other form of public participa¬ 
tion. Section 2.10(e)(1) has been modi¬ 
fied to make this clear and a conforming 
change has been made in 12.10(1X10). 

34. One comment objected to the pre¬ 
disposition against extensions of the 
comment period that the Commissioner 
acknowledged in the preamble to the 
proposed regulation. 

The Commissioner’s reasons for limit¬ 
ing extensions of the comment period 
were explained in the preamble to the 
proposal. Principal among them is the 
failure of many people to take the stated 
time for comment seriously. Nonetheless, 
the rule specifically allows for extension 
of the comment period in appropriate, 
though limited, circumstances. 

35. The same comment urged also that 
the Commissioner not be confined to 
comments in establishing final rule*. 

The Commissioner points out that the 
section does not require him to rely only 
on comments submitted on the proposal 
when formulating a final regulation. Sec¬ 
tion 2.10(f) permits the Commissioner 
to use a wide range of administrative 
mechanisms to obtain Information on 
any matter that is the subject of rule 
making. Moreover, that I 2.10 does not 
specifically provide for the generation 
of new information by the agency fol¬ 
lowing the publication of a proposal docs 
not preclude the agency from doing so 
The authority to generate this informa¬ 
tion is Implicit in the Commissioner* 
authority to issue regulations under sec¬ 
tion 70Ua> of the act, and. indeed, is 
recognized In | 2.10(g)(5). which pro¬ 
vides for filing with the Hearing Clerk 
"all data and Information Identified or 
filed by the Commissioner • • • as part 
of the administrative record supporting 
the final regulation/* 

36. Another comment suggested sub¬ 
stituting "may" for "shall M in |2.10<a> 
(2). The comment argued that not doing 
so would make the Commissioner’s fail¬ 
ure to publish a proposal subject to Judi¬ 
cial review, and wouXT then invite a court 
to require publication, a function that 
should be reserved exclusively for the 
legislative and executive branches 

The Commissioner docs not believe 
that the language of the section deprives 
him of the discretion afforded by the 
law. Rather, the regulation merely speci¬ 
fic* in general terms when the Commis¬ 
sioner will view a request for agency ac¬ 
tion to be sufficiently meritorious <if 
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consistent with law) to warrant public 
and agency consideration. The provision 
does not, as the comment mistakenly as¬ 
sumes. require the Commissioner to 
finalize such action; f 2.10(c) specifically 
provides for termination of a rule mak¬ 
ing proceeding as one possible outcome 
of review of the entire administrative 
record based on a proposal. 

37. A comment urged that 9 2.10 be 
amended to provide for time limits after 
the close of the comment period by which 
the Commissioner must issue a decision. 
The comment suggested 90 days, with 
provision for an additional 90 days upon 
a showing of ro^d cause. 

The Commissioner rejects this com¬ 
ment. The timetable for completion of a 
rule making action must remain subject 
to his discretion. Apart from judgments 
about agency priorities, which them¬ 
selves may result in delays of varying 
length in concluding some rule making 
actions <but may frequently result in the 
expeditious handling of others', it is 
often not possible to predict how- quickly 
a rule making proceeding can be con¬ 
cluded until after the comments on the 
proposal have been evaluated. The com¬ 
ments may reveal a need for additional 
proceedings, which if undertaken may 
prevent conclusion of the proceeding 
within any time period previously speci¬ 
fied. The Commissioner thus concludes 
that it would be impracticable to specify 
such a time period. 

38. The same comment also suggested 
that the regulation should more specifi¬ 
cally state those narrowr circumstances. 
e.g., where required by the public health 
and safety, when opportunity for notice 
and comment might be waived, and limit 
use of this procedure to situations In 
which alternatives such as a shorter 
comment period will not suffice. 

The Commissioner finds the broad lan¬ 
guage in 12.10(e)(1), "impracticable, 
unnecessary. or contrary to the public 
Interest," which mirrors the standard of 
5 U.S.C. 553, to be more satisfactory. 
Whether to dispense with notice and 
comment, including the use of alterna¬ 
tive procedures, is a decision that must 
largely remain subject to the Commis¬ 
sioner's discretion. The provision would 
clearly permit such a decision in the 
situation suggested by the comment, 
namely, when necessary for the public 
health and safety. 

39. One comment suggested that pro¬ 
posed $ 2.10*1), which requires that the 
Hearing Clerk compile a list of regula¬ 
tions proposed and promulgated, include 
within the list the disposition of each 
matter. The Commissioner advises that 
the Intent to include the disposition of 
each proposal Is apparent in the pro- 
poMxi inclusion in the list of regulations 
"promulgated." for that would be the 
ordinary disposition of any prior pro¬ 
posed rule. In response to the comment, 
however, the Commissioner has deter¬ 
mined that the ll*t should specifically in¬ 
clude the disposition of the petition. This 
change conforms to a similar change in 
9 2.7<1). 

40. One comment objected to the 
statement in the preamble that the Com- 
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ml&sioncr will not take Into account the 
number of comments but will consider, 
rather, repetitive comments as one. The 
comment states that this position dem¬ 
onstrates a preconceived agency bias and 
implies that such comments are not 
made in good faith. 

The Commissioner intends no such 
implication. His statement means that it 
is the substance and not merely the 
number of comments that will be per¬ 
suasive in formulating final regulations. 
Many similar conclusory comments will 
thus be less persuasive in the Commis¬ 
sioner's determinations than smaller 
numbers of thoughtful and well docu¬ 
mented ones. However, 12.10(0(1) of 
the final regulations recognizes that the 
number of comments may be influential 
where the degree of public Interest in a 
matter Is a legitimate factor to be con¬ 
sidered 

41. To conform with existing agency 
practice. 9 2.10(f)(9) has been revised 
to provi^ f^r the mi»>)Icatl^n in the 
Federal Register, when considered de¬ 
sirable by the Commissioner, of tenta¬ 
tive final regulations. The proposal pro¬ 
vided only for publication of a notice 
of avaPabllJtr of the document. 

42.8cvcral comments objected on vari¬ 
ous grounds to the «*r*s 

forts in 9 2.11 Court review of final ad¬ 
ministrative action; exhaustion of ad¬ 
ministrative remedies (21 CFR 2.11) to 
define for agency purposes the doctrine 
of exhaustion of administrative reme¬ 
dies. They argued that the policies set 
forth in 9 2.11 are determined by statute, 
case law, and the Federal Rules of Civil 
Procedure, or by the court hearing a 
matter, and in any event are not for the 
Commissioner to determine by regula¬ 
tion. Several comments also contended 
that the proposal's criteria misstated ap¬ 
plicable law. 

One comment, addressing the an¬ 
nouncement that the Commissioner will 
oppose requests for a judicial stay when 
a request for on administrative stay has 
not been timely filed, suggested that the 
exhaustion requirement is Inapplicable 
when the administrative remedy Is no 
longer available because It was not In¬ 
voked in a timely fashion. One comment 
argued that no new burden would be 
imposed on the Commissioner If a s^v 
were sought directly from a court, as the 
administrative record is the same; thus 
the comment requested that the require¬ 
ment that a stay be sought first from 
the Commissioner be made optional. 

Still another comment argued that 
proposed 9 2.11(c) is without authority; 
that section 10(d) of the Administrative 
Procedure Act (5 U.8.C. 705) plainly au¬ 
thorizes a court to postpone the effective¬ 
ness of agency action; and that a court 
would not likely refuse to grant a stay 
simply because an administrative stay 
had not first been requested. Other com¬ 
ments argued that the provision was of 
no legal effect and suggested that it be 
revised to make clear Its advisory' char¬ 
acter. 

The Commissioner Is aw* re t*»at U is 

ultimately for a court to determine 
whether a particular agency action is 


"final" within the meaning of section 
10(c) of the Administrative Procedure 
Act (5 U.S.C. 704). or whether a plaintiff 
has properly exhausted his administra¬ 
tive remedies. Nonetheless, the Commis¬ 
sioner believes it entirely proper to at¬ 
tempt. through these procedural regu¬ 
lations. to set forth his view of the most 
appropriate method of proceeding, to the 
end of inducing persons wishing to chal¬ 
lenge an FDA action to do so at the 
agency level before seeking court review. 
This regulation will promote conserva¬ 
tion of judicial resources, not only by 
eliminating the need for review in some 
cases, but also, when the Commissioner 
does not change his Initial decision, by 
providing a more complete record for 
review of agency action. For example, 
when a party has petitioned for recon¬ 
sideration or for a stay of agency action, 
the record before the reviewing court 
would include, under 9 2.11(f). the rec¬ 
ord of such further proceeding, os well 
as the record of the initial decision. 

The Commissioner romid«r* the de¬ 
scribed scheme for Judicial review to be 
& fair method of proceeding for all per¬ 
sons. It will encourage persons to partici¬ 
pate at the administrative level and to 
advance ail information and arguments 
at that point, and it will require the 
agency to identify the Information on 
which it relies and to explain the basis 
for its reliance. At the same time, the 
scheme should preclude interposition of 
technical procedural objections and 
guarantee to a court a fixed and complete 
record on which to base review. In this 
regard, some comments specifically com¬ 
mended the Commissioner's decision not 
to raise a lack of "standing" as;a basis 
for opposing review iDf agency decisions. 

43. One comment identified three situ¬ 
ations In which, it contended, judicial 
review may be appropriate in the absence 
of a final decision by the Commissioner. 
The comment listed; (1) the giving of an 
advisory opinion pursuant to § 2.19, cit¬ 
ing National Automatic Laundry ami 
Cleaning Council v. Schultz . 443 F.2d 689 
(D.C. Cir. 1971); (2) delay of action by 
FDA so substantial as to constitute denial 
of the relief requested: and (3) Initiation 
by FDA of a proceeding that It has no 
statutory authority to conduct. 

After considering the comment, the 
Commissioner has decided to consider 
advisory opinions issued pursuant to 
I 2.19 and guid elines Issued pursuant to 
9 2.20 <21 CFR 2.20) to be final agency 
action. He acknowledges that such opin¬ 
ions and guidelines are binding on the 
agency until amended or revoked. Al¬ 
though, under || 2.10(j) and 2.20<b) <8). 
they are not legal requirements, the 
Commissioner maintains that preen¬ 
forcement review of such actions may be 
proper In appropriate cases where fur¬ 
ther administrative proceedings are not 
likely to clarify the scope or impact of 
a decision. Advisory opinions and guide¬ 
lines have accordingly been included 
within the scope of 9 2.11 (d>. 

The other situations cited by the com¬ 
ment. i.e.. agency delay and action taken 
without authority, though potentially 
subject to judicial review before final ac- 
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Uon in limited circumstances, are obvi¬ 
ously not appropriate to Include within 
ft 2.11 for they do not describe types of 
agency action contemplated by these 
procedural regulations. e.g., proposed or 
final regulations, or advisory opinions, 
but simply state legal reasons why par¬ 
ticular agency actions may be held in¬ 
valid. Accordingly, no change in the reg¬ 
ulation has been made to reflect this 
port of the comment. 

44. Two comments stated that 12.11 
* ci • should include a reference to final 
regulations promulgated pursuant to 
4 2.10 within the list of actions considered 
by the Commissioner to constitute final 
agency action; and the final regulations 
have been amended accordingly. 

The Commissioner advises that ft 2.11 
•d» should have included final regula¬ 
tions promulgated pursuant to ft 2.10. as 
such regulations are ordinarily subject 
to immediate judicial review (Abbott 
Laboratories v. Gardner, 287 UJS. 136 
U967)>. The preamble to the proposal, 
as one comment points out. refers to final 
regulations subject to ft 2.10. and its 
omission from f 2.11(d) was thus in 
error. 

45. One comment, reiterating an objec¬ 
tion to ft 2.9 argued that no final order 
should become effective for 30 days and 
that a request for stay within that period 
should automatically stay such order 
until 10 days after the Commissioner's 
decision. As indicated In his response to 
the comments on f 2.9. the Commissioner 
c oncludes that he mast retain discretion 
to determine when an agency action is 
to become effective. The comment is ac¬ 
cordingly rejected. 

46. Comments reiterated on additional 
objection regarding ft 2.9. namely that, 
by falling to require the Commissioner to 
respond to a petition for a stay within a 
specified time period, ft 2.11 permitted 
him effectively to delay’ access to the 
courts by persons seeking to challenge 
agency action. One comment added, in 
an apparent reference to | 2.11(d). that 
access to the courts could also be limited 
if the Commissioner decided to recon¬ 
sider a matter on his own initiative. 

As stated in his response to the com¬ 
ments on ft 2.9. tlie Commissioner cannot 
obligate himself to respond to petitions 
for a stay within a specified period. He 
believes it essential to retain discretion to 
be able to respond to changing demands 
on the agency in the manner most con¬ 
sistent with the public health and safety. 
How ever, the Commissioner advises that 
hfa failure to act on a petition for a stay 
docs not limit access to court review of 
the merits of the original decision. Sec¬ 
tion 2.11(e) clearly contemplates that a 
person who desires to challenge any de¬ 
cision by the Commissioner can initiate a 
* uit for review without first petitioning 
the Commissioner. It is only with respect 
to an attempt to obtain a stay of FDA 
action that the regulations require that 
a request for stay be first submitted to 
the Commissioner. 

Nor would court review on the merits 
necessarily be delayed if the Commis¬ 
sioner determined on his own initiative 


to reconsider the matter, as the comment 
suggested. The reference in ft2.11<d) to 
petitions for reconsideration (| 2.9) fa In¬ 
tended to indicate only that the Commis¬ 
sioner's action on such a petition fa final 
agency action and independently subject 
to Judicial review. 

47. One comment stated that proposed 
ft 2.11(d) <2> (1) fa unnecessary in light of 
the dear statement In the Administrative 
Procedure Act that actions committed to 
agency discretion by law arc not subject 
to judicial review. The comment ex¬ 
pressed concern that the provision may 
be interpreted as unduly broadening ex¬ 
isting rules In this regard. 

The Commissioner believes that the re¬ 
statement of the statutory standard in 
these regulations fa proper, and that the 
example of unreviewable decisions cited 
in f 2.11(d) <2) <i). he., whether or not to 
recommend initiation of civil or criminal 
enforcement proceedings under sections 
302, 303 and 304 of the act <21 UJ5.C. 332. 
333, 334), falls clearly within his unre¬ 
viewable discretion. 

48. One comment urged that the refer¬ 
ence In proposed I 2.11(d) <1) (ID to “any 
interested person * should be changed to 
“any person/* 

The Commissioner finds the requested 
change unnecessary. “Interested person** 
Ls defined in I 2.3(a) (12) to mean, es¬ 
sentially. “any person/* 

49. One comment identified two 
asserted exceptions to the general rule 
stated in ft2.11(f). which, as promul¬ 
gated. limits judicial review of agency 
action to the administrative record mode 
before the agency. The comment argued 
that review could properly go beyond 
the Administrative record 41) when a 
court decision subsequent to the initia¬ 
tion of judicial review plainly decides a 
legal issue that was not raised at the 
administrative level, and (2) when an 
issue fa purely a matter of statutory 
construction, does not require the exer¬ 
cise of administrative expertise, and goes 
to the heart of the agency's statutory 
authority. 

The comment misunderstands the 
Commissioner's purpose in defining the 
scope of the administrative record. The 
record fa not intended to embrace all 
materials relevant to all of the legal ob¬ 
jections to an agency action, including 
the type of legal issues which comprise 
the examples in the comment. Rather, 
the record of an administrative proceed¬ 
ing fa intended to contain all of the 
factual information and data that were 
considered by the Commissioner in 
reaching his decision. While questions of 
legal authority may, from time to lime, 
be raised in an administrative proceed¬ 
ing. the Commissioner advises that the 
regulations do not prohibit new issues of 
law including, obviously, questions of au¬ 
thority, from being raised in subsequent 
judicial proceedings. 

50. One comment insisted that the pro¬ 
cedure contemplated by proposed 8 2.11 
(b), under which the Commissioner may 
request a court to accept a further ex¬ 
planation of his action without further 
administrative proceedings, fa not gen¬ 
erally allowed by courts. 
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The Commissioner notes that the pro¬ 
vision fa advisory only. The provision can 
thus assist the public In obtaining Judi¬ 
cial review of agency action. The Com¬ 
missioner believes that the procedure 
described fa not prohibited by'any stat¬ 
ute: however, if the procedure were not 
permitted by a particular court it would 
not, obviously, be available to the Com¬ 
missioner in that instance. 

51. Two comments on proposed I 2.12 
Promulgation of regulations and orders 
after an opportunity for a forma) evi¬ 
dentiary public hearing (21 CFR 2.12 ► 
objected to its failure to distinguish be¬ 
tween the right to an “opportunity for 
a hearing/ 1 and ait unqualified right to a 
hearing. By treating all requests for 
formal evidentiary public hearings uni¬ 
formly. the comments argued, proposed 
5 2.12 overlooked important differences 
between the several statutory provisions 
in the Federal Food, Drug, and Cosmetic 
Act that require a hearing. The com¬ 
ments objected that, as proposed, f 2.12 
would improperly permit use of the sum¬ 
mary Judgment mechanism upheld In 
Weinberger v. Hynson. Westcott and 
Dunning, Inc „ 412 U.S. 609 <1973>. in 
rases in which it was not legitimately 
available. 

One comment pointed out that certain 
provisions of the act require “an oppor¬ 
tunity for a hearing/* e.g.. section 505; 
that others require that “reasonable 
grounds" mast be stated to Jastify a 
hearing. e.g, section 507(f); and that 
still others purport to require a hearing 
without any qualification, eg,, section 
701 <e). The comment argued that only 
in two situations could the Commissioner 
refuse to hold a required section 701 <e> 
hearing: <1) when objections to the 
Commissioner's order are a legal nullity 
on the basis of Dyestuffs and Chemicals. 
Inc. v. Fleming . 271 F.2d 281 (8th Cir. 
1959), cert, denied. 302 U.S. 911 (1960». 
and (2) when the objections relate ex¬ 
clusively to the agency's authority to 
take an action so that the factual basis 
for the action fa wholly irrelevant. The 
comment urged that 5ft 2.12 and 2.113(b) 
(21 CFR 2.113(b)) be revised accord¬ 
ingly. 

The Commissioner has issued the sec¬ 
tion as proposed. He concludes that there 
fa no basis for the comments contention 
that section 701 <e) absolutely guaran¬ 
tees a formal evidentiary public hearing 
whenever one is requested in a rule mak¬ 
ing proceeding conducted pursuant to 
that section. The Commissioner believes 
the act empowers him in each case to 
establish reasonable threshold require¬ 
ments for the holding of a formal evi¬ 
dentiary public hearing, including a 
hearing on a regulation governed by sec¬ 
tion 70Ke). The basis for this position 
has been set forth in the preamble to the 
publication in final form of ft 2.113 in 
Subpart B. and Interested persons are 
referred to the final regulation pub¬ 
lished in the Fxdkhal Recistxr of No¬ 
vember 23. 1976 (41 FR 51706) for a full 
statement of the Commissioner's views 
on the matter. 

Section 2.13 Separation of functions. 
ex parte communications (21 CFR 2.13> 
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prescribes the degree to which .separation 
of functions shall be observed between 
and within agency components In any 
matter that is subject by statute to an 
opportunity for a formal evidentiary 
public hearing and in any matter sub¬ 
ject to a public hearing before a Public 
Board of Inquiry. 

52. One comment suggested that pro¬ 
posed $ 2.13(d) <3>, specifying remedial 
measures to be taken when oral and writ¬ 
ten communications are made in con¬ 
travention of the separation require¬ 
ments of the section, be revised to require 
that copies be immediately provided to 
all parties to the hearing. As proposed, 
the requirement would have required 
only the filing of such communications 
w ith -the Hearing Clerk. 

The Commissioner accedes to the re¬ 
quest and has modified the final regula¬ 
tion to provide that at the same time 
such a communication is filed with the 
Hearing Clerk, it shall also be served on 
all other participants in the proceeding. 
This change meets the objective of the 
comment that all participants be advised 
of the current status of the proceeding. 
Because tlie conduct described in the sec¬ 
tion is not likely to occur, the Commis¬ 
sioner believes it reasonable to provide 
for personal service on participants, 
rather than to force them to periodically 
examine the administrative file in the 
office of the Hearing Clerk. Moreover, re¬ 
quired service of documents on other 
participants is already provided for by 
i 2.13(d) (2). which requires such service 
for proposals for settlement. The change 
can therefore be viewed as extending an 
existing obligation of participants to a 
hearing rather than as imposing a com¬ 
pletely new obligation. 

53. A comment suggested that 3 2.13 
<b)<2> <l) and (11) were inconsistent be¬ 
cause the requirements bar, for exam¬ 
ple, the entire Bureau of Drugs from 
communicating with the office of the 
Cotnmtesloner aft*.* the bureau becomes 
a party to a hearing, while permitting 
all members of the Chief Counsel’s office 
to be available to advise the Commis¬ 
sioner except those specifically engaged 
in the proceeding on behalf of %he bu¬ 
reau. A related comment urged that the 
section be modified to permit a member 
of an involved bureau w*ho is not per¬ 
sonally involved in representing the bu¬ 
reau at the hearing to be free to discuss 
the matter with the office of the Com¬ 
missioner. The comment suggested that 
this would benefit the agency in those 
situations where all of the agency ex¬ 
pertise in a given field is located in a 
single bureau. 

The Commissioner believes tluit the 
suggested inconsistency does not ac¬ 
tually exist. A direct comparison of the 
treatment in the provision of the indi¬ 
vidual bureaus and of the office of the 
Chief Counsel Is not meaningful, for each 
is organized to perform different func¬ 
tions. A bureau will normally be a party 
to such a hearing and thus be in the 
position to advocate a particular posi¬ 
tion. The Chief Counsel's office. In con¬ 
trast, is not organized, except for the 
Informal designation of attorneys to ad¬ 


vise individual bureaus, into discrete di¬ 
visions. Perhaps more Important, the 
only attorneys available to represent a 
bureau and advise the Commissioner are 
employed In the office of the Chief Coun¬ 
sel. Establishment of ad hoc divisions 
within the office is the only practicable 
mechanism for assuring observance of 
separations of functions and at the same 
time making legal advice available to 
the bureau whose decision is the subject 
of the hearing, and to the Commissioner. 
Thus, as a general rule, the Commis¬ 
sioner has determined that It is both 
more convenient and defensible to treat, 
for purposes of separation of functions, 
each bureau as a single entity. However, 
in response to the comment, he is modi¬ 
fying 8 2.13 to permit the designation, 
when he determines that it is necessary 
to ensure the best use of agency resources 
in deciding a particular matter, of em¬ 
ployees of a bureau to advise him, or 
members of his office to advise a bureau. 
Any such designation will be In writing 
and must be filed with the Hearing Clerk 
no later than the time the limitations 
Of separation of functions apply in the 
particular matter. An example of a sit¬ 
uation where the procedure might be 
used is that cited in the comment, i.e„ 
where all agency employees having ex¬ 
pertise in a given field work in one bu¬ 
reau. leaving the Commissioner without 
expert assistance to assist him in decid¬ 
ing the matter. 

54. In response to the comment, the 
Commissioner has modified 5 2.13(b) (2) 
Ui> to provide for the appointment by 
the Chief Counsel of a “team” of attor¬ 
neys to advise tlie Commissioner, rather 
than to permit that function, as pro¬ 
posed, to pass residuaUy to all attorneys 
who have not been appointed to repre¬ 
sent the bureau in a proceeding. 

As a matter of practice the Chief 
Counsel has been specifically designat¬ 
ing attorneys to advise the Commis¬ 
sioner in many matters for w*hich a no¬ 
tice of opportunity for a hearing has 
been published. This approach has per¬ 
mitted the Chief* Counsel to assess the 
workload of tlie office and avoid the ap¬ 
pointment of an attorney to advise the 
Commissioner w*ho may hAve assisted a 
bureau before the publication of the 
notice of hearing. 

The section as issued in final form 
also provides that the Chief Counsel will 
ordinarily advise the Commissioner In a 
hearing proceeding. The proposal would 
have required the Chief Counsel to al¬ 
ways advise the Commissioner. However, 
it is possible that the Chief Counsel may 
become involved in a matter before a 
notice of opportunity for hearing hAs 
been published, such as when he is 
called upon to advise a bureau on the 
initiation of a proceeding. In such cases, 
his subsequent service as an advisor to 
the Commissioner in the same matter 
would not be consistent with separation 
of functions. 

Tlie provision has also been modified, 
consistent with existing practice, to pre¬ 
vent contact on any matter that is the 
subject of a formal hearing between 
members of the office of the Chief Coun¬ 


sel who are advising the Commissioner 
and other members of the office, or any 
employee of the bureau Involved (ex¬ 
cept one specially designated to assist 
the Commissioner). Although the pro¬ 
posed rule would have imposed this lim¬ 
itation only on the attorneys assigned 
to assist the bureau, it Is clear that 
comparable restrictions should be im¬ 
posed on counsel to the Commh«iioner. 
for the requirement is Intended to main¬ 
tain the independence of the Commis¬ 
sioner and his advisors. 

55. To make the regulation compre¬ 
hensive. {2.13(b)(2)(H) has been re¬ 
vised to acknowledge the Chief Coun¬ 
sel’s specific authority to designate ad¬ 
ditional attorneys to represent a bureau 
or to advise the Commissioner. Such 
designation may be necessary where, for 
example, an attorney previously desig¬ 
nated to advise one or the other is no 
longer able to serve in that capacity. 

56. On September 13. 1070. Pub. L. 
00-409. the “Government in the Sun¬ 
shine Act.” (5 UB.C. 552b note) was 
signed into law, to become effective on 
March 12. 1977. The Sunshine Act im¬ 
poses certain new requirements appli¬ 
cable to the FDA. as well as to other 
agencies, regarding ex parte communi¬ 
cations between Federal officials and 
persons outside the Federal Government 
In connection with any administrative 
hearing subject to 5 UB.C. 557(a). “Ex 
parte communication” is defined in new 
5 U.S.C. 551(14) as **an oral or written 
communication not on the public rec¬ 
ord with respect to which reasonable 
prior notice to all parties is not given, 
but it shAll not include requests for 
status reports on any* matter or pro¬ 
ceeding covered by this subchapter.” 

In sum, the Sunshine Act prohibits the 
making of ex parte communications by 
either Federal employees or outside per¬ 
sons within the context of a hearing sub¬ 
ject to 5 U.8.C. 557. and requires that 
any ex parte communications that are 
made be placed In the public record, 
either by filing written communications 
or reducing to writing the substance of 
any oral communications, as well as any 
responses, cither written or oral, to 
either of these types of communications. 
The 8unshine Act further requires each 
Federal agency to designate a particular 
time during the administrative process 
after which the prohibitions shall apply. 
That time may not be later, however, 
than the time at which a proceeding is 
first noticed for a hearing, and must 
with respect to any person with knowl¬ 
edge that such notice is forthcoming, be 
no later than the time such knowledge 
was acquired. The new law specifically 
provides that an agency may consider, 
consistent with the interests of Justice, 
a violation of the section as sufficient 
grounds for a decision adverse to the 
party committing the violation or caus¬ 
ing it to occur. Tlie Commissioner ad¬ 
vise*. in this regard, that he will consider 
as a violation of this section, as a “caus¬ 
ing to occur” of an ex parte communica¬ 
tion, a communication by ahy govern¬ 
ment official outside the agency, includ¬ 
ing members or representatives of mem- 
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bers of Congress, made at the knowing 
behest of any person who would be pre¬ 
cluded under the statute from personally 
making the communication. 

The Sunshine Act affects the provi¬ 
sions of proposed { 2.13 that address ex 
parte communications, with respect to 
any matter subject to an opportunity for 
ii formal evidentiary public hearing, as 
listed Ln f 2.12(0. and any matter sub¬ 
ject to a public hearing before a Public 
Board of Inquiry pursuant to Subpart C 
of Part 2. and necessitates some revision 
of them. 

Accordingly, the Commissioner has de¬ 
termined to modify $ 2.13 (and $ 2.3 > in 
the final order as follows: 

a. The Sunshine Act’s definition of “ex 
parte communication” has been incorpo¬ 
rated into 4 2.3. 

b. The times at which the prohibition 
against ex parte communications are to 
come into play are those proposed in 
I 2.13 <b> and <c> for the matters re¬ 
ferred to in those sections. However a 
new paragraph <e) has been added. In 
accordance with the statute, applying 
the restriction to any person having 
knowledge that a notice of hearing is to 
be issued to the time such knowledge is 
acquired. 

c. Paragraph <d) of 4 2.13 has been re¬ 
vised to indicate that the prohibitions 
against making ex parte communications 
apply to employees of the agency in¬ 
volved In any manner In the decisional 
process as well as to persons outside the 
agency. 

d. A new paragraph (f) has been 
added to reflect the statutory provision 
that the making of a prohibited ex parte 
communication may. consistent with the 
interests of Justice and the polio' of the 
underlying statute. Justify a decision ad¬ 
verse to the person knowingly making or 
causing the making of such a communi¬ 
cation. 

No comments were received on pro- 
posed f 2.14 Referral by court (21 CFR 
2.14 > and It is adopted as proposed. 

Section 2.15 Meetings and corre¬ 
spondence (21 CFR 2.15) contains re¬ 
quirements for meetings and correspond¬ 
ence between employees of the Food and 
Drug Administration and any person 
outside the Department of Health. Edu¬ 
cation. and Welfare. 

67. Several comments were received 
regarding $ 2.15(f)(1), which as pro¬ 
posed would have permitted any meeting 
initiated by FDA involving only a small 
number of persons, such as 1 or 2 manu¬ 
facturers. to be a private meeting, but 
would have required a meeting involving 
a large number of persons, e.g.. 10 manu¬ 
facturers of an Ingredient, to discuss ap¬ 
propriate testing or labeling, to be a pub¬ 
lic meeting. The comments criticized the 
use of the number of persons us the cri¬ 
terion for determining whether a meet¬ 
ing should be public or private, urging in 
general that the nature or subject mat¬ 
ter of the meeting should determine 
whether it should be private or open. 
One comment specifically suggested that 
the number of different interests repre¬ 
sented. rather than the number of per¬ 
sons, should determine whether Che 
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meeting is to be public or private, but 
urged also that meetings should be open 
when closing them might give particular 
firms a competitive advantage. 

Another comment Insisted that the 10- 
percon standard was arbitrary, and that 
whether a meeting should be open or 
closed should depend on a variety of 
factors, e.g., the meeting site, the various 
interests represented, and the subject 
discussed. The comment stated that 
where a single Indus try or group of per¬ 
sons is the focus of the meeting, the 
willingness of that group to meet in a 
public forum should weigh heavily in 
tlie decision. In general the comments 
from manufacturers and industry as¬ 
sociations argued that private meetings 
encourage Input, but a comment from a 
consumer group contended that it is im¬ 
portant that consumers be present at 
meetings with industry because proposed 
f 2.15 failed to require taking transcripts 
or recordings. One comment asked the 
reason for subjecting to regulation the 
issue of whether meetings should be pub¬ 
lic or private and urged that the deci¬ 
sion be left to the discretion of the Com¬ 
missioner. 

Tiic Commissioner has considered the 
objections to the section, and finds them 
unpersuasive. Most of the comments ap¬ 
pear to have assumed that the require¬ 
ments of 42.15(f) (I) apply to all meet¬ 
ings between the FDA and persons out¬ 
side the Federal government. This Is not 
the case. In contrast with other provi¬ 
sions of $ 2.15, paragraph (f)(1) applies 
only to meetings initiated by FDA. It 
docs not apply to private meetings be¬ 
tween the agency and outside persons or 
groups at the behest of the lattter. Such 
meetings are subject principally to the 
requirements of 5 2.15(d). The Justifica¬ 
tion for the distinction is reasonable: 
The agency’s Initiation of a meeting is 
generally for the purpose of seeking in¬ 
formation on or attempting to resolve an 
issue regarding a regulatory matter. It 
would be Inappropriate for FDA to seek 
advice from only one group on a regula¬ 
tory matter that affects many manu¬ 
facturers or brood segments of the 
public. 

The ’’number of persons’* criterion ln 
I 2.15(f ) should be viewed as an attempt 
to establish a readily usable ’’rule of 
thumb” for determining when an 
agency-initiated meeting should be open 
to oil. It should be noted that the spe- 
cfic reference In 4 2.15(fMl) to numbers 
of participants as the criterion is neither 
absolute nor arbitrary. The language of 
the paragraph refers to examples of the 
subject matter of such meetings as well 
as to the number of persons, and the 
Commissioner Intends that the number of 
persons shall be merely' one guide, rather 
than a firm rule, for deciding when a 
meeting should be public. The Commis¬ 
sioner retains discretion to decide 
whether such a meeting should be open 
or closed. 

The Commissioner also advises that he 
may follow $2.15<fMl> in determining 
whether to insist that other meetings 
should be open to the public when open¬ 
ing them will Avoid the implication of 
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undue influence in an agency decision or 
will otherwise further the purposes of 
the act. 

58. One comment urged that proposed 
I 2.15(1), requiring a written summary 
to be made of any meeting with a repre¬ 
sentative of Congress relating to any 
one of several enumerated matters, be 
clarified to state that It applies only to 
FDA employees. The Commissioner be¬ 
lieves it obvious that the requirement is 
applicable only to employees of the 
agency, and so advises. No change In 
the language of the provision Ls neces¬ 
sary. 

59. One comment suggested that the 
language of proposed 4 2.15(c), which 
requires the summarization in writing 
of any meeting between agency repre¬ 
sentatives and any person outside the 
Department relating to a ’’pending court 
case.” as well as other enumerated sub¬ 
jects. be amended to Include specifically 
an ’immediately anticipated court 
case.” Tile Commissioner advises that an 
anticipated court case would be includ¬ 
ed within the reference to ’’pending 
court case,** and that agency employees 
have been observing this Interpretation 
in maintaining records of telephone 
calls and meetings. Therefore, no formal 
modification of the paragraph is neces¬ 
sary. 

60. One comment urged that tele¬ 
phone conversations be subject to the 
requirements of 4 2.15(c) and (d). The 
Commissioner advises that the definition 
of “meeting” In § 2.3(a) (24) includes 
telephone conversations, and that no 
amendment to paragraph (c) or <d) is 
called for. 

61. One comment directly, and an¬ 
other by implication, questioned the wis¬ 
dom of requiring the written documen¬ 
tation of all contacts with the agency. 
Both commented that the requirement 
discourages such contacts. One comment 
Argued additionally that such memoran¬ 
da contain only one side of a conversa¬ 
tion, and suggested that the section re¬ 
quire only the logging of contacts with¬ 
out the description of their substance. 

The Commissioner disagrees. Even 
conceding that some communications to 
the agency may not be made because of 
the fear of public disclosure, the Com¬ 
missioner believes It Is essential for the 
integrity of the regulatory process that 
records be kept of contacts between 
agency employees and outside parties 
The keeping of such records should In¬ 
crease the reliability of the information 
that Is submitted. Moreover, written doc¬ 
umentation is necessary for the prepara¬ 
tion of an administrative record should 
any decision of the Commissioner be 
subsequently challenged. Most impor¬ 
tant, the Commissioner believes that 
public confidence in government can 
only be maintained If government deal¬ 
ings with the public ore, to the extent 
possible, open and subject to scrutiny. 
There is no basis for the suggestion that 
memoranda of these communications 
prepared by government employees will 
reflect only one side of such contacts: 
«2.15<g> provides that any participant 
ii) any meeting under any participant ln 
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any meeting under 8 2.15 may submit 
his own summary of the meeting and 
that the summary will be mode part of 
the administrative record along with 
any memoranda prepared by the agency. 

C2. One comment suggested the dele¬ 
tion of the statement in proposed 1 2.15 
<a> that meetings and correspondence 
are not final agency* action on the 
ground that it is overbroad. 

The Commissioner disagrees. The 
statement is not overbroad, for it is dif¬ 
ficult to visualize a circumstance in 
which a meeting or informal correspond¬ 
ence would constitute final agency ac¬ 
tion. and its inclusion is consistent with 
the practice of the Commissioner in 
these regulations of specifying those 
agency actions that do and do not con¬ 
stitute final agency action for purposes 
of court review. 

Section 2.16 Documentation of signif¬ 
icant decisions in administrative files (21 
CFR 2.16) provides for the documenta¬ 
tion of agency decisions by the employees 
involved in making them. The section 
as proposed represented an attempt to 
protect the rights of agency employees 
working on a matter by permitting, un¬ 
der paragraph (b) (2) (11). any employee 
to record his views in written memoranda 
that would be included In the file. Pro¬ 
posed 1 2.16(e) also guaranteed such em¬ 
ployees access to the file as appropriate 
for the performance of their work, sub¬ 
ject to reasonable restrictions to assure 
the proper cataloging and storage of 
documents. 

63. One comment, submitted by the 
Review Panel on New Drug Evaluation 
of the Secretary of Health, Education, 
and Welfare, suggested that both of these 
requirements be extended to employees 
that have been, but may not currently 
be. working on a particular matter. The 
panel recommended that an employee's 
exercise of the right to record his views 
and to have access to the r.dminbitraUve 
file on a matter should be consistent 
with attention to his other assignments. 

The Commissioner considers it proper 
that agency employees who have pre¬ 
viously worked on a particular matter not 
be precluded from further participation 
In that matter, or denied access to the 
flie. This, indeed, was the intent of the 
proposal. Not only will such access avoid 
charges that employees may have been 
transferred to prevent their continued 
work on a matter, but it will also make 
the administrative record of the resolu¬ 
tion of controversial issues more com¬ 
plete. As advocated by the comment. 
I 2.16 <b) (2) (ID and (c> of the final reg¬ 
ulation have been revised to reflect the 
original intent of the proposal. 

64. The Oommi^Joner has clarified the 
effect of 8 8 2.15 and 2.16 regarding the 
filing of the administrative record in a 
formal evidentiary public hearing pursu¬ 
ant to f 2.153 of Subpart B (21 CFR 
2.153). The clarification U prompted by 
cucsttbm that have arisen In agency 
preparation for hearings of this type dur- 
ln" recent months. 

Section 216ib) requires that the ad¬ 
ministrative file of any matter contain 
the complete documentation of the 


agency decision (including opinions of 
consultants and recommendations of in¬ 
dividual employees) and reveal any in¬ 
ternal differences of opinion. Section 2.15 
<c> requires an agency employee to pre¬ 
pare a written summary of any meeting 
with any person outside the Department 
which shall be included in the adminis¬ 
trative file. Section 2.153 requires the 
relevant portions of the “administrative 
record” to be filed with the Hearing 
Clerk, including all documents in bu¬ 
reau files containing factual data and in¬ 
formation. whether favorable or unfavor¬ 
able to the bureau position. 

These provisions do not require the ad¬ 
ministrative file docketed with the Hear¬ 
ing Clerk to contain memoranda sum¬ 
marizing meetings of bureau counsel with 
witnesses, or to contain internal agency 
memoranda setting forth recommenda¬ 
tions of agency employees. While such 
meetings and recommendations clearly 
are required to be summarized in writ¬ 
ten form for the administrative file, the 
regulations are not intended to require 
all such memoranda to be made public if 
the matter becomes subject to a formal 
evidentiary public hearing. The work- 
product of bureau counsel are obviously 
protected under the attorney-client 
privilege and. along with recommenda¬ 
tions of employees < as distinguished from 
scientific or medical data) found In in¬ 
ternal agency documents, are not re¬ 
quired to be disclosed under Part 4. the 
agency’s public information regulations. 
Such materials will, however, continue to 
be prepared and to be placed In the 
agency administrative file for purposes 
of Judicial or congressional inquiry, or for 
historical purposes. 

The definition of ‘'administrative file” 
in 8 2.3(a) (27) of the final regulation 
conforms to this position. The proposal 
has been revised to remove the Implica¬ 
tion that the administrative record of a 
matter filed with the Hearing Clerk Is 
necessarily the same as the official ad¬ 
ministrative file of the matter. The docu¬ 
ments comprising the former are, rather, 
listed variously In other sections of the 
regulation, e.g.. In 8 2.8(k), for adminis¬ 
trative reconsideration of an action; in 
8 2.9(h). for an administrative stay of an 
action, and in 4 2.10(f), for regulations 
promulgated pursuant to that section. 

65. No comments were received on pro¬ 
posed 8 2.17 Inte rnal agency review of 
decisions (21 CFR 2.17) which Is adopted 
without change. However, some concern 
was expressed within the agency that 
12.17(a)(3) Imposed the obligation to 
formally review at a supervisory level the 
decision of any agency employee at the 
request of an Interested person. The 
Commissioner advises that no such result 
Is intended. Review of the work of sub¬ 
ordinates by agency supervisors is cur¬ 
rently a matter of a supervisor's discre¬ 
tion and 8 2.17(a)(3) is intended to re¬ 
flect present agency practice. The provi¬ 
sion recognizes that supervisory agency 
employees wili entertain requests from 
interested persons to review any decision 
of a subordinate, but that the extent of 
any review will continue to be determined 
by the supervisor. 


Section 2.18 Dissemination of draft 
Federal Register notices and regulations 
(21 CFR 2.18) provides for the discussion, 
both orally and in writing, of draft, pro¬ 
posed, and final rules and regulations, by 
representatives of FDA with interested 
persons, including persons outside the 
agency. 

66. Two comments were received re¬ 
garding the proposal. One comment 
criticized the limitations imposed by 
8 2.18(d) on the discussion of the details 
of draft notices and regulations and on 
the dissemination of such drafts before 
publication in the Federal Register. The 
comment argued that the prohibition 
could prevent meaningful participation 
in drafting complex regulations, where 
agency knowledge may be Inadequate to 
draft an appropriate proposal. The com¬ 
ment acknowledged that proper informa¬ 
tion may be supplied by comments after 
publication, but suggested that there 
often is reluctance to moke major 
changes in a proposed regulation. The 
comment contended that allowing in¬ 
formal contacts could often improve a 
published proposal and thus speed pro¬ 
mulgation of a final regulation with a 
minimum of delay and modification. 

The Commissioner points out that 
8 2.18«d) does not prohibit either the dis¬ 
cussion or distribution of draft Federal 
Register notices. Rather, it imposes re¬ 
strictions on such discussion and dis¬ 
tribution only as necessary to ensure that 
all interested parties will be treated fairly 
and afforded uniform access to internal 
working documents. In situations where 
expert advice from outside the agency 
may be needed to develop a proposal, the 
regulation permits such information {j 
be obtained. 

67. The second comment noted that 
proposed 5 2.18<b>, although permitting 
the distribution of draft documents and 
proposed regulations following Federal 
Register publication of a notice of avail¬ 
ability. did not explicitly permit agency 
employees to discuss the details of such a 
draft even after it became publicly avail¬ 
able, except with the specific permission 
of the Commissioner. 

The Commissioner acknowledges that 
the comment has interpreted the pro¬ 
posal correctly. He agrees with the com¬ 
ment that such a restriction on the dis¬ 
cussion of details of a draft already 
publicly available is unnecessary, and be¬ 
lieves the public interest will be safe¬ 
guarded adequately if 6uch discussions 
are subject only to the other provisions of 
the section. e.g., i 2.18(1). which applies 
the requirements of 8 2.15 Meetings and 
correspondence . to meetings and cor¬ 
respondence relating to draft Federal 
Register notices and regulations. While 
8 2.18 will thus allow for discussion of 
draft proposed and final regulations and 
notices that have been made publicly 
available, it requires that summary mem¬ 
oranda be made of any such discussions 
for inclusion in the administrative file. 
The Commissioner regards the prepara¬ 
tion of such memoranda in the context 
of discussions of draft Federal Register 
notices and regulations as essential; the 
requirement will assure compilation of 
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the full administrative record and dispel 
suspicions of improper influence in the 
development of agency regulations. The 
Commissioner has amended 8 2.18(b) in 
the Anal regulation to allow agency em¬ 
ployees and interested persons to discuss 
without his prior permission draft docu¬ 
ments that have been properly made 
available to the public. 

68. A primary concern expressed by 
many comments on 8 2.19 Advisory 
opinions (21 CFR 2.19) was that opinions 
by FDA employees that are not advisory 
opinions do not bind the agency to the 
interpretation expressed in the opinion. 
One comment argued that this position Is 
not supported by case law. It rejected the 
cases cited in the preamble to the pro¬ 
posal regarding the doctrine of estoppel, 
and cited the following several cases in 
which various courts have held the gov¬ 
ernment estopped on the basis of advice 
of an employee: United States v. Whar¬ 
ton. 514 F. 2d 406 <9ih Clr. 1975). United 
States v. Law FC Ranch. 481 F. 2d 985 
<9th Cir. 1973). United States v. Burton . 
472 F. 2d 757 <8th Clr. 1973). and Afoscr 
V. United States. 341 U.S. 41 (1951). The 
comment contended that, based on these 
cases, the current role is that the gov¬ 
ernment will be prevented by estoppel 
from taking a position inconsistent with 
advice provided by an employee when 
the damage to the private party jout- 
weighs the loss to the government or any 
harm to the public interest. The com¬ 
ment concluded by urging that the reg¬ 
ulations be recast to state that FDA is 
not bound by estoppel in am* case where 
the public health or safety would be 
Jeopardized, but that it will take reason¬ 
able steps to protect justifiable reliance 
on advice provided by on agency em¬ 
ployee when the public health or safety 
will not be Jeopardized. 

Other comments addressed the same 
issue, through from different perspec¬ 
tives. One comment found proposed 
8 2.19<k> patently unfair, claiming that 
the regulation placed agency employees 
in positions of apparent authority but 
penalized those who relied on their ad¬ 
vice. The same comment and one other 
argued that the public cannot conduct 
day-to-day operations by constantly re¬ 
questing advisory opinions, and sug¬ 
gested that the agency could “grind to 
a halt** if responding to advisory opin¬ 
ions became a conunon practice. Both 
comments noted that much agency busi¬ 
ness Is handled on the basis of “informal 
advice.** 

Finally, these comments requested 
that, should reliance on an agency em¬ 
ployee's * 4 Informal” opinion result in 
regulatory action, in no event should a 
person so relying be subject to criminal 
prosecution. They urged the adoption of 
this position as a minimum, if the action 
ultimately complained of Is undertaken 
in good faith reliance on the Informa¬ 
tion provided by a representative of the 
agency. 

The Commissioner acknowledges that 
these comments express a legitimate 
concern, but he believes that the regula¬ 
tion as proposed is proper. The Food and 
Drug Administration must be able to 
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provide informal advice to interested 
persons on a staff level. Considerations 
of the public health and safety, as well 
as considerations of efficiency, however, 
prevent the agency from being legally 
bound by such representations. 

The expectation that informal advice 
would bind the agency is unrealistic in 
light of the way such advice is general¬ 
ly requested and provided. Even when 
coordinated within the agency, opinions 
on the regulatory consequences of par¬ 
ticular conduct may not be based on ex¬ 
haustive Inquiry Into past agency prac¬ 
tice or legislative intent. Moreover, many 
inquiries request a reply within a short 
period of time. In addition, circum¬ 
stances are often described hypothet¬ 
ically, and may omit facts that the 
agency, in contrast to the person making 
the inquiry, may consider crucial. Final¬ 
ly, the Commissioner recognizes that 
some persons will “forum shop” within 
the agency until they obtain a desired 
answer. For these several reasons, the 
Commissioner declines to be bound by 
the informal responses of agency em¬ 
ployees. Section 2.19 provides one broad 
exception: w'here a particular inquiry is 
of broad applicability or Importance, 
the agency will commit Its resources 
to providing Its best institutional Judg¬ 
ment on a matter through an advisory 
opinion. 

The Commissioner considers the pro¬ 
cedure established for obtaining an ad¬ 
visory opinion to be both realistic and 
fair. The procedure recognizes that, in 
fact, most actions taken by private firms 
under the statute are based on expert 
advice, both technical and legal, ob¬ 
tained outside the agency. Opinions by 
agency employees as to the legality of 
such actions arc not necessarily accept¬ 
ed at face value, particularly if they con¬ 
flict with those of the inquirer. 

As a practical matter, advice pro¬ 
vided informally by FDA employees will 
generally be correct, and when it is not, 
action In reliance will not result in the 
imposition of sanctions without good 
reason. But the risk that such advice is 
incorrect cannot readily be shifted to 
the government, and to the public. Par¬ 
ticularly in matters involving individual 
compliance with the statutes admin¬ 
istered by FDA. the ultimate burden must 
remain on manufacturers and distribu¬ 
tors of regulated products. The alterna¬ 
tive. which the Commissioner rejects, 
would be to preclude agency employees 
from furnishing advice, Le.. to require 
all inquiries to be subject to the proce¬ 
dures for advisory opinions outlined in 
8 2.19. This course would not work to the 
advantage of either the agency or af¬ 
fected persons. 

The Commissioner will not rule out the 
possibility of recommending institution 
of criminal proceedings when an in¬ 
formal opinion has previously been fur¬ 
nished to a violator. At the same time 
he advises that recommendation for 
criminal prosecution is based on all the 
circumstances surrounding a violation, 
and it is unlikely that such prosecution 
would be recommended when the activ¬ 
ity giving rise to the violation was the 
product of good faith reliance on advice 
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given informally by an agency employee 
Responsible exercise of the Commission¬ 
er's discretion will afford adequate 
protection in such circumstances. 

The Commissioner does not discount 
the possibility, however remote, that 
FDA might be held by a court to be 
estopped by the informal advice of an 
employee in o given matter. However, he 
considers the cases cJtcd by the com¬ 
ments regarding application of the doc¬ 
trine of estoppel to the government to 
be not relevant to informal advice ren¬ 
dered by FDA employees pursuant to 
these regulations, for In none of the cases 
had the agency publicly indicated that 
informal opinions of employees were not 
binding, and provided an alternative 
procedure for obtaining formal binding 
opinions. More importantly, none of the 
cases cited Involved a government agency 
that is entrusted to protect health and 
safety. 

69. One comment objected that the 
form specified In the proposal for re¬ 
questing advisory opinions Is too rigid. 
The Commissioner disagrees that the 
form requirements arc rigid. They re¬ 
quire only that a request Indicate that 
it is seeking an advisory opinion, that 
it clearly state the question and issue 
on which the opinion is requested, and 
that It include a statement of the facts 
and law relevant to the request. More¬ 
over. the section permits the Commis¬ 
sioner to treat other requests, in his dis¬ 
cretion, as requests for advisory opinions. 

70. Several comments objected to the 
Commissioner's proposed decision not to 
publish advisory opinions In the Federal 
Register. They argued that it is incon¬ 
sistent to urge reliance on such opinions 
and then not publish them. One com¬ 
ment urged that at least a notice of 
availability should be published, as well 
as a notice indicating the withdrawal 
or revocation of any advisory opinion. 
Another comment pointed out that re¬ 
porting such opinions In tlic trade press 
is of no help to the general public. The 
comment also argued that the right un¬ 
der 8 2.19(1) to comment on advisory 
opinions becomes illusory when the pub¬ 
lic is not aware of them. 

The Commissioner believes the pre¬ 
amble to the proposal adequately ex¬ 
plains the reasons for not publishing each 
advisory opinion in the Federal Regis¬ 
ter. The number of opinions makes pub¬ 
lication of each one infeasible. Those 
that are contained in preambles to pro¬ 
posed or Anal regulations under 5 2.19 
(di*l) will be published. Nonetheless, 
each advisory opinion that is not pub¬ 
lished will be publicly available and will 
probably receive wide publicity in the 
trade press. To further increase public 
awareness of advisory opinions, more¬ 
over. the Commissioner has modified 
8 2.19(g) in the final regulation to pro¬ 
vide that a chronological Index of all ad¬ 
visory opinions will be maintained by the 
Hearing Clerk. The index will include the 
date of the request for the advisory 
opmion, the date of the opinion, and 
identification of the appropriate file. 

The Commissioner thus disagrees with 
the contention that the right to comment 
on advisory opinions is illusory. Suffi- 
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clcntly wide pubUcity will be given to 
FDA advisory opinions so that any per¬ 
son with even a casual interest in the 
agency will be likely to learn of them. 
Advisory opinions that are also guide¬ 
lines will be further disseminated 
through publication in the Federal Reg¬ 
ister o t a notice of availability under 
$ 2.20 «b) <4> and whenever incorporated 
into the text of a regulation under 
{ 2.20(a)* ^ ^ 

71. Another comment argued that the 
failure of the regulation to provide for 
the publication and indexing of in¬ 
formal opinions might violate paragraph 
<a)(2)(B) of 5 UB.C. 552. the Freedom 
of Information Act. The comment con¬ 
tended that even informal interpreta¬ 
tions ore likely to be considered “in¬ 
terpretations adopted by the agency/* as 
they are subject to Internal review, and 
can thus fairly be considered to have 
been adopted by the agency. It cited as 
support Tax Analysts and Advocates v. 
IRS, 362 F. 8upp. 1298 <D. D.C. 1973), 
aff'd. 505 F.2d 350 (D.C, Cir. 1974). 

The Commissioner disagrees that in¬ 
formal opinions given by agency em¬ 
ployees are subject to 5 U.8.C. 552 
<a>(2)<B>, insofar os that section re¬ 
quires the publicizing and indexing of 
agency Interpretations. Such opinions are 
not considered Interpretations of the 
agency; they do not bind FDA even for 
the matters that they address. The Com¬ 
missioner accordingly concludes that 
they are subject to the requirements of 
5 U.S.C. 552 to the same extent as rou¬ 
tine agency correspondence, and are 
therefore not required to be Indexed or 
publicized. They will, however, be sub¬ 
ject to disclosure under 5 U-8.C. 552. Be¬ 
cause informal opinions have no binding 
effect, they will not be used by the 
agency as precedent for persons other 
than those to whom they are issued. In 
this context, the sanctions imposed by 
5 U.S.C. 552 for failure to index and pub¬ 
licize documents, namely, that the 
agency may not relv upon them in other 
cases, are inapplicable. 

The Commissioner advises that he will 
continue to evaluate whether informal 
opinions receive sufficient distribution, 
and may decide, in the future, that some 
additional mechanism to assure their dis¬ 
semination is desirable. 

72. One comment suggested that pro¬ 
posed I 2.19 should be amended to pro¬ 
vide that whenever published, an advi¬ 
sory opinion should reveal the identity of 
the person requesting the opinion and 
should set forth a clear statement of the 
facts on which the opinion Is based. It 
urged also that any opinion state that 
it is based on the assumption that the 
facts are as represented. 

The Commissioner currently contem¬ 
plates that these opinions will be unpub¬ 
lished. However, the information re¬ 
quested In the comment will be contained 
In the request for an opinion filed with 
the Hearing Clerk, where the responsive 
opinion would also be filed, and both will 
be publicly available, 

73. One comment suggested that the 
Commissioner should be authorized to 
decline to issue an advisory opinion when 
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the request relates to conduct in which 
the requester is already engaged. The 
comment argued that issuing an opinion 
in such circumstances may Interfere with 
enforcement efforts with respect to the 
practice. 

The Commissioner advises that {2.19 
(a) (2) (v) authorizes him to refuse to is¬ 
sue an advisory opinion when it would 
not be in the public Interest, and thus 
provides the authority that the comment 
advocates. However, the Commissioner 
reiterates that he may conclude that It 
is not improper to Issue an advisory opin¬ 
ion in such circumstances. The fact that 
conduct has already commenced Is not by 
Itself reason not to Issue nn advisory 
opinion; the conduct may be entirely 
lawful and appropriate. 

74. One comment urged that proposed 
l 2.20 Food and Drug Administration 
regulations, guidelines, recommenda¬ 
tions. and agreements (21 CFR 2.20) pro¬ 
vide for full notice and comment pro¬ 
ceedings prior to the Issuance of a guide¬ 
line. This comment and one other urged 
particularly that guidelines for product 
labels be subject to notice and comment 
rule making. The comment argued that 
such guidelines have considerable eco¬ 
nomic Impact because of the significant 
expense associated with printing and de¬ 
sign work. A related comment noted that 
the Supreme Court has relied heavily on 
agency guidelines in deciding controver¬ 
sies before it. referring to "Moody v. Al- 
bermarle Paper Company" 422 U.S. 405 
<1975>, and urged that this too dictated 
obeervance of notice and comment rule 
making procedures in the development of 
guidelines. 

The Commissioner does not agree with 
these comments. Guidelines ordinarily 
represent agency Interpretations of for¬ 
mal legal requirements, not binding leg¬ 
islative rules. The Commissioner’s deci¬ 
sion not to commit the agency Jo provide 
opportunity for notice and comment In 
the development of guidelines is consist¬ 
ent with thetr legal status under these 
procedural regulations Section 2.20(b) 
<8) provides that although guidelines 
may be relied on by both FDA and per¬ 
sons outside the agency in administra¬ 
tive or court proceedings to illustrate ac¬ 
ceptable and unacceptable procedures, 
they do not establish binding legal re¬ 
quirements. The Commissioner therefore 
believes it appropriate that the agency 
retain authority to develop them without 
prior public participation. The Commis¬ 
sioner disagrees with the reliance on 
"Moody v. Atbermarle Paper Company /’ 
supra. In that case, the Court, while 
relying on agency guidelines of the Equal 
Employment Opportunity Commission, 
explicitly recognized, without criticism, 
that the guidelines were not administra¬ 
tive regulations promulgated pursuant to 
formal procedures established by Con¬ 
gress. Thus, the case can be read as sup¬ 
port for administrative agencies inter¬ 
preting statutory provisions under their 
Jurisdiction through guidelines devel¬ 
oped without formal public participation. 

Moreover, these regulations do not pre¬ 
clude all public participation in the prep¬ 
aration of FDA guidelines. Section 2.20 
<b)(ll) recognizes explicitly that draft 


guidelines may be disseminated in the 
same manner as draft Federal Register 
notices and regulations pursuant to 
§2.18. In such cases, the regulations 
contemplate at least Informal public par¬ 
ticipation through discussion of the sub¬ 
stance of the guideline. In addition. 
§ 3.20(b) (7) provides for the submission 
of comments on a guideline or amended 
guideline, which are to be specifically 
considered in determining whether fur¬ 
ther amendments to the guideline arc 
appropriate. The Commissioner believes 
that these two provisions allow a degree 
of public participation In the formula¬ 
tion of guidelines commensurate with 
their legal status. 

75. One comment raised the objec¬ 
tion. also directed at fi 2.19, that it is 
unfair to consider as informal the per¬ 
sonal opinions of agency employees. 

The Commissioner refers to the ex¬ 
planation provided in his discussion of 
the same comment regarding § 2.19. He 
there indicated his conclusion that al¬ 
though agency employees ought to be 
permitted to share their opinions with 
the public, such opinions cannot for¬ 
mally bind the agency. He believes It U 
clearly reasonable to limit statements 
of position that can bind the agency to 
regulations, advisory opinions, and 
guidelines. 

76. An l?sue raised within the agency 
concerns the reliance by FDA on n gov¬ 
ernment procurement standard or other 
standard as the criterion for determin¬ 
ing the legality of a product. The Issue 
is whether the agency may properly so 
rely if it has not previously complied 
with the requirements for the issuance of 
guidelines contained In this section. 

The Commissioner advises that he will 
consider agency reliance on government 
procurement standards, or other stand¬ 
ards, to be subject to prior compliance 
with the requirements of this section for 
guidelines, including inclusion in the 
public file and publication of a notice of 
availability In the Federal Register. 

77. A minor correction has been made 
In {2.20(b) (10) in the final regulation. 
The reference to “this paragraph" is 
changed to "paragraph (b)(4) of this 
section." Paragraph <b) (4), requiring the 
placing of guidelines in a public file in 
the Hearing Clerk’s office and the pub¬ 
lication of notice of their availability In 
the Federal Register, is not Intended to 
apply to analytical methods. While con¬ 
sidered to be guidelines under the sec¬ 
tion. analytical methods are too numer¬ 
ous and complex, and arc amended too 
frequently, to subject them generally to 
these provisions. The Commissioner may. 
however. In his discretion, decide that 
a particular analytical method should 
be Included in the public file. 

78. A question has been raised con¬ 
cerning the availability under { 2.20 of 
draft Internal guidelines contained In the 
FDA Staff Manual. The issue arose os a 
result of a freedom of Information re¬ 
quest to the agency for these guidelines. 

The Commissioner advises that guide¬ 
lines in staff manuals are not formal 
"guidelines" unless there lias been com¬ 
pliance with the requirements of {2.20. 
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They rarely Involve matters of “general 
applicability/* as that term is used In 
9 2.20. but generally apply to internal 
agency business. Accordingly, neither 
9 2.20 nor f 2.18 is applicable to the pub¬ 
lic availability of draft guidelines of this 
type. Their availability is subject only 
to the Freedom of Information Act and 
FDA public Information regulations. 
Final staff manual guidelines are publicly 
available under 5 U.S.C. 552(a)(2)(C). 

No comments were received regarding 
9 2.21 Participation in outside stand¬ 
ard-setting activities (21 CFR 2.21). and 
it 1$ issued as proposed. 

79. Many comments addressed the re¬ 
quirement in proposed paragr aph <b> of 
9 2.22 Public calendars (21 CFR 2.22> 
to exempt meetings with the working 
press from listing on the retrospective 
public calendar. The preamble to the 
proposal had requested specifically that 
comments be submitted on this issue. 
Most of the comments urged that meet¬ 
ings with the working press be listed on 
the calendar. Several comments con¬ 
cluded that there was no basis for ac¬ 
cording special treatment to meetings 
with the press, particularly where, as in 
this Instance, the press consisted largely 
of “expensive ‘Insider* services 0 that as- 
sertodly are oriented toward industry 
customers and capable of exerting influ¬ 
ence on the regulatory process. The fail¬ 
ure to list meetings retrospectively, It was 
argued, would therefore not benefit the 
public generally, but only the press. One 
comment stated the exemption would re¬ 
vive the supposedly discredited practice 
of basing news on “undisclosed sources." 
and that responsible Journalists should 
not need the anonymity that the pro¬ 
posed rule offered them. Another com¬ 
ment urged that a policy of nondisclosure 
of press meetings might lead to abuse and 
encourage damaging leaks. 

Several contrary arguments were of¬ 
fered. One comment described the func¬ 
tion of the press as seeking out informa¬ 
tion and reporting it, and contended that 
the press should be Impeded as little as 
possible in this function. The comment 
argued that conscientious reporting 
would be frustrated If reporters had to 
disclose their sources. The comment 
argued, further, that agency employees 
who previously have been willing to dis¬ 
cuss matters with reporters would be re¬ 
luctant to continue doing so if they were 
required at the same time to disclose 
publicly that they had met with the 
press. The comment argued also that the 
idea of an open calendar is to disclose 
contacts with government officials by 
persons seeking to Influence actions, a 
category that does not Include members 
of the press, who do not espouse a partic¬ 
ular viewpoint. It was also argued that 
the listing would not necessarily provide 
greater protection for trade secrets, 
whose disclosure would be prohibited. 
Rather, the Information whose distribu¬ 
tion would be restricted would likely be of 
a type that would cause embarrassment 
or annoyance. Finally, the comment 
maintained that listing press contacts 
would hamper press competition, which 
fosters investigative journalism. 
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The Commissioner has decided to re¬ 
tain the exception for the listing of press 
contacts in the retrospective calendar. 
He concludes that listing such contacts is 
not necessary to serve the purpose of list¬ 
ing generally, and would be unnecessar¬ 
ily burdensome. He views that purpose as 
publicizing agency contacts with per¬ 
sons having a direct personal or economic 
interest in agency decisions. He does not 
believe that representatives of the press. 
Including representatives of publications 
that can be characterized as “trade 
press/' fall within this category. More¬ 
over. the Commissioner notes that repre¬ 
sentatives of the trade press as a matter 
of practice visit the agency on virtually a 
daily basis to make routine inquiries. 
Consequently, their contacts with the 
various agency officials listed In 9 2.22(b) 
(3) arc so numerous as to make record¬ 
ing each contact for the public calendar 
Impractical. 

The Commissioner concludes, there¬ 
fore* that it is appropriate to exclude 
from listing on the public calendar con¬ 
tacts with various segments of the work¬ 
ing press. Consistent with the purposes 
stated above, however, he Is limiting this 
exclusion to those segments of the work¬ 
ing press not considered to be “house 
organs," l.e.. publications published by a 
company that manufactures or distrib¬ 
utes a regulated product or products, or 
by an industry association. Contacts with 
representatives of such publications will 
be listed on the retrospective calendar. 

80. One comment urged that proposed 
9 2.22(b). prescribing requirements for 
tlio retrospective public calendar, list 
meetings with persons outside the ex¬ 
ecutive branch, rather than only those 
meetings with persons outside the entire 
Federal government. The Commissioner 
agrees. He believes there is valid reason 
to report retrospectively meetings be¬ 
tween FDA officials and persons from the 
legislative or judicial brandies of govern¬ 
ment that arc held to discuss positions on 
regulatory Issues pending before the 
agency. The final regulation has been 
modified accordingly. 

81. Another comment urged that the 
prospective catendar described in 9 2.22 
(a) be required to list “all meetings with 
persons outside Government." It argued 
that without advance notice of such 
meetings, consumer views would inevita¬ 
bly be presented primarily at separate 
meetings held subsequently, which would 
have only limited utility. Moreover, be¬ 
cause such meetings are not transcribed 
or recorded, the commend argued, con¬ 
sumers should have the opportunity to 
be present at all meetings between the 
agency and industry representatives to 
represent consumer interests. 

The Commissioner disagrees; the 
comment misunderstands the purpose of 
the prospective calendar, which is to list 
public meetings, conferences, etc., not 
private meetings. Section 2.15(d) of the 
regulations acknowledges the right of 
any person, whether a representative of 
industry or any other group, to meet pri¬ 
vately with representatives of tire agen¬ 
cy. Tire Commissioner believes the list¬ 
ing on the retrospective calendar of 
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such meetings that occur with certain 
agency officials, and the filing of appro¬ 
priate memoranda summarizing all such 
meetings in the administrative file, ade¬ 
quately protect the interests of persons 
not in attendance. Such memoranda, 
would, except where exempt from dis¬ 
closure, be publicly available through 
either the Hearing Clerk or the Public 
Records and Documents Center. The 
Commissioner believes the?e procedures 
fairly balance consumer interests with 
the rights of any citizen to meet pri¬ 
vately with agency officials. 

82. One comment contended that it 
should be mandatory instead of optional 
to list telephone calls in the retrospec¬ 
tive calendar. It argued thAt the sub¬ 
stance of a meeting or call should deter¬ 
mine whether it should be included on 
the calendar, not whether It was held In 
person or by telephone. The comment 
Insisted that all telephone calls that 
could Influence agency decisions should 
be recorded on the calendar. 

The Commissioner agrees that it is the 
substance of a meeting that should de¬ 
termine whether it is included on the 
calendar. However, he believes the pro¬ 
posed regulation is responsive to the 
comment. He advises that recording of 
calls is made optional with agency em¬ 
ployees to eliminate the need to list calls 
that do not bear upon the decisionmak¬ 
ing process of the agency, e.g.. calls to 
establish a time for a meeting. The ex¬ 
pectation is that any call affecting a 
matter of policy will be noted. All such 
calls must in any event be summarized 
in written memoranda for Inclusion In 
the administrative file under } 2,15. and 
such memoranda would be subject to 
disclosure under the Freedom of Infor¬ 
mation Act. Listing of telephone calls 
on the public calendar may, therefore, 
properly remain optional with Individual 
agency employees. 

83. One comment urged that the pros¬ 
pective public calendar be published In 
the Federal Register. The comment 
stated that the locations presently spec¬ 
ified in 9 2.22(a)(2) for public display 
of the calendar will not assure sufficient¬ 
ly wide dissemination of the informa¬ 
tion. 

The Commissioner does not agree. 
Publication in the Fedfral Register Is 
not appropriate for routine matters such 
as a weekly calendar. The Commissioner 
believes the provisions made for public 
dLsplay of both the prospective and ret¬ 
rospective public calendars are ade¬ 
quate. Moreover, the Commissioner as¬ 
sures that topical items appearing In 
the calendar will be noted regularly in 
the trade press. 

84. Section 2.22(b) (3) dx) in the final 
regulation has been modified to Include, 
among the agency representatives re¬ 
quired to list their attendance at meet¬ 
ings on the public calendar, any repre¬ 
sentative of the Chief Counsel’s office 
who attends or plans to attend a public 
meeting on behalf of the Chief Counsel. 
The organization of the Chief Couascl's 
office Is such that representatives other 
than the Chief Counsel or Deputy Chief 
Counsel frequently attend meetings with 
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member* ol the public as the designated 
representative of the office. The effect of 
the requirement will be to bring to pub¬ 
lic attention meetings that might other¬ 
wise not be reported. 

65. Numerous comments on proposed 
5 2.23 Representation by an organiza¬ 
tion <21 CFR 2.23) objected to the dis¬ 
tinction between “organize tlon*' in para¬ 
graphs (a) and <c), and “trade associa¬ 
tion** in paragraph <b). Several com¬ 
ments questioned whether these terms 
included professional associations, con¬ 
sumer groups, large food cooperatives, 
etc. 

The Commissioner advises that the di¬ 
vergent references to “organization** and 
“trade association'* were Inadvertent. As 
proposed, the section was intended to 
apply to any organization, including a 
trade association that represents a 
“membership,“ or other clearly defined 
group appearing before the agency. Thus, 
professional and trade associations as 
well as consumer groups having an iden¬ 
tifiable membership would be included. 

80. A large number of comments ob¬ 
jected to the statement in proposed 5 2.- 
23(b) that any representation by a trade 
association In a petition, comment, ob¬ 
jection, or otherwise would be treated by 
FDA as binding on all members except 
those that had excluded themselves by 
name. Numerous reasons were offered to 
support this objection. Many comments 
urged that the requirement was imprac¬ 
ticable: associations, operating within 
existing resources and prescribed time 
frames, could not, it was said, determine 
members* individual views prior to sub¬ 
mitting comments. The comments point¬ 
ed out that associations ordinarily at¬ 
tempt to reflect consensus views, and 
that if adopted, the rule would dramatic¬ 
ally reduce the effectiveness of associa¬ 
tions and primarily penalize small com¬ 
panies that rely heavily on associations 
to express their views Legal objections 
were also raised as well. Many comments 
noted that trade associations have an 
Jdentity apart from their membership 
and do not purport to act as agents for 
each of their members. The comments 
argued that FDA could not impose an 
“agency” relationship by regulation. 

The Commissioner is persuaded that 
the proposed regulation should be modi¬ 
fied to eliminate the provision that rep¬ 
resentations. petitions, comments, or ob¬ 
jections by trade associations are bind¬ 
ing on all members who have not ex¬ 
pressly excluded themselves. He is per¬ 
suaded by the practical difficulties of 
eliciting the view* of an association 
member within the customary comment 
period. He also agrees with those com¬ 
ments that contended that organiza¬ 
tions. including trade associations, should 
be entitled to participate in agency pro¬ 
ceedings in their own right. Consequent¬ 
ly, the final provision does not assert 
that association views will be binding on 
association members and does not re¬ 
quire exclusion by name of members who 
do not subscribe to the views of the 
organization. 

87. An equally large number of com¬ 
ment# objected to the requirement of 
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proposed 5 2.23(b)(1) that any submis¬ 
sion by a trade association (or other or¬ 
ganization representing the views of its 
members) be accompanied by a current 
membership list or that the association 
have such a list on file in the Hearing 
C!Tk’g office. Several associations argued 
that their membership was simply too 
large and fluid; others contended that 
the requirement unlawfully Infringed on 
the constitutional right of persons to pe¬ 
tition their government or the right to 
participate in agency activilies under 
the Administrative Procedure Act and 
the Federal Food, Drug, and Cosmetic 
Act. Several comments pointed to cases 
that have recognized a constitutional 
right against disclosure of association 
membership, citing NAACP v. Alabama. 
357 U.8. 449 (1958). Bates v. Little Rock , 
361 U.S. 516 (I960), and later cases, a 
right that can only be overcome by n 
compelling governmental interest in dis¬ 
closure, citmg Gibson v. Florida Legisla¬ 
tive Investigation Committee, 372 U.S. 
539 1 1963). Some associations stated, 
however, that they had no objection to 
filing membership lists with the Hearing 
Clerk. 

The Commissioner does not accept the 
urgument that the cited cases, dealing 
principally with potential restrictions on 
freedom of expression, preclude requiring 
disclosure of association membership in 
the context of administrative proceed¬ 
ings to establish regulations based on in¬ 
formation submitted by parties having 
obvious interests in the outcome. How¬ 
ever, because the Commissioner has 
elected not to consider the positions 
taken by associations as binding on all 
members, there is no compelling reason 
to Insist on the submission of member¬ 
ship lists by such organizations, and the 
proposed requirement Is not adopted. 
Section 2.23(c) of the final regulation 
requests that such lists be provided on 
an annual basis to the Hearing Clerk for 
placement in a special file that will be 
available for public examination. The 
Commissioner hopes that organizations 
participating regularly In agency pro¬ 
ceedings will file membership lists for he 
believes that information concerning the 
number and identity of members of as¬ 
sociations will facilitate his evolution of 
association comments. 

88. Many comments also questioned 
the requirement in proposed 5 2.23(b) (2) 
that would prohibit a member of a trade 
association from deriving any rights in¬ 
dividually from the filing by its associa¬ 
tion of an objection or request for hear¬ 
ing pursuant to 112.110 through 2.112. 
The comments claimed it wan Inequitable 
to require members to be bound by as¬ 
sociation positions and not to provide 
rights commensurate with the obliga¬ 
tion imposed. The Commissioner has re¬ 
tained the proposed provision <5 2.23(d) 
in the final regulation), because he no 
longer Intends to consider association 
members bound by positions token by 
their association. However, he has am¬ 
plified the provision to make clear that 
association members who wish to file ob¬ 
jections or requests for hearing must do 
so In their own name If they wish to de¬ 
rive any rights therefrom. 


89. Many comments challenged the 
validity of proposed 5 2.23(c). in which 
the Commissioner announced his inten¬ 
tion to treat any court proceeding In 
which an organization participates as a 
class action, and to assert in any related 
court case the doctrines of res judicata 
and collateral estoppel against all or¬ 
ganization members except those ex¬ 
cluded by name. The comments insisted 
that class actions must meet specific ju¬ 
dicial requirements whose applicability 
can only be determined in specific pro¬ 
ceedings. Other comments questioned the 
wisdom of Including such statements of 
litigation strategy in these regulations. 

The Commissioner Acknowledges that 
whether an organization challenge to 
FDA regulations or other agency action 
should be adjudicated os a class action, 
just os tiie application of the doctrines 
of res judicata or collateral estoppel, will 
ultimately be determined judicially. 
Nonetheless, he has retained the provi¬ 
sion (| 2.23(c) in the final regulation) to 
emphasize that the positions slated re¬ 
flect the agency’s posture In court. 

No comments were received regarding 
5 2.24 Settlement proposals (21 CFR 
2.24), and It is issued as proposed. 

No comments were received regarding 
5 2.25 Waiver, suspension, or modifica¬ 
tion of procedural requirements (21 CFR 
2.25 ) and it Is issued as proposed. 

The proposed regulations on admin¬ 
istrative practices and procedures con¬ 
tained proposed conforming changes in 
numerous existing regulations of the 
agency. The Commissioner has promul¬ 
gated some of the proposed conforming 
regulations at the time of finalizing Sub- 
parts B and F of Part 2. In this document, 
the Commissioner is issuing the remain¬ 
der of the conforming regulations sub¬ 
stantially as proposed, inasmuch as no 
comments were received on them. 

The changes in f 330.10(a) (12) <21 
CFR 330.10*a) (12) > set forth in the Sep¬ 
tember 3. 1975 proposal have been incor¬ 
porated in a final regulation to be pub¬ 
lished In the Federal Register in the 
near future. 

Section 328.30 Procedure for estab¬ 
lishing, amending or repealing standards 
has been recodified as 5 829.30 i recodifi¬ 
es t ion published In the Federal Register 
of February 13, 1976 (41 FR 6907)) and 
the proposed conforming amendment to 
the section is finalized in this document 
under Part 829. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 201 et seq., 
52 Stat. 1040 <21 U.8.C. 321 et seq >). the 
Public Health Service Act (sec. 1 et seq.. 
58 Stat. 682. as amended (42 U.S.C. 201 
et seq.)), the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 (sec. 
4, 84 SUit. 1241 (42 U.S.C. 257a)). the 
Controlled Substances Act (aec. 301 et 
seq., 84 Stat. 1253 (21 U.8.C. 821 etseq,)), 
the Federal Meat Inspection Act (sec. 
409(b), 81 Stat. 600 (21 U-S.C. 679(b)), 
the Poultry Products Inspection Act (sec. 
24 ( b>. 82 Stat. 807 (21 U.8.C. 4671(b)). 
the Egg Products Inspection Act (see. 2 
et seq.. 84 Stat. 1620 <21 U.8.C. 1031 et 
seq.) >„ the Federal Import Milk Act (44 
Stat 1101 (21 U.S.C. 141 ct seq.)). the 
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Tea Importation Act (21 U.8.C. 41 ct 
seq.), the Federal Caustic Poison Act (44 
Stat. 1406 (15 UB.C. 401-411 notes)), 
the Fair Packaging and Labeling Act <80 
Stat. 1206 <15 U6.C. 1451 et seq.)). and 
all other statu tory authority delegated to 
the Commissioner <21 CPR 5.1) irecodi- 
fi cation published In the Federal Regis¬ 
ter of June 15. 1076 <24262)). Chapter 
I of Title 21 of the Code of Federal Reg¬ 
ulations is amended as follows: 

PART 1—REGULATIONS FOR THE EN¬ 
FORCEMENT OF THE FEDERAL FOOD. 
DRUG. AND COSMETIC ACT AND THE 
FAIR PACKAGING AND LABELING ACT 

1. By revising f 1.1a to read as follows: 

§ 1.1a Food*, drug*, device*, and w»- 
inctir*; labeling; procedure for re¬ 
questing vurtnlton* and cximplion* 
from required label *lalrmrnl*. 

Section 403<e) of the act (in this Part 
1, the term •'act" means the Federal 
Food, Drug, and Cosmetic Act) provides 
for the establishment by regulation of 
reasonable variations and exemptions 
for small packages from the required 
declaration of net quantity of contents. 
Section 403<l) of the act provides for the. 
establishment by regulation of exemp¬ 
tions from the required declaration of 
ingredients where such declaration is 
impracticable, or results in deception or 
unfair competition. Section 502(b) of 
the act provides for the establishment by 
regulation of reasonable variations and 
exemptions for small packages from the 
required dectoration of net quantity of 
contents. Section 602<b) of the act pro¬ 
vides for the establishment by regulation 
of reasonable variations and exemptions 
for small packages from the required 
declaration of net quantity of contents. 
Section 5<b> of the Fair Packaging and 
Labeling Act provides for the establish¬ 
ment by regulation of exemptions from 
certain required declarations of net 
quantity of contents, identity of com¬ 
modity, identity and location of manu¬ 
facturer. packer, or distributor, and from 
declaration of net quantity of servings 
represented. ba*cd on a finding that full 
compliance with such required declara¬ 
tions is Impracticable or not necessary 
for the adequate protection of consumers, 
and a further finding that the nature, 
form, or quantity of the packaged con¬ 
sumer commodity or other good and suf¬ 
ficient reasons Justify such exemptions. 
The Commissioner, on his own initiative 
or on petition of an interested person, 
may propose a variation or exemption 
based upon any of the foregoing 
statutory provisions. Including proposed 
findings if section 5<b> of the Fair Pack¬ 
aging and Labeling Act applies, pursuant 
to Part 2 of this chapter. 

2. By revising 9 1.8d<f> to read us 
follows: 

§ 1.0.1 Food In in-1 lit-: information pnnrl. 

• • • • • 

(f) If the label of any package of food 
Is too small to accommodate all of the 
information required by || 1.8a, 1.8c, 
L10.1.13.1.17, and 1.18. and Parts 80 and 
125 of this chapter, the Commissioner 


may establish by regulation an accept¬ 
able alternative method of disseminating 
such information to the public. c.g.. a 
type size smaller than one-sixteenth inch 
in height, or labeling attached to or In¬ 
serted in the package or available at the 
point of purchase. A petition requesting 
such a regulation, os an amendment to 
this paragraph shall be submitted pursu¬ 
ant to Part 2 of this chapter. 


PART 2—ADMINISTRATIVE PRACTICES 
AND PROCEDURES 

3. By revising Subpart A of °?rt 2 to 
read as follows: 

Subpart A—Caoaml 

6*c. 

2.1 Scope 

2.3 Definition*. 

2.4 Summaries of admltii* trail ve practices 

and procedures. 

2 5 'Submission of documents to Rearing 
Clerk; computation or time; avail¬ 
ability for public disclosure. 

2.6 Initiation of administrative proceed¬ 

ings 

2.7 Citizen petition 

2B Administrative reconsideration of ac¬ 
tion. 

2.0 Administrative stay of action. 

210 Promulgation of regulations for the 

efficient enforcement of the law. 

2.11 Court review or (Inal administrative 

action; exhaustion of administra¬ 
tive remedies. 

2.12 Promulgation of regulations and 

orders after an opportunity for a 
formal evidentiary public hearing. 

2.13 Separation of functions; ex parte com¬ 

munications. 

2 14 Referral by court 

2.15 Meetings and correspondence. 

2.16 Documentation of significant deci¬ 

sions In administrative file. 

2 17 Internal agency review of decisions. 

2.18 Dissemination of draft Pksoial Rjco- 

isrrra notices and regulations. 

2 1© Advisory opinions. 

2.20 Pood and Drug Administration regula¬ 

tions . guidelines, recommendations, 
and agreements. 

2.21 Participation In outside standard- 

setting activities. 

2 22 Public calendars. 

2 23 Representation by an organization. 

2.24 Settlement proposal*. 

225 Waiver, suspension, or modification 

of procedural requirements. 

AtrrfioJtmr: See 201 ct §eq . Pub. L. 717. 52 
Stat. 1040 aa amended (21 U.S.C. 321 et seq ); 
sec, 1 et aeq. t Pub. L 410, 58 Stat. 682 as 
amended (42 USC. 201 et seq.): sec. 4. Pub. 
L. ©1-513, 84 Stat 1241 (42 Ufl.C 257a); sec. 
301 et seq. Pub. L. ©1-613. 84 Stat. 1253 <21 
U.S.C. 831 et seq ): sec. 400(b), Pub. L. 242. 
81 Stat. 600 (21 US.C. 679(b)): sec 24(b), 
Pub. L 85-172, 82 Stat. 807 (21 UJ5C. 467f 
(b)); sec. 2 et acq . Pub. L. 01-597. 84 8tat. 
1620 (21 UjS.C. 1031 et seq.); secs, 1 through 
9. Pub. L. 625. 44 8tat. 1101-1103 ns amended 
(21 U.S.C. 141-149), secs. I through 10. Chap¬ 
ter 356, 29 Stat. 604-600 as amended (21 
UJSjC. 41-50): sec. 1 et seq.. Pub. L. 783. 44 
8tat. 1406 as amended (15 VBJC. 401 et seq ); 
sec. 1 et seq.. Pub. L. 89 775, 80 8tat. 1290 
as amended (15 U8.C. 1451 et seq ). 

Subpart A—General 
§2.1 Scope* 

<a) Part 2 governs practices and pro¬ 
cedures applicable to all petitions, hear¬ 
ings, and other administrative proceed- 
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tags and activities conducted by the Food 
and Drug Administration pursuant to 
the Federal Food. Drug, and Cosmetic 
Act, the Public Health Service Act, and 
other laws with respect to which author¬ 
ity has been delegated to the Commis¬ 
sioner of Food and Drugs pursuant to 
f 5.1 of this chapter, except to the extent 
that specific provisions in other sections 
of this chapter state different require¬ 
ments with respect to a particular 
matter. 

<b) Where a specific provision in an¬ 
other section of this chapter states a dif¬ 
ferent requirement with respect to a par¬ 
ticular matter <e.g., the use of a form dif¬ 
ferent from the one specified in i 2.7 
(b)). the sections In this part shall apply 
to the extent that they do not conflict 
with such other provisions (e.g., the re¬ 
quirements for inclusion of all data and 
information and for translations of for¬ 
eign language in $ 2.5<b> shall apply re¬ 
gardless of which form is used). 

§ 2.3 Definition*. 

(а) As used in this part, the follow¬ 
ing terms shall have the meanings spec¬ 
ified: 

(1) “Act" means the Federal Food. 
Drug, and Cosmetic Act unless otherwise 
indicated. 

<2) "Department" means the United 
8tates Department of Health. Education, 
and Welfare. 

(3) "Secretary" means the Secretary 
of Health. Education, and Welfare. 

<4) "Commissioner" means the Com¬ 
missioner of Food and Drugs, Food and 
Drug Administration. United States De¬ 
partment of Health. Education, and Wel¬ 
fare. or his designee. 

(5) "Agency" means the Pood and 
Drug Administration. 

(б) "Person" includes an individual, 
partnership, corporation, association, or 
other legal entity. 

(7> "Presiding officer" means the 
Commissioner or his designee or an Ad¬ 
ministrative Law* Judge appointed as 
provided in 5 UB.C. 3105. 

<8> "Hearing Clerk" means the Hear¬ 
ing Clerk of the Food and Drug Adminis¬ 
tration, United States Department of 
Health, Education, and Welfare. Rm. 4- 
65. 5600 Fishers Lane, Rockville, MD 
20857. 

<9) "Proceeding" and "administrative 
proceeding" mean any undertaking to is¬ 
sue. amend, or revoke a regulation or 
order, or to take or refrain from taking 
any other form of administrative action. 

(10) "Party" means the bureau of-the 
Food and Drug Administration responsi¬ 
ble for the matter involved and every 
person who either has exercised a rlcrht 
to request or has been granted the right 
by the Commissioner to have a formal 
evidentiary public hearing pursuant to 
Subpart B of tills part or a regulatory 
hearing before the Commissioner pursu¬ 
ant to Subpart F of this part, or who has 
waived any such right in order to obtain 
the establishment of a Public Board of 
Inquiry pursuant to Subpart C of this 
part, and as a result of whose action a 
formal evidentiary hearing or a resula- 
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tory hearing before the Commissioner 
lias been granted or a Public Board of 
Inquiry has been established. 

Ul> "Participant” means any person 
participating in any proceeding, includ¬ 
ing each party and any other interested 
person. 

(12) "Interested person*' or "any per¬ 
son who will be adversely affected” 
means any person who submits a peti¬ 
tion or comment or objection or other¬ 
wise requests an opportunity to par¬ 
ticipate in any informal or formal 
administrative proceeding or court 
Action. 

<13> "Public Board of Inquiry" or 
"Board” means an administrative law 
tribunal constituted pursuant to the pro¬ 
visions of Subpart C of this part 

< 14) "Public advisory committee” or 
"advisory committee” means any com¬ 
mittee. board, commission, council, con¬ 
ference, panel, task force, or other 
similar group, or any subcommittee or 
other subgroup thereof, that Is not com¬ 
posed wholly of full-time officers or em¬ 
ployees of the Federal government and Is 
established or utilized by the Food and 1 
Drug Administration to obtain advice or 
recommendations. 

(15) "Formal evidentiary public hear¬ 
ing** means any hearing conducted pur¬ 
suant to the provisions of Subpnrt B of 
this part 

(16) "Public hearing before a Public 
Board of Inquiry” means any hearing 
conducted by a Board pursuant to the 
provisions of Subport C of this part. 

(17) "Public hearing before a public 
advisory committee” means any hearing 
conducted by an advisory committee pur¬ 
suant to the provisions of 8ubpart D of 
this part. 

08) "Public hearing before the Com¬ 
missioner” means any hearing conducted 
by the Commissioner or his designee 
pursuant to the provisions of Subpart E 
of this part. 

<19> "Regulatory hearing before the 
Food and Drug Administration” means 
any hearing conducted by an authorized 
employee of the Food and Drug Admin¬ 
istration pursuant to the provisions of 
Subpart F of this part. 

<20) "The laws administered by the 
Commissioner*' means all the statutory 
provisions with respect to which author¬ 
ity has been delegated to the Commis¬ 
sioner pursuant to f 5.1 of this chapter. 

<21> "Petition” means any petition, ap¬ 
plication, or other document requesting 
the Commissioner to establish, amend, 
or revoke a regulation or order, or to take 
or refrain from taking any other form 
of administrative action, under Die laws 
administered by him. 

<22) "Regulation" means any agency 
rule of general or particular applicability 
and future effect implementing or apply¬ 
ing any law administered by the Com¬ 
missioner or relating to administrative 
practices and procedures. Pursuant to 
I 2.20(a). all agency regulations shall be 
promulgated in the Federal Register 
and codified in the Code of Federal Reg¬ 
ulations. 

<23* "Order" means any final agency 
disposition, other than the issuance of a 
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regulation, in a proceeding concerning 
any matter and includes action on any 
new drug application, new animal drug 
application, or biological license. 

(24) "Meeting” means any oral discus¬ 
sion. whether by telephone or in person. 

(25) "Office of the Commissioner" In¬ 
cludes the offices of the associate and 
assistant commissioners and excludes the 
bureaus, the office of the Executive Di¬ 
rector for Regional Operations, and all 
regional and district offices. 

(20) "Administrative action” Includes 
every form and kind of act. Including the 
refusal or failure to act. Involved in the 
implementations of the laws adminis¬ 
tered by the Commissioner, except that 
It does not include the referral of appar¬ 
ent violations to United States attorneys 
for the institution of civil and criminal 
proceedings and acts preparatory or in¬ 
cidental thereto. 

<27> "Administrative file*' means the 
file maintained by the Food and Drug 
Administration, in which all documents 
pertaining to an administrative proceed¬ 
ing. including internal working memo¬ 
randa and recommcndntJ"m. are re¬ 
tained. 

(28) "Food and Drug Administration 
employee” or "Food and Drug Adminis¬ 
tration representative” shall be deemed 
to include members of the Food and 
Drug Division of the office of the Gen¬ 
eral Counsel of the Department of 
Health. Education, and Welfare. 

(29) "Ex parte communication" means 
on end or written communication not on 
the public record with respect to which 
reasonable prior notice to ail parties is 
not given, but it shall not include requests 
for status reports on any matter or pro¬ 
ceeding. 

<b) Any term which is defined in sec¬ 
tion 201 of the Federal Food, Drug, and 
Cosmetic Act or Part 1 of this chapter 
shall have that definition. 

(c) Words In the singular form shall 
be deemed to include the plural, words 
in the masculine form shall be deemed 
to include the feminine form, and vice 
versa, as the case may require. 

(d) Whenever any reference to made 
to this part to any person in the Food 
and Drug Administration, e.g., the di¬ 
rector of a bureau, such reference shall 
also be deemed to include all persons to 
whom that person has delegated the spe¬ 
cific function Involved. 

§2.1 Sumt^arit 1 * »*f adminiMmli\r pmr- 
tirc# ond pro^ wlurc*. 

The Commissioner shail prepare for 
public distribution summaries of Food 
and Drug Administration administrative 
practices and procedures in terms that 
are readily understood in order to en¬ 
courage and facilitate participation in all 
agency activities. 

§ 2.5 S»»bm»*M«n of document* to Hear¬ 
ing Orrk; computation of time; 
availability for public tli*rlnMirr. 

(a) All submissions to the Hearing 
Clerk of petitions, comments, objections, 
notices, compilations of data and infor¬ 
mation. and any other documents pursu¬ 
ant to this part or other sections in this 
chapter shall be filed in four copies 


except as otherwise specifically provided 
in any relevant Federal Register notice 
or In other sections of this chapter. The 
Hearing Clerk shall be the agency cus¬ 
todian of such documents. 

<b) All such submissions shall be 
signed by the person making the sub¬ 
mission. or by an attorney or other au¬ 
thorized representative on his behalf 
Submissions by trade associations shall 
also be subject to the requirements of 
12.23(b). 

(c) All data and information referred 
to or in any way relied upon in any such 
submissions shall be included in full and 
may not be incorporated by reference, 
unless previously submitted as part of 
the administrative file in the same 
proceeding. 

(1) A copy of any article or other ref¬ 
erence or source cited shall be Included, 
except where the reference or source Is: 

(1) A reported Federal court case. 

(ii) A Federal law or regulation, 

(lii> A Food and Drug Administration 
document that is routinely publicly avail¬ 
able, or 

(iv> A recognized medical or scientific 
textbook that is readily available to the 
agency. 

<2) If any part of the material submit¬ 
ted Ls in a foreign language, it shall be 
accompanied by an English translation 
verified under oath to be complete and 
accurate, together with the name, ad¬ 
dress. and a brief statement of the qual¬ 
ifications of the person making the 
translation. Translations of literature or 
other material in a foreign language shall 
be accompanied by copies of the original 
publication. 

(3) Where relevant data or informa¬ 
tion are contained in a document also 
containing irrelevant matter, the ir¬ 
relevant matter shall be deleted and only 
the relevant data or Information shall be 
submitted. 

(4) Pursuant to 5 4.63 (a) and <b) of 
this chapter, the names and other in¬ 
formation which would identify patients 
or research subjects shall be deleted 
from any record before it is submitted to 
the Healing Clerk in order to preclude a 
clearly unwarranted invasion of personal 
privacy. 

<5> Defamatory, scurrilous, or Intem¬ 
perate matter shall be deleted from any 
record before it is submitted to the 
Hearing Clerk. 

<6> The failure to comply with the re¬ 
quirements of this paragraph or any 
other requirement in this part shall re¬ 
sult in rejection of the submission for 
filing or, if it is filed, in exclusion from 
consideration of any portion of the sub¬ 
mission which fails to comply. If a sub¬ 
mission fails to meet any requirement of 
this section and such deficiency becomes 
known to the Hearing Clrrk. the Hearing 
Clerk shall return the submission with a 
copy of the applicable regulations indi¬ 
cating those provisions not complied with 
in the submission. A deficient submission 
may be corrected or supplemented and 
subsequently filed. The office of the Hear¬ 
ing Clerk is not equipped to make deci¬ 
sions regarding the confidentiality of 
submitted documents. Persons wishing to 
voluntarily submit information cortsid- 
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ered confidential shall do so in accord¬ 
ance with the presubmission review re¬ 
quirements of S 4.44 of this chapter. 

»d) The filing of a submission shall 
mean only that the Hearing Clerk has 
uot determined that It fails to meet the 
technical requirements for filing estab¬ 
lished in this section and in any other 
applicable sections in this chapter, e.g.. 
4 2.7 reluting to a citizen petition. The 
fiUng of a petition shall not mean or 
imply that It in fact meets all applicable 
requirements or that It contains reason¬ 
able grounds for the action requested or 
that the action requested is in accord¬ 
ance with law. 

(e) All submissions to the Hearing 
Cleric shall be considered as submitted on 
tile date on which they are postmarked 
or. if delivered in person during regular 
business hours, on the date on which 
they are so delivered, unless a provision 
in this part, an applicable Federal Reg¬ 
ister notice, or an order issued by an 
administrative law judge specifically 
states that such documents must be re¬ 
ceived by a specified date. e.g.. 4 2.8<g) 
relating to a petition for reconsideration, 
in which case they shall be considered 
submitted on the date actually received. 

<f) All such submissions shall be 
mailed or delivered in person to the 
Hearing Clerk. Food and Drug Adminis¬ 
tration, Rm. 4-65, 5600 Fishers Lane. 
Rockville. MD 20857, except that a sub¬ 
mission which is required to be received 
by the Hearing Clerk by a specified date 
may be delivered In person to the Food 
and Drug Administration building in 
downtown Washington ‘Rm. 6819. 200 C 
St., SW., Washington, DC 20201) and 
shall be considered as received by the 
Hearing Clerk on the date on which it 
is logged in at Rm. 6819. 

tg) The Food and Drug Administra¬ 
tion ordinarily will not acknowledge or 
give receipt for such documents, except: 

d) Documents delivered in person or 
submitted by certified or registered mall 
with a return receipt requested. 

(2) Petitions for which acknowledge¬ 
ment of receipt of filing Is provided by 
regulations in this chapter or by cus¬ 
tomary practice. e.g.. 4 2.7(c> relating to 
n citizen petition. 

(h) Saturdays, Sundays, and Federal 
legal holidays shall be included In com¬ 
puting the time allowed for the submis¬ 
sion of any document, except that when 
such time expires on a Saturday. Sun¬ 
day, or Federal legal holiday, such pe¬ 
riod shall be extended to include the next 
following business day. 

<i> All submissions to the Hearing 
Clerk constitute a representation that, 
to the best of the knowledge, informa¬ 
tion. and belief of the person making the 
submission, all statements made in the 
submission are true and accurate. All 
such submissions are subject to the False 
Reports to the Government Act. 18 U.8.C. 
1001. under which a willfully false state¬ 
ment is a criminal ofTense. 

(j) The availability for public exami¬ 
nation and copying of submissions to 
the Hearing Clerk shall be governed by 
the following rules: 

‘ 1 > Except to the extent provided In 
paragraphs (j) (2) and (3) of this sec - 
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tlon. the following submissions, including 
all supporting material, shall be on pub¬ 
lic display and shall be available for pub¬ 
lic examination between the hours of 9 
a.m. to 4 p.m.. Monday through Friday. 
Requests for copies of such submissions 
shall be filed and handled pursuant to 
the provisions of Subpart C of Part 4 
of this chapter. 

<i) Petitions. 

<il> Comments on petitions, cm docu¬ 
ments published in the Federal Register. 
and on similar public documents. 

Uli) Objections and requests for hear¬ 
ings filed pursuant to Subpart B of this 
part. K . , 

(iv) Material submitted at a formal 
evidentiary public hearing pursuant to 
Subpart B of this part, a public hear¬ 
ing before a Public Board of Inquiry pur¬ 
suant to Subpart C of this part, a pub¬ 
lic heailng before the Commissioner pur¬ 
suant to Subpart E of this part, or an 
alternative form of hearing before a pub¬ 
lic advisory committee pursuant to 
4 2.117(a)(2). _ 

<v> Material placed on public display 
pursuant to regulations in this chapter. 
e.g.. agency guidelines filed pursuant to 
12.20(b). 

(2) €&> Material prohibited from pub¬ 
lic disclosure pursuant to 5 4.63 of tills 
chapter (clearly unwarranted invasion 
of personal privacy) as interpreted and 
applied in Part 4 of this chapter and 
the regulations referenced therein, and. 
except as provided in paragraph (J) (3) 
of this section, material submitted with 
objections and requests for hearings filed 
pursuant to Subpart B of this part, or at 
a formal evidentiary public hearmg 
pursuant to Subpart B of this part, a 
public hearing before a Public Board of 
Inquiry pursuant to Subpart C of this 
part, or an alternative form of public 
hearing before a public advisory com¬ 
mittee or a public hearing before the 
Commissioner pursuant to S 2.117(a) (2) 
or (3 >, of the following types shall not be 
on public display, shall not be available 
for public examination, and shall not be 
available for copying or any other form 
of verbatim transcription unless they are 
otherwise available for public disclosure 
pursuant to the provisions of Part 4 of 
this chapter and the regulations refer¬ 
enced therein: 

(a ) Safety and effectiveness data and 
Information, which include all studies 
and tests of an ingredient or product 
on animals and humans and all studies 
and tests on the ingredient or product 
for identity, stability, purity, potency, 
bioavftliability. performance, and use¬ 
fulness. 

<l>) A protocol for a test or study. 

<c) Manufacturing methods or proc¬ 
esses. including quality control proce¬ 
dures. 

id» Production, sales, distribution, and 
similar data and information, except any 
compilation of such data and informa¬ 
tion aggregated and prepared in a way 
that docs not reveal confidential data 
imd information. 

ie) Quantitative or semlquantltative 
formulas. 

</) Data and information on design 
or construction of products. 
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<11> Material submitted pursuant to 
the provisions of paragraph <JK2> of 
this section shall be segregated from all 
other submitted material and clearly so 
marked. Any person who does not agree 
that such a submission is properly sub¬ 
ject to the provisions of paragraph (J) 
(2) of this section may request a ruling 
thereon from the Assistant Commis¬ 
sioner for Public Affairs whose decision 
on the matter shall be final, subject to 
Judicial review pursuant to 4 4.46 of this 
chapter. 

‘3> Material listed in paragraph (J) 
(2)0’ (a) and (b) of this section may 
be disclosed pursuant to a protective 
order issued by the administrative law 
Judge or other presiding officer at any 
hearing referenced in paragraph (J) (2) 
0). The order shall only permit disclo¬ 
sure of the data in camera and only to 
the extent necessary for the proper con¬ 
duct of the hearing. The order shall state 
to whom the information is to be made 
available (e.g., to parties or participants, 
or only to counsel for parties or partici¬ 
pants) . and persons not specifically per¬ 
mitted access to the data shall be ex¬ 
cluded from the In camera part of the 
proceeding. The administrative law 
Judge or other presiding officer may im¬ 
pose other conditions or safeguards with 
the requirements of this section. The 
limited availability of material pursuant 
to this paragraph shall be deemed not 
to constitute prior disclosure to the pub¬ 
lic as defined in 4 4.81 of this chapter, 
and no such data and information shall 
be submitted to or received or considered 
by the Food and Drug Administration in 
support of a petition or other request 
from any other person. 

§ 2.6 Initiation of udniiniMmthc pro* 
reeding*. 

An administrative proceeding under 
the laws administered by the Commis¬ 
sioner may be initiated in any of the 
following three ways: 

(a) Any interested person may peti¬ 
tion the Commissioner: to issue, amend, 
or revoke a regulation or order, or to 
take or refrain from taking any other 
form of administrative action, under 
the law r s administered by him. Any such 
petition shall be either ‘ 1 > in the form 
specified in other applicable sections in 
this chapter, e.g.. the form for a food 
additive petition in 4 121.51 of this chap¬ 
ter or for a new drug application in 
f 314.1 of this chapter or for a new ani¬ 
mal drug application in 4 514.1 of this 
chapter, or ‘2) in the form for a citizen 
petition In I 2.7. 

<b> The Commissioner may on his ow n 
initiative institute a proceeding to issue, 
amend, or revoke a regulation or order, 
or to take or refrain from taklug any 
other form of administrative action, 
under the law s administered by him. 
The Food and Drug Administration has 
primary jurisdiction to make the initial 
determination on issues within its statu¬ 
tory mandate, and will request a court 
to dismiss, or to hold in abeyance its 
determination of or refer to the agency 
for administrative determination, any 
such issue which has not previously been 
determined by the agency or which, if 
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it has previously been so determined, the 
agency concludes should be reconsidered 
and subject to a new administrative de¬ 
termination. The Commissioner may. in 
his discretion, utilize any of the proce¬ 
dures established in this part in review¬ 
ing and making a determination on any 
matter on his own Initiative. 

(c) The Commissioner shall institute 
a proceeding to determine whether he 
should Issue, amend, or revoke a regula¬ 
tion or order, or take or refrain from 
taking any other form of administrative 
action under the laws administered by 
him. whenever any court, without his 
initiative, holds in abeyance or refers any 
such matter to him for an administrative 
determination and he concludes that 
such an administrative determination is 
feasible in light of agency priorities and 
resources. 

§ 2.7 petition. 

(a* The yrt 7tct3n* of uns section 
6hall apply to any petition submitted 
by any person, except to the extent that 
specific provisions in other sections of 
this chapter state different require¬ 
ments with respect to a particular mat¬ 
ter. 

<b) Any petition (Including any at¬ 
tachments > shall be submitted in ac¬ 
cordance with I 2.5 and in the following 
form: 


(Data) 

Hearing Clerk, Food and Drug AdminUtra¬ 
tion. Department of Health. Education. 

and Welfare, Rm 4-OS, 5000 Flnhen Lane. 

Rockville MD 20067. 

Cittzkn Petition 

The undersigned «ubmlU thU petition 

pursuant to_(relevant statutory 

sections, if know) of the ............ I Fed¬ 
eral Food. Drug, and Cosmetic Act and/or 
the Public Health Service Act and/or any 
other statutory provision with respect to 
which authority has been delegated to the 
Commissioner of Food and Drugs pursuant 
to 21 CFR 5.11 to request the Commissioner 

of Food and Drugs to ...__(issue. 

amend, or revoke a regulation or order or 
take or refrain from taking any other form 
of administrative action). 

A. Action Requested. 

1(1) If the pcUtiou request* the Commis¬ 
sioner to Issue, amend, or revoke a regula¬ 
tion. the exact wording of the existing reg¬ 
ulation (If any) and the proposed regula¬ 
tion or amendment requested.) 

((2) If the petition request* the Commis¬ 
sioner to issue, amend, or revoke an order, 
a copy or the exact wording of and citation 
to the existing order (If any) and the exact 
wording requested for the proposed order.) 

((81 If the petition request* the Commis¬ 
sioner to take or refrain from taking any 
other form of administrative action, the 
vpeclflc action or relief requested.) 

D. Statement of Ground m. 

(A full statement of the factual and legal 
grounds upon which the petitioner relics. 
Such grounds shall include ail relevant data, 
information, and views on which the peti¬ 
tioner relics, as well as representative data 
and Information known to the petitioner 
which are unfavorable to the petitioner's 
position, and shall be submitted In a well- 
organliced format.) 

C. Environmental Impact. 

(An environmental Impact ana lysis report 
in the form specified in 21 CTR 6.1(g). ex¬ 


cept foe the types of actions specified In 21 
CTR 6.1(e).) 

D. Economic Impact. 

(The following Information la to be sub¬ 
mitted only when requested by the Com¬ 
missioner following review of the petition: 
A statement of the effect of requested ac¬ 
tion on (1) coat (and price) Increase* to 
Industry, government, and eoniuimen»: (2) 
productivity of wage-earners, businesses, or 
government; (8) competition: (4) supplies 
of Important materials, products, or services; 
(6) employment; and <6) energy supply or 
demand.) 

The undersigned certifies, that, to the best 
of bis knowledge and belief this petition In¬ 
cludes all data, information, and views on 
which the petition relies, and that It Includes 
representative data and Information known 
to the petitioner which are unfavorable to 
the petition. 

Very truly yours, 

(Signature) 

(Nome of petitioner) 


(Mailing oddrem) 


(Telephone number) 

<c> Any petition which appears to 
meet the requirements of paragraph (b) 
of this section and 92.5 shall be filed by 
the Hearing Clerk, stamped with the 
date of filing, and assigned a docket 
number. The docket number shall be 
used to identify the administrative file 
established by the Hearing Clerk for all 
submissions relating to the petition, as 
provided in this part. All subsequent 
submissions relating to the matter shall 
refer to such docket number and shall be 
filed in such administrative file. Identi¬ 
cal. similar, or related petitions may be 
filed together and given the same docket 
number. The Hearing Clerk shall 
promptly notify the petitioner in writing 
of the filing and docket number of a 
petition. 

<d> Any interested person may submit 
written comments to the Hearing Clerk 
on any filed petition, which shall become 
part of the Administrative file. 8uch com¬ 
ments sliall specify the docket number of 
the petition and may support or oppose 
the petition in whole or in part. Any re¬ 
quest for alternative or different ad¬ 
ministrative action shall he in the form 
of a separate petition. 

<e> d> The Commissioner shall, in ac¬ 
cordance with paragraph (CM2) of the 
section, review and rule upon every peti¬ 
tion filed pursuant to paragraph (c) of 
this section, taking into consideration (I) 
the agency resources available to handle 
the category of subject matter Involved. 
<ii> the priority assigned to the petition 
in relation both to the category of sub¬ 
ject matter involved and the overall work 
of the agency, and (ill) time require¬ 
ments established by statute. 

<2> A response shall be furnished to 
each petitioner under this section within 
180 days of the receipt of the petition. 
Such response shall either: 

(i) Approve the petition, in which case 
the Commissioner shall concurrently 
take appropriate agency action (e.g., the 
publication of a Federal Register no¬ 
tice) Implementing the approval; or 

<ii) Deny the petition; or 


(iii> Provide a tentative response, indi¬ 
cating why* the agency has been unable 
to reach a decision on the merits of the 
petition, e.g, because of tlie existence 
of other agency priorities, a need for ad¬ 
ditional information, or other stated rea¬ 
son. The tentative response may also in¬ 
dicate the likely ultimate agency re¬ 
sponse, and may specify when a final 
response may be furnished. 

(3) The Commissioner may giant or 
deny such a petition, in whole or in part, 
and may grant such other relief or take 
such other action as he may determine 
to be warranted by the petition. The 
petitioner shall be notified in writing of 
the Comlmsslonor’s decision on a peti¬ 
tion. Such decision shall be placed in 
the public docket file in the office of the 
Hearing Clerk and may also be in the 
form of a notice published in the Fed¬ 
eral Register. 

<f* If a petition filed pursuant to 
paragraph <c) of this section requests 
the Commissioner to issue, amend, or 
revoke a regulation, the provisions of 
$ 2.10 or 9 2.12 shall also apply. 

<g» A petitioner may supplement, 
amend, or withdraw his petition in writ¬ 
ing without agency approval and without 
prejudice to its resubmission at anytime 
until the Commissioner rules on the peti¬ 
tion, unless the petition has been refer¬ 
red for a hearing under 8ubparts B, C. 
D. or E of this part. After a ruling or 
referral, a petition may be supplemented 
amended, or withdrawn only with the 
approval of the Commissioner. The Com¬ 
missioner may in his discretion approve 
withdrawal, but with prejudice against 
resubmission of the petition. 

<b) In reviewing any matter which 
is the subject of a petition filed pursuant 
to paragraph (c) of this section, the 
Commissioner may. in his discretion, 
utilize any of the following procedures. 

(1) Conferences, meetings, discussions, 
and correspondence pursuant to fi 3.15. 

<2) A formal evidentiary public hear¬ 
ing pursuant to Subparl B of this part. 

(3) A public hearing before a Public 
Board of Inquiry pursuant to Subpart C 
of this part. 

(4) A public hearing before a public 
advisory' committee pursuant to Subpart 
D of this part. 

(5) A public hearing before the Com¬ 
missioner pursuant to Subpart E of this 
part. 

<8> A regulatory hearing before the 
Food and Drug Administration pursuant 
to Subpart F of this part. 

(7) A notice published in the Federal 
Register requesting data, information, 
and views. 

(8) A proposal to issue, amend, or re¬ 
voke a regulation, in accordance with the 
provisions of 9 2.10 or | 2.110. 

(•) Any other specific public proce¬ 
dure established by the provisions in 
other sections of this chapter and explic¬ 
itly made applicable to the matter by 
those provisions. 

(!) The record of the admin 1stmlive 
proceeding shall consist of the following: 

(1) The petition, including all data 
and Information on which it relics, filed 
by the Hearing Clerk. 


FEDERAL REGISTER. VOL. 47, NO 16—TUESDAY, JANUARY 25. 1977 












<2> All comments received on the pe¬ 
tition. Including all data or information 
submitted as a part of such comments. 

<3> If the petition resulted in a pro¬ 
posal to issue, amend, or revoke a regu¬ 
lation. all of the documents specified in 
$ 2.l0<g). 

(4) The record, consisting of any tran¬ 
scripts. minutes of meetings, reports. 
Federal Register notices, and other doc¬ 
uments. resulting from any of the op¬ 
tion procedures specified in paragraph 
• g) of this section, except that it shall 
not include the transcript of any closed 
portion of any public advisory committee 
meeting. 

<5> The Commissioner’s decision on 
the petition, including all data and in¬ 
formation identified or filed by the Com¬ 
missioner with the Hearing Clerk as part 
of the record supporting the decision. 

<6> All documents filed with the Hear¬ 
ing Clerk pursuant to 5 2.15(h). 

(7) If any petition for reconsideration 
or for a stay of action is filed pursuant to 
paragraph <j> of this section, the ad¬ 
ministrative record specified in 8 2.8<k> 
or I 2.9(h) respectively. 

(J) The administrative record speci¬ 
fied in paragraph (i) of this section shall 
constitute the exclusive record for the 
Commissioner’s decision. The record of 
the administrative proceeding shall be 
closed as of the date of the Commission¬ 
er's decision unless some other date for 
the closing of the record Is specified by 
the Commissioner. Thereafter any inter¬ 
ested person may submit a petition for 
reconsideration pursuant to 9 2.8 and a 
petition for stay of action pursuant to 
8 2.9. Any person who wishes to rely upon 
data. Information, or views not Included 
in the administrative record shall submit 
It to the Commissioner with n new peti¬ 
tion to modify the decision pursuant to 
this section. 

(k> The provisions of this section shall 
not apply to the referral of a matter to 
a United States attorney for the Initia¬ 
tion of court enforcement action and re¬ 
lated correspondence, or to requests, 
■suggestions, and recommendations made 
Informally in routine correspondence re¬ 
ceived by the Food and Drug Adminis¬ 
tration. Such correspondence does not 
constitute a petition within the meaning 
of tills section unless it purports to meet 
the requirements of this section. Action 
with respect to such routine correspond¬ 
ence does not constitute final adminis¬ 
trative action which Is subject to Judi¬ 
cial review pursuant to 9 2.11. 

(1) The Hearing Clerk shall maintain 
a chronological list of all petitions filed 
pursuant to this section and 8 2.19. but 
excluding petitions submitted elsewhere 
In the agency pursuant to 8 2.6ra)(l>, 
showing: 

< 1 > The docket number, 

(2) The date the petition w^as filed by 
the Hearing Clerk. 

(3) The name of the petitioner 

(4 ) The subject matter Involved. 

(5> The disposition of the petition. 

§ 2.8 AdmtiiUlralivr rrron adoration of 
art ion. 

(a) The Commissioner may at any 
time conclude to reconsider any matter. 
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on his own initiative or on the petition 
of any interested person. 

(b) Any interested person may request 
reconsideration of any part or all of a 
decision of the Commissioner on any 
petition submitted pursuant to 5 2.6(a). 
Any such request shall be submitted in 
accordance with f 2.5 and in the follow¬ 
ing form no later than 30 days after the 
date of the decision involved. In the case 
of a decision published In the Federal 
Register, the day of publication shall be 
the day of decision. 


(Date) 

Hearing Ctork, Food And Drug Admlatstrik- 

tkm. Department of Health, Education, and 

Welfare, Rnv 4 65. 5600 Flaher* Lane, Rock¬ 
ville. MD 20652 

Petition ro* Reconsideration 
Docket No._ 

The undenttgned submit* thle petition for 
reconsideration of the decision of the Com¬ 
missioner of Food and Drugs In Docket 
No... 

A. Decision /nroJred. 

(A concise statement of the decision of the 
Commissioner which the petitioner wishes 
to have reconsidered.) 

B. Action Requested. 

(The decision which the petitioner re¬ 
quests the Commissioner to rnako upon re¬ 
consideration of the matter.) 

C. Statement of Grounds . 

(A tuU statement of tho factual and legal 
grounds upon which the petitioner relies. 
Such grounds shall demonstrate that rele¬ 
vant data, information, and views contained 
In the administrative record were not pre¬ 
viously or not adequately considered by the 
Commissioner. No new data, Information, or 
views may bo Included in a petition for re¬ 
consideration.) 

Very truly yours, 

< Signature) 
(Name of petitioner) 

< Mailing address) 


(Telephone number! 

<c> A petition for reconsideration re¬ 
lating to a petition submitted pursuant 
to 8 2.6(a) (2) shall be subject to the 
requirements of 8 2.7 (c> and fd>, ex¬ 
cept that it shall be filed in the same 
docket file as the petition to which it re¬ 
lates. 

(d i The Commissioner shall promptly 
review' a petition for reconsideration. 
The Commissioner may grant such a 
petition in any proceeding when he de¬ 
termines that it is in the public interest 
and in the interest of justice. The Com¬ 
missioner .shall grant a petition for re¬ 
consideration in any proceeding if he de¬ 
termines that all of the following apply: 
(1) the petition demonstrates that rele¬ 
vant data, information, or views con¬ 
tained in the administrative record were 
not previously or not adequately consid¬ 
ered by the Commissioner. (2> the peti¬ 
tioner’s position is not frivolous and is 
being pursued in good faith. (3) the peti¬ 
tioner has demonstrated sound public 
policy grounds supporting reconsidera¬ 
tion, and (4» reconsideration is not out¬ 
weighed by public health considerations 
or other public interests. 
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(e) A petition for reconsideration shall 
be based only on data. Information, and 
views contained In the administrative 
record on which the Commissioner mode 
his decision. Any interested person who 
wishes to rely upon data, Information, or 
views not included in such administra¬ 
tive record shall submit it to the Com¬ 
missioner with a new petition to modify 
the decision pursuant to 8 2.6(a). 

(f) The Commissioner’s decision on a 
petition for reconsideration shall be in 
writing und shall be placed on public dis¬ 
play as part of the administrative file on 
the matter in the office of the Hearing 
Clerk. A determination to grant recon¬ 
sideration shall be published in the Fed¬ 
eral Register if the Commissioner’s 
original decision was published in the 
Federal Register. Any other determina¬ 
tion to grant or to deny reconsideration 
may nlso be published in the Federal 
Register. 

(g) The Commission u’ill consider a 
petition for reconsideration only if it is 
submitted within 30 days of the date of 
the decision involved and before such 
petitioner brings legal action in the 
courts to review such action, except that 
such a petition shall also be considered 
If the Commissioner has denied a petition 
for stay of action and such petitioner has 
petitioned for judicial review of the Com¬ 
missioner's action and requested the re¬ 
viewing court to grant a stay pending 
consideration of such review. A petition 
for reconsideration submitted later than 
30 days after the date of the decision in¬ 
volved shall be denied as untimely. A 
petition for reconsideration shall be con¬ 
sidered as submitted on the day it is 
received by the Hearing Clerk. 

<h> The Commissioner may on his 
own initiative decide to reconsider all or 
part of any matter at any time after it 
has been decided or action has been 
taken. If review of such matter is pend¬ 
ing in the courts, the Commissioner may 
request that the court refer the matter 
back to the agency or hold Its review In 
abeyance pending administrative recon¬ 
sideration. The administrative record of 
the proceeding shall include all addi¬ 
tional documents relating to such recon¬ 
sideration. 

ti) After determining to reconsider a 
matter, whether on the petition of an 
interested person or on his own initiative, 
the Commissioner shall review and rule 
on the merits of the matter pursuant to 
8 2.7(e). The Commissioner may reaffirm, 
modify, or overrule hLs prior decision, In 
w r hole or in part, and may grant such 
other relief or take such other action 
as he may determine to be warranted. 

(J) The Commissioner's reconsidera¬ 
tion of any matter relating to a petition 
submitted pursuant to 8 2.6(a)(2) shall 
be subject to the provisions of S 2.7(f) 
through (h). (j). and (k>. 

(k) The record of the administrative 
proceeding shall consist of the following. 

(l) The record of the original petition 
specified in 8 2.7(i). 

(2) The petition for reconsideration, 
including all dAta and information on 
which it relies, filed by the Hearing 
Clerk. 
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(3) All comments received on such 
petition. Including all data or informa¬ 
tion submitted os a part of such 
comments. 

(4) The Commissioner’s decision on 
such petition pursuant to paragraph (f) 
of tills section, including all data and 
information Identified or filed by the 
Commissioner with the Hearing Clerk as 
part of the record supporting the de¬ 
cision. 

<5> Any Federal Register notices or 
other documents resulting from such 
petition. 

All documents filed with the Hear¬ 
ing Clerk pursuant to l 2.15(h). 

(7) If the Commissioner reconsiders 
the matter, the administrative record re¬ 
lating to such reconsideration specified 
in ! 2.7(1). 

§ 2.9 AdiTiinifctralivr »t«* of action. 

^a) The Commissioner may at any 
time stay 'including extend) the effec¬ 
tive date of any relevant action pending 
or following his decision on any matter, 
on his own Initiative or on the petition 
of any interested person. 

(b) Any Interested person may request 
the Commissioner to stay the effective 
dote of any administrative action. Such 
a stay may be requested for a specific 
time period or for an indefinite time pe¬ 
riod. Any such request shall be submitted 
in accordance with § 2.5 and in the fol¬ 
lowing form no later than 30 days after 
the date of the decision involved. In the 
case of a decision published in the Fed¬ 
eral Register, the day of publication 
shall be the day of decision. 

lEtete) 

Hearing Clerk. Pood and Drug Admlnbttra- 

Uon. Department of Health. Education. 

and Welfare. Rm. 4-65. 8600 Plaheni Lane. 

Bock Villa, MD 20687 

PmTioit rem Stax or Actiox 

The undersigned ttubmlU this petition re¬ 
questing that the Commissioner of Food 
and Dings stay the effective date of his ac¬ 
tion with respect to the following matter. 

A- Decision Involved. 

(The specific administrative action being 
taken by the Commbaloncr for which a stay 
ie requested, including the docket number or 
other citation to the action involved.) 

B. Action Requested. 

(The length of time for which the stay I* 
requested, which may be for a specific or In¬ 
definite time period.) 

C. Statement of Grounds 

(A full statement of the factual and legal 
grounds upon which the petitioner relies for 
the stay.) 

Very truly yours. 


(Big nature) 


(Name of petitioner) 
(Mailing addrms) 
(Telephone number) 

<c) A petition for stay of action relat¬ 
ing to a petition submitted pursuant to 
$ 2.6(a) (2) shall be subject to the re¬ 
quirements of paragraphs (c) and <d) of 
( 2.7, except that It shall be filed in the 
some docket file as the petition to which 
it relates. 


<d) Neither the filing of a petition for 
a stay of action pursuant to tills section 
nor action taken by an interested person 
in accordance with any other administra¬ 
tive procedure in this part or in any 
other section of this chapter, e^ the 
filing of a citizen petition pursuant to 
! 2.7 or a petition for reconsideration 
pursuant to f 2.8 or a request for an ad¬ 
visory opinion pursuant to f 2.18, shall 
operate to stay or otherwise delay any 
administrative action by the Commis¬ 
sioner. including enforcement action of 
any kind, unless one of the following 
applies: 

<1j The Commissioner, in his discre¬ 
tion. determines that a stay or delay is 
in the public interest and stays the 
action. 

(2) A statutory provision requires that 
the matter be stayed. 

<3 1 A court orders that the matter be 
stayed. 

ce) The Commissioner shall promptly 
review a petition for stay of action. The 
Commissioner may grant or deny such a 
petition, in whole or in part, and may 
grant such other relief or take such other 
action as he may determine to be war¬ 
ranted by the petition. The Commis¬ 
sioner may grant a stay in any proceed¬ 
ing if he determines that it is in the pub¬ 
lic Interest and In the interest of justice. 
Tlie Commissioner shall grant a stay In 
any proceeding If he determines that all 
of the following apply: <1> The peti¬ 
tioner will otherwise suffer irreparable 
injury. (2) the petitioner’s case is not 
frivolous and is being pursued in good 
faith, <3> the petitioner has demon¬ 
strated sound public policy grounds sup¬ 
porting the stay, and (4) the delay re¬ 
sulting from tiie stay is not outweighod 
by public health considerations or other 
public interests. 

if) The Commissioners decision on a 
petition for stay of action shall be in 
writing and shall be placed on public 
display as part of the file on the matter 
in the office of the Hearing Clerk. A de¬ 
termination to grant a stay shall be 
published in the Federal Register if the 
Commissioners original decision was 
published in the Federal Register. Any 
other determination to grant or to deny 
a stay may also be published in the Fed¬ 
eral Register. 

eg) A petition for a stay of action 
submitted later than 30 days after the 
date of the decision involved shall be 
denied as untimely. A petition for a stay 
of action shall be considered as submit¬ 
ted on the day It is received by the 
Hearing Clerk. 

(h) The record of the administrative 
proceeding shall consist of the following: 

(1) The record of the proceeding to 
which the petition for stay of action is 
directed. 

(2) The petition for stay of action, in¬ 
cluding all data and information on 
which it relies, filed by the Hearing 
Clerk. 

(3) All comments received on such 
petition, including all data or informa¬ 
tion submitted as a port of such com¬ 
ments. 


1 4) The Commissioner’s decision on 
such petition pursuant to paragraph <e) 
of this section, including all data and 
information identified or filed by the 
Commissioner with the Hearing Clerk 
as part of the record supporting the 
decision. 

(6) Any Federal Register notices or 
other documents resulting from such 
petition. 

(6) All documents filed with the Hear¬ 
ing Clerk pursuant to f 2.15(h). 

§ 2*10 IVomuIgntiun of regulation* for 
llir efficient rtiforccmcnl of llir Ian. 

(a) The Commissioner may propose 
and promulgate regulations for the 
efficient enforcement of the law’s admin¬ 
istered by him whenever he concludes 
that it is necessary or appropriate to do 
so. The issuance, amendment, or revoca¬ 
tion of any such regulation may be ini¬ 
tiated in any of the ways specified in 
| 2 . 6 . 

(1) This section shall apply to any 
regulation «1) not subject to 12.12 and 
Subpart B of this part or (il) if it is 
subject to | 2.12 and Subpart B of tilts 
part, to tile extent that those provisions 
make this section applicable. 

(2) A regulation proposed by an In¬ 
terested person in a petition submitted 
pursuant to i 2.6(a) shall be published by 
the Commissioner in the Federal Regis¬ 
ter as a proposal If he determines that: 

(1) The petition contains facts demon¬ 
strating reasonable grounds for the 
proposal. 

4il> The petition contains a substan¬ 
tial showing that the proposal is in the 
public Interest and will promote the 
objectives of the act and the agency. 

(ill) The requested proposal is lawful. 

(3) The Commissioner may publish 
two or more alternative proposed regu¬ 
lations on the same subject in order to 
obtain comment on the different alterna¬ 
tives. 

(4) The Commissioner may publish a 
regulation proposed by an Interested per¬ 
son in a petition submitted pursuant to 
I 2.6(a) together with the Commission¬ 
er’s preliminary views on the proposal 
and any alternative proposal. 

<b) Except as provided in paragraphs 
<d> and (e) of this section, any such 
regulation shall be the subject of a notice 
of proposed rule making published in the 
Federal Register. 

(1) Such notice shall contain tl> a 
general statement in the first or second 
paragraph describing the substance of 
the document in easily understandable 
terms. (II) a preamble which summarizes 
the proposal and the facts and policy 
underlying it. (ill) references to all data 
and information on which the Commis¬ 
sioner relies for the proposal (copies or 
a full list of which shall be a part of the 
administrative flic on the matter In the 
office of the Hearing Clerk), (iv) the au¬ 
thority under which the regulation Is 
proposed, (v> either the terms or‘sub¬ 
stance of the proposed regulation or a 
description of the subjects and issues 
involved, (vl) a proposed effective date. 
(vil> a reference to the existence or lack 
of need for an environmental impact 
statement pursuant to 9 6.3(a) (3) <li) or 
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(Ill) af tills chapter. <vlli) the time, 
place, and method for Interested per¬ 
sons to submit written comments on the 
proposal, and a statement that comment* 
shall be submitted in accordance with 
the requirements of this part and (lx) 
the docket number of the matter, which 
shall be used to identify the administra¬ 
tive file established by the Hearing Clerk 
for all submissions relating to the matter, 
as provided in this part, 

(2) Such proposal shall ordinarily pro¬ 
vide 60 days for comment, although the 
Commissioner may reduce or extend this 
time period for good cause. In no event 
shall the time for comment be less than 
10 days. 

(3) After publication of the notice of 
proposed rule making, any interested 
person may request the Commissioner to 
extend the comment period for an addi¬ 
tional specified period of time by sub¬ 
mitting a written request to the Hearing 
Clerk stating the grounds therefor Such 
requests shall be pursuant to 9 2.9, ex¬ 
cept that the heading shall be “RE¬ 
QUEST FOR EXTENSION OF COM¬ 
MENT PERIOD.*’ 

(1) Any such request shall demonstrate 
why comments could not reasonably be 
submitted within the time permitted, or 
that Important new information will 
shortly be available, or that sound pub¬ 
lic policy otherwise supports an exten¬ 
sion of the time for comment. The Com¬ 
missioner may grant or deny such re¬ 
quest or may grant an extension for a 
time period different than that re¬ 
quested. Extensions of time to comment 
will not ordinarily be granted. An exten¬ 
sion of time to comment may be limited 
to specific persons who have made and 
justified such a request, but shall or¬ 
dinarily apply to all interested persons. 

<il> Any extension of time to comment 
of 30 days or longer shall be the subject 
of a notice published in the Federal 
Register nnd shall be applicable to all 
interested persons. Anv extension of time 
to comment of less than 30 days shall 
be the subject either of a letter or memo¬ 
randum filed with the Hearing Clerk or 
of a notice published in the Federal 
Register. 

(4) Four copies of all comments shall 
be submitted to the Hearing Clerk, ex¬ 
cept that individuals may submit single 
copies of comments. Comments will be 
stamped with the date of receipt and will 
be numbered chronologically. 

(5) Persons submitting comments crit¬ 
ical of a proposed regulation are en¬ 
couraged to Include alternative wording 
that they believe would be preferable. 

<e) After the time for comment on a 
proposed regulation has expired, the 
Commissioner shall review the entire ad¬ 
ministrative record on the matter, in¬ 
cluding all comments, and shall termi¬ 
nate the proceeding, issue a new proposal, 
or promulgate a final regulation, by no¬ 
tice published in the Federal Register. 

<1) The quality and persuasiveness of 
the comments shall determine the Com¬ 
missioner’s decision with respect to such 
comments. The number or length of com¬ 
ments shall not ordinarily be a signifl- 
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cant factor in such decision. However, 
the number of comments may be ma¬ 
terial where the degree of public interest 
is a legitimate factor for consideration. 

(2) The decision of the Commissioner 
with respect to the matter shall be based 
solely upon the administrative record. 

<3> The preamble to a final regulation 
published in the Federal Register shall 
contain in the first and second para¬ 
graphs reference to prior notices relating 
to the same matter and a general state¬ 
ment describing the substance of the doc¬ 
ument in easily understandable terms, 
and shall summarize each type of com¬ 
ment submitted on the proposal and the 
Commissioner's conclusions with respect 
to each such type of comment. The pre¬ 
amble shall contain a thorough and com¬ 
prehensible articulation of the reasons 
for the Commissioner's decision on each 
issue. 

(4) The notice promulgating a final 
regulation published in the Federal Reg¬ 
ister shall specify the effective date. Such 
effective date shall be not less than 30 
days after the date of publication in the 
Federal Register, except for: 

<i) A regulation that grants an ex¬ 
emption or relieves a restriction. 

(11) Any other regulation where the 
Commissioner finds, and states in the no¬ 
tice, good cause for an earlier effective 
date. 

<d> The provisions for notice and com¬ 
ment in paragraphs (b) and <c> of this 
section shall apply to interpretive rules 
and to rules of agency practice and pro¬ 
cedure except as provided in paragraph 
<e> of tills section. The provisions of 
paragraphs (b> and <c> of this section 
shall not apply to general statements of 
policy in the form of informational no¬ 
tices published in the Federal Register 
or to matters Involving agency organiza¬ 
tion. 

<e) The requirements of notice and 
public procedure in paragraph <b> of this 
section shall not apply in any of the fol¬ 
lowing situations: 

(1) When the Commissioner deter¬ 
mines for good cause that they are Im¬ 
practicable unnecessary, or contrary to 
the public interest. In such cases, the no¬ 
tice promulgating the regulation shall 
state the reasons for such determination, 
and shall provide an opportunity for the 
submission of comments to determine 
whether the regulation should sub¬ 
sequently be modified or revoked. A sub¬ 
sequent notice based on those comments 
may. but need not. provide additional 
opportunity for public comment. 

(2) To food additive and color addi¬ 
tive petitions, which ore subject to the 
provisions of S 2.110(b) (2). 

(3) To new animal drug regulations, 
which shall be promulgated by notice 
pursuant to section 512 U> of the act. 

(f> In addition to the notice and pub¬ 
lic procedure required pursuant to para¬ 
graph (b) of this section, the Commis¬ 
sioner may, in his discretion, also subject 
any proposed or final regulation, before 
or alter publication in the Federal Reg¬ 
ister. to any of the following additional 
procedures, where they are reasonably 
applicable to the matter involved: 
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(1) Conferences, meetings, discus¬ 
sions, and correspondence pursuant to 
l 2.15. 

(2) A formal evidentiary public hear¬ 
ing pursuant to Subpart B of this part. 

(3> A public hearing before a public 
Board of Inquiry pursuant to Subpart C 
of this part. 

(4) A public hearing before a public 
advisory committee pursuant to Subpart 
D of this part. 

(5> A public hearing before the Com¬ 
missioner pursuant to Subpart E of this 
part. 

(6> A notice published in the Federal 
Register requesting data. Information 
and views before the Commissioner 
determines whether to propose a 
regulation. 

<7> A draft of a proposed regulation 
placed on public display in the office of 
the Hearing Clerk. If this procedure is 
used, the Commissioner shall publish an 
appropriate notice in the Federal Regis¬ 
ter stating that the document U avail¬ 
able and specifying the time within 
which comments may be submitted 
orally or in writing on the droit of the 
proposed regulation. 

(8) A revised proposal published in 
the Federal Register, which shall be 
subject to all the provisions in this sec¬ 
tion relating to proposed regulations. 

<9> A tentative final regulation or 
tentative refteed final regulation placed 
on public display at the office of the 
Hearing Clerk and. if deemed desirable 
by the Commissioner, published in the 
Federal Register. If the tentative regu¬ 
lation is placed on display only, the Com¬ 
missioner shall publish an appropriate 
notice in the Federal Register stating 
that the document is available and speci¬ 
fying the time within which comments 
may be submitted orally or in writing on 
the tentative final regulation and shall 
mail a copy of the tentative final regu¬ 
lation and the Federal Register notice 
to each person who submitted comments 
on the proposed regulation if one has 
been published. 

ao> A final regulation published in 
the Federal Register which provides an 
opportunity for the submission of fur¬ 
ther comments, in accordance with para¬ 
graph (e)(1) of this section, to deter¬ 
mine whether the regulation should sub¬ 
sequently be modified or revoked. 

(ID Any other specific public proce¬ 
dure established by the provisions in 
other sections of this chapter and ex¬ 
plicitly made applicable to the matter 
by the terms of those provisions. 

(g> The record of the administrative 
proceeding shall consist of all of the fol¬ 
lowing : 

(1> If the regulation was initiated by 
a petition, the administrative record 
specified in | 2.7(1). 

(2) If any petition for reconsidera¬ 
tion or for a stay of action is filed, the 
administrative record specified in 8 2.8 
(k) and 12.9(h) respectively. 

(3> The notice of proposed rule mak¬ 
ing published in the Federal Register. 
including all data and information iden¬ 
tified or filed by the Commissioner with 


FEOEtAl REGISTER, VOL 42, NO. 16—TUESDAY. JANUARY 25, 1977 







1701 

the Hearing Clerk as part of the admin¬ 
istrative record supporting the proposal. 

(4) All comments received on the pro¬ 
posal. including all data or information 
submitted as a part of such comments. 

(5) The notice promulgating the Anal 
regulation, including all data and infor¬ 
mation Identified or filed by the Com¬ 
missioner with the Hearing Clerk as part 
of the administrative record supporting 
the final regulation. 

(6) The transcripts, minutes of meet¬ 
ings, reports. Federal Register notices, 
and other documents resulting from any 
of the optional procedures specified in 
paragraph (f) of tills section, except 
that it shall not include any transcript of 
any closed portion of any public advisory 
committee meeting. 

<7> All documents submitted to the 
Hearing Clerk pursuant to 12.15(h). 

(h) The record of the administrative 
proceeding shall be closed as of the date 
of the Commissioner’s decision unless 
some other date for the closing of the 
record is specified by the Commissioner. 
Thereafter any interested person may 
submit a petition for reconsideration 
pursuant to 8 2 8 and a petition for stay 
of action pursuant to i 2.9. Any person 
who wishes to rely upon data, informa¬ 
tion. or views not included In the admin¬ 
istrative record shall submit it to the 
Commissioner with a new petition to 
modify the final regulation. 

<i) The Hearing Clerk shall main¬ 
tain a chronological list of all regulations 
proposed and promulgated pursuant to 
this section and 8 2.12. but excluding 
regulations resulting from petitions filed 
and assigned a docket number pursuant 
to S 2.7. showing: 

(1) The docket number, which In the 
case of a petition submitted directly to a 
bureau shall be the number or other 
designation assigned by the bureau. e g„ 
the number assigned to a food additive 
petition. 

(2) The name of the petitioner, if any. 

(3) The subject matter involved. 

(4) The disposition of the petition 

£ 2.11 Court mini of final ndmiiiMra* 
live action; exhaustion of ndmitiU- 
Ira live rrmnlln. 

<a> The provisions of this section 
shall apply to court review of any final 
administrative action taken by the Com¬ 
missioner, Including action taken pur¬ 
suant to 112 6 through 2.10 and 
$ 2.500(b), except action subject to the 
provisions of $ 2.12 and 8ubpart B of tills 
part. 

<b> Any request that the Commis¬ 
sioner take or refrain from taking any 
form of administrative action shall first 
be the subject of a final administrative 
decision based upon a petition submitted 
to the Commissioner pursuant to 
8 2.6(a) or. where applicable, a hearing 
pursuant to 8 2.500(b) before any legal 
action is filed in a court complaining of 
the Commissioner’s action or failure to 
act. If any court action Is filed com¬ 
plaining of the Commissioner’s ac¬ 
tion or failure to act prior to the sub¬ 
mission of and decision on a petition pur¬ 
suant to | 2.6(a) or, where applicable, a 
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hearing pumiant to I 2.500(b). the Com¬ 
missioner will request dismissal of such 
court action or referral to the agency for 
an initial administrative determination 
on the grounds of a failure to exhaust the 
administrative remedies provided in this 
part, the lack of final agency action as 
required by 5 U.8.C. 701 ct seq.. and the 
lack of an actual controversy as required 
by 28 U.6.C. 2201. 

(c) Any request that any form of ad¬ 
ministrative action be stayed shall first 
be the subject of an administrative deci¬ 
sion based upon a petition for stay of 
action submitted to the Commissioner 
pursuant to f 2 9 before any request is 
made that a court stay such action. If 
any court action is filed requesting a stay 
of any administrative action token 
by the Commissioner prior to the Com¬ 
missioner’s decision on a petition sub¬ 
mitted in u timely manner pursuant to 
I 2.0. the Commissioner will request dis¬ 
missal of such court action or referral 
to the agency for an Initial administra¬ 
tive determination on the grounds of 
a failure to exhaust the administrative 
remedies provided in this subpart, the 
lack of final agency action as required by 
5 UJS.C. 701 ct seq., and the lack of an 
actual controversy as required by 28 
U.S.C. 2201. If any court action Is filed 
requesting a stay of any administrative 
action taken by the Commissioner after 
a petition for a stay of action is denied 
because It was submitted after expira¬ 
tion of the 30-day time period specified 
in l 2.9, or after the time for submitting 
such a petition has expired, the Commis¬ 
sioner will request dismissal of such 
court action on the ground of a failure 
to exhaust the administrative remedies 
set out in this subpart. 

<d> The Commissioner's final decision 
on a petition submitted pursuant to 
12.6(a). on a petition for reconsidera¬ 
tion submitted pursuant to 82.8. on a 
petition for stay of action submitted pur¬ 
suant to 8 2.9. on any advisory opinion Is¬ 
sued pursuant to 8 2 19. on any guideline 
issued pursuant to 8 2.20, on any matter 
Involving administrative action which is 
the subject of an opportunity for a hear¬ 
ing pursuant to 8 2.500(b), or the is¬ 
suance of any final regulation published 
in accordance with 8 2.10, each consti¬ 
tutes final agency action reviewable In 
the courts pursuant to 6 U.S.C. 701 et 
seq. and, where appropriate, 28 U.8.C. 
2201 . 

<1> It is the position of the Food and 
Drug Administration except as otherwise 
provided in paragraph (d)(2) of this 
section that: 

(I) Any such final agency action ex¬ 
hausts all administrative remedies and 
Is ripe fbr preenforcement judicial re¬ 
view os of the date of such flnsl decision, 
unless applicable law explicitly requires 
that the petitioner take further action 
before judicial review Is available. 

(II) Any Interested person is affected 
by. and thus has standing to obtain Judi¬ 
cial review of. such final agency action. 

(III) It is not appropriate to move to 
dismiss a suit for preenforcement judi¬ 
cial review of such final agency action 
on the ground that Indispensable parties 


are not Joined or that it is an uncon¬ 
sented suit against the United States if 
such defect could be cured by amending 
the complaint 

(2) The Commissioner will object to 
Judicial review of any matter if: 

li) Tlie matter is committed by law to 
the discretion of the Commissioner, eg:,, 
a decision to recommend or not to rec¬ 
ommend civil or criminal enforcement 
action under sections 302, 303. and 304 of 
the act 

(11) Review is not sought In a proper 
court. 

(*> Any Interested person may request 
Judicial review of any final decision of 
the Commissioner in the courts without 
first petitioning the Commissioner for re¬ 
consideration or for a stay of action, 
except that in accordance with para¬ 
graph <c) of this section such person 
shall request a stay by the Commissioner 
pursuant to f 2.9 before he may request 
a stay by the court. 

(f) The Commissioner will take the 
position In any action for judicial review 
under 5 U.S.C. 701 et seq., whether or not 
it includes a request for a declaratory 
judgment under 28 U.S.C. 2201, or in any 
otlier case in which the validity of ad¬ 
ministrative action Is properly chal¬ 
lenged. that the validity of the action 
shall be determined solely on the basis of 
the administrative record specified in 
18 2.7(1), 2.8(k). 2.9(h). 2.10(g). and 
2.513(c), or the administrative record 
applicable witli respect to any decision 
or action under the regulations refer¬ 
enced in § 2.500* b), and that additional 
data, information, or views may not be 
considered. Any interested person who 
wishes to rely upon data. Information, 
or views not included In the administra¬ 
tive record shall submit it to the Com¬ 
missioner with a new petition to modify 
the action pursuant to 8 2.6(a). 

(g) The CommUsioncr requests that 
all petitions for judicial review of a par¬ 
ticular matter be filed in a single United 
States district court. If such petitions are 
filed in more than one Jurisdiction, the 
Commissioner shall take appropriate ac¬ 
tion to prevent a multiplicity of suits In 
various jurisdictions, such as: 

(1) A request for transfer of one or 
more suits to consolidate separate ac¬ 
tions. pursuant to 28 U.8.C. 1404(a) or 
28 U.8.C. 2112(a). 

(2) A request that actions in all but 
one jurisdiction be stayed pending the 
conclusion of one proceeding. 

(8) A request that all but one action 
be dismissed pending the conclusion of 
one proceeding, with the suggestion that 
the other plaintiffs intervene In that one 
suit. 

(4» A request that one of the suits be 
maintained as a class action in behalf 
of all a fTected persons. 

(h) Upon Judicial review of adminis¬ 
trative action pursuant to this section 

(l» If a court determines that the ad¬ 
ministrative record is Inadequate to sup¬ 
port the action, the Commissioner shall 
determine whether ho wishes to pro¬ 
ceed with such action. 

(1) If the Commissioner concludes 
that such action should be pursued, he 
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shall either request that the court re¬ 
mand the matter to the agency to reopen 
the administrative proceeding and rec¬ 
ord. or on his own Initiative reopen the 
administrative proceeding and record 
upon receipt of the court determination. 
Any such reopened administrative pro¬ 
ceeding shall be conducted pursuant to 
the provisions of this part and in accord¬ 
ance with any directions of the court. 

Ul> If the Commissioner concludes 
that the public interest requires that the 
action remain in effect pending further 
administrative proceedings, he shall re¬ 
quest that the court not stay the matter 
in the Interim and shall expedite the 
further administrative proceedings. 

(2) If a court determines that the ad¬ 
ministrative record is adequate, but the 
rationale for the action requires further 
elucidation: 

<l) The Commissioner shall request 
either that such further explanation be 
provided in writing directly to the court 
without further administrative proceed¬ 
ings. or that the administrative proceed¬ 
ing be reopened pursuant to paragraph 
<h> (1> <i) of this section. 

(M> If he concludes that the public in¬ 
terest requires that the action remain in 
effect pending further court or adminis¬ 
trative proceedings, he shall request that 
the court not stay the matter in the in¬ 
terim and shall expedite such further 
proceedings. 

§2.12 Pronuii^alltin of regulation* and 
ortlmi after an opportunity for a 
formal ctidcnllary public hearing. 

(a) The Commissioner shall promul¬ 
gate regulations and orders after an op¬ 
portunity for a formal evidentiary public 
hearing, in accordance with the proce¬ 
dures established in Subpart B of this 
part, whenever all of the following apply: 

tl) The subject matter of the regula¬ 
tion or order involved is subject by stat¬ 
ute to an opportunity for a formal evi¬ 
dentiary public hearing. 

42) 'Die person requesting such a 
hearing hns a right to an opportunity for 
a hearing and submits ndequatc Justifi¬ 
cation for such a hearing as required by 
99 2.110 through 2.115 and other appli¬ 
cable provisions in this chapter, e.g.. 
55 314.200, 430.20(b). 514.200. and 601.7 
(a). 

(b> The Commissioner may order a 
formal evidentiary public hearing on any 
matter whenever he determines, tn his 
discretion, that it would be in the pub¬ 
lic interest to do so. 

<c> The statutory provisions which 
permit a person who would be adversely 
affected by administrative action an op¬ 
portunity for a formal evidentiary public 
hearing are ns follows (the foregoing list 
imparts no right to a hearing where no 
opportunity for a hearing is provided by 
the statutory sections listed): 

<1) Section 401 of the act relating to 
definitions and standards for food. 

(2> Section 403<j> of the act rclattng 
to regulations for labeling of foods for 
special dietary uses. 

<3> Section 404(a) of the act relating 
to regulations providing for emergency 
permit control. 
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<4> Section 406 of the act relating to 
tolerances for poisonous substances in 
food. 

46) Section409 <c>, (d).and <h) of the 
act relating to food additive regulations. 

(6) Section 601 <b> of the act relating 
to tests or methods of assay for drugs 
described in official compendia. 

(7) Section 502<d) of the act relating 
to regulations designating habit-forming 
drugs. 

48 ) Section 502(h) of the act relating 
to regulations designating requirements 
for drugs liable to deterioration. 

(9) Section 502(n) of the act relating 
to prescription drug advertising regula¬ 
tions. 

(10) Section 506(0 of the act relating 
to insulin regulations. 

(11) Section 507(f) of the act relating 
to regulations for antibiotic drug certi¬ 
fication. 

(12) 8ection 512<n)(5) of the act re¬ 
lating to regulations for animal antibiot¬ 
ic drugs and certification requirements. 

< 13 > Section 706 (b) and (c) of the act 
relating to regulations for color additives 
listing and certification. 

(14) Section 4<a> of the Pair Packag¬ 
ing and Labeling Act relating to food, 
drug, device, and cosmetic labeling. 

(15) Section 5<c) of the Fair Packag¬ 
ing and Labeling Act relating to addi¬ 
tional economic regulations for food, 
drugs, devices, and cosmetics. 

(16) Section 505 <d> and i«) of the 
act relating to new drug applications. 

(17) Section 512 (d>. (e). <m)<3>. and 
<m><4> of the act relating to new ani¬ 
mal drug applications. 

(18) Section 515(g) of the act relating 
to device premarket approval applica¬ 
tions. 

< 19) 8ecUon 351(a) of the Public 
Health Sendee Act relating to plant and 
product licenses for a biologic. 

§ 2.13 Separation of function*; c* parte 
communications. 

(a) The provisions of tills section shall 
apply with respect to any matter which 
is subject by statute to an opportunity 
for a formal evidentiary public hearing, 
as listed in 9 3.12(c). and any matter sub¬ 
ject to a public hearing before a Public 
Board of Inquiry pursuant to Subpart C 
of this part. 

(b> In the case of any matter listed in 
12.12(0 (1) through (10) and (12) 
through (15): 

(!) Any interested person may meet 
or correspond with any representative of 
the Pood and Drug Administration with 
respect to any such matter prior to pub¬ 
lication In the Federal Register of a 
notice announcing a formal evidentiary 
public hearing or a public hearing before 
a Public Board of Inquiry on the matter. 
The provisions of 9 2.15 shall apply to 
such meetings and correspondence. 

(2) Upon publication In the Federal 
Register of a notice announcing a for¬ 
mal evidentiary public hearing or a pub¬ 
lic hearing before a Public Board of In¬ 
quiry. the following separation of func¬ 
tions shall apply: 

(i) The bureau responsible for the 
matter involved in the hearing shall, as a 
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party to the hearing, be responsible for 
all investigative functions and for pres¬ 
entation of the position of the bureau 
at the hearing and in any pleading or 
oral argument before the Commissioner. 
Representatives of the bureau shall not 
participate or advise in any deebdon ex¬ 
cept as witness or counsel in public pro¬ 
ceedings. There shall be no other com¬ 
munication between representatives of 
the bureau and representatives of the 
office of the Commissioner with respect 
to the matter involved in the hearing 
prior to the decision of the Commis¬ 
sioner. The Commissioner may, however, 
when he determines it necessary to en¬ 
sure the best use of agency resources in 
deciding a particular matter, designate 
representattves of a bureau to advise him, 
or representatives of his office to advise a 
bureau. The designation shall be In writ¬ 
ing and shall be filed with the Hearing 
Clerk no later than the time specified 
in paragraph (b><2) of this section for 
the application of separation of func¬ 
tions. All members of the Pood and Drug 
Administration other than representa¬ 
tives of the involved bureau (except those 
specifically designated otherwise) shall 
be available to advise and participate 
with the office of the Commissioner in its 
functions relating to the hearing and the 
final decision. 

(ii) The Chief Counsel for the Food 
and Drug Administration shall designate 
members of his office who shall advise 
and participate with the bureau in its 
functions in the hearing and members 
who shall advise the Commissioner in 
his functions related to the hearing and 
his final decision. The members of the 
office of General Counsel designated to 
advise and participate with the bureau 
shall not participate or advise in any 
decision of the Commissioner except as 
counsel in public proceedings. Such des¬ 
ignation shall be in the form of a 
memorandum filed with the Hearing 
Clerk and mode a part of the adminis¬ 
trative record in the proceeding. There 
shall be no other communication 
between those members of the office of 
General Counsel designated to advise 
the Commissioner and any other other 
persons in the office of General Counsel 
or in the involved bureau with respect to 
the matter Involved in the hearing prior 
to the decision of the Commissioner. The 
Chief Counsel may in his discretion as¬ 
sign new attorneys to advise either the 
bureau or the Commissioner at any stage 
of the proceedings. The Chief Counsel 
shall ordinarily advise and participate 
with the office of the Commissioner in 
its function relating to the hearing and 
the final decision. 

(ill) The office of the Commissioner 
shall be responsible for the agency re¬ 
view of and final decision on the matter, 
with the advice and participation of any¬ 
one in the Food and Drug Administration 
other than representatives of the in¬ 
volved bureau and those members of the 
office of General Counsel who have been 
designated to assist in the bureau's func¬ 
tions relating to the hearing. 

<c> In the case of any matter listed 
in 9 2.12(c) (11) and (16) through (18> # 
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the specific provisions relating to separa¬ 
tion of functions set forth In §9 314.200 
«f>. 430.20<bH9), 514.200. and 601.7(ft) 
of this chapter shall be Applicable prior 
to publication in the Federal Register 
of a notice announcing a formal eviden¬ 
tiary public hearing or a public hearing 
before a Public Board of Inquiry. Upon 
publication of any such notice the rules 
In paragraph <b) <2> of this section shall 
apply. 

<d‘ Except as provided in paragraph 
<e 9 of this section, between the date that 
Reparation of functions applies pursuant 
to paragraph (b> or <c> of this section 
and the date of the Commissioner's deci¬ 
sion on the matter, communication with 
respect to the matter involved in the 
hearing shall be restricted as follows: 

< 1) No person outside the agency shall 
have any ex parte communication with 
the presiding officer or any person repre¬ 
senting the office of the Commissioner 
with respect to the matter involved in 
the hearing. Neither the presiding offi¬ 
cer nor any person representing the office 
of the Commissioner shall have any ex 
parte communication with any person 
outside the agency with respect to the 
matter Involved in the hearing. All such 
communications shall be public com¬ 
munications. as witness or counsel. In ac¬ 
cordance with the applicable provisions 
of this part. 

< 2> Any participant In the hearing may 
submit a written communication to the 
office of the Commissioner with respect 
to a proposal for settlement. Such writ¬ 
ten communications shall be in the form 
of pleadings and shall be served on all 
other participants and filed with the 
Hearing Cleric In the same manner as 
any other pleading. 

(3) Any written communication con¬ 
trary to this section shall Immediately 
be served on all other participants and 
filed with the Hearing Clerk, and any 
oral communication contrary to this sec¬ 
tion shall immediately be recorded in a 
written memorandum served on all other 
participants, and filed with the Hearing 
Clerk to become a part of the admin¬ 
istrative record of the proceeding. Any 
person, including any representative of 
any participant in the hearing, who is 
Involved in any such oral communica¬ 
tion shall, if possible, be made available 
for cross-examination during the hear¬ 
ing with respect to the substance of that 
conversation. Rebuttal testimony perti¬ 
nent to any such written or oral com¬ 
munication shall be permitted. Any 
cross-examination and rebuttal testi¬ 
mony shall be transcribed and filed In 
the administrative record of the proceed¬ 
ing. 

<e) The prohibitions specified in para¬ 
graph <d> of this section shall apply to 
any person having knowledge of a notice 
of hearing in advance of publication from 
the time such knowledge is acquired. 

(f > The making of any communication 
contrary to this section may, consistent 
with the interests of Justice and the 
policy of the underlying statute, result 
in a decision adverse to the person 
knowingly making or causing the making 
of such a communication. 
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§ 2.14 Referral by eourt. 

(a) The provisions of this section shall 
apply whenever any Federal. State, or 
local court holds in abeyance, or refers 
to the Commissioner, any matter for on 
initial administrative determination pur¬ 
suant to $ 2.6(c) or § 2.11(b). 

(b) The Commissioner shall promptly 
agree or decline to accept such referral. 
Whenever feasible In light of agency 
priorities and resources, the Commis¬ 
sioner shall agree to accept any such 
referral and shall institute a proceeding 
to determine the matter so referred. 

(c) In reviewing such a matter, the 
Commissioner may, in his discretion, 
utilize any of the following procedures: 

(1) Conferences, meetings, discus¬ 
sions. and correspondence pursuant to 
9 2.15. 

(2) A formal evidentiary public hear¬ 
ing pursuant to Subpart B of this part. 

<3) A hearing before a Public Board of 
Inquiry pursuant to Subpart C of this 
part. 

(4) A public hearing before a public 
advisory committee pursuant to Sub¬ 
part D of this part. 

(5> A public hearing before the Com¬ 
missioner pursuant to Subpart E of this 
part. 

(6) A regulatory hearing before the 
Food and Drug Administration pursuant 
to Subpart F of this part. 

(71 A notice published in the Federal 
Register requesting data, information, 
and views before the Commissioner 
makes his decision on it. 

(8) Any other specific public proce¬ 
dure established by the provisions In 
other sections of this chapter and explic¬ 
itly made applicable to the matter by 
those provisions. 

<d> If the Commissioner's review of 
the matter results In the proposal of a 
regulation, the provisions of 9 2.10 or 
9 2.12 shall also apply. 

§ 2.1S and correwponilciwe. 

<a) In addition to the public hearings 
and proceedings established by the pro¬ 
visions of this part and in other sections 
of this chapter, meetings may be held 
and correspondence may be exchanged 
between representatives of the Food and 
Drug Administration and any interested 
person outside the Food and Drug Ad¬ 
ministration with respect to any matter 
within the Jurisdiction of the laws ad¬ 
ministered by the Commissioner. Action 
with respect to such meetings and cor¬ 
respondence does not constitute final ad¬ 
ministrative action which Is subject to 
Judicial review pursuant to 9 2.11. 

<b> The Commissioner may conclude. 
In his discretion, that it would be in the 
public interest to hold an open public 
meeting to discuss a matter (or class of 
matters) pending before the Food and 
Drug Administration, at which any in¬ 
terested person may participate. 

(1) The Commissioner shall give pub¬ 
lic notice through the public calendar 
described in i 2.22(a) of the time and 
place of the meeting and of the matters 
to be discussed, and may also publish 
such notice in the Federal Register. 


(2) The meeting shall be conducted in¬ 
formally, i.e. r any interested person may 
attend and participate fully in the dis¬ 
cussion without giving prior notice to the 
agency or requesting time to make a 
presentation. 

(3) No transcript or recording of any 
such meeting shall be required. A writ¬ 
ten memorandum summarizing the sub¬ 
stance of the meeting shall be prepared 
by a representative of the Food and Drur, 
Administration. 

(c) Any meeting with any person out¬ 
side the Department, including any per¬ 
son In the executive or legislative branch 
of the Federal government, relating to a 
pending court case, administrative hear¬ 
ing, or other regulatory action or deci¬ 
sion, which involves more than a brier 
description of the matter shall be sum¬ 
marized in a written memorandum which 
shall be filed in the administrative flic on 
the matter. 

<d> Every* person outside the Federal 
government has a right to request and 
obtain a private meeting with a repre¬ 
sentative of the Food and Drug Adminis¬ 
tration in agency offices to discuss any 
matter in which he is interested. 

(1) The person requesting such a meet¬ 
ing may be accompanied by a reasonable 
number of employees, consultants, or 
other persons with whom he has a com¬ 
mercial arrangement within the mean¬ 
ing of { 4.81(a) of this chapter. Neither 
the Food and Drug Administration nor 
any other person may require the at¬ 
tendance of any person who is not an 
employee of the Executive Branch of the 
Federal Government without the agree¬ 
ment of the person requesting the meet¬ 
ing. Any person may attend by mutual 
consent of the person requesting the 
meeting and the Food and Drug Admin¬ 
istration. 

(2) The Food and Drug Administra¬ 
tion shall determine which representa¬ 
tives of the Food and Drug Administra¬ 
tion shall attend the meeting. The person 
requesting the meeting may request but 
not require or preclude the attendance 
of any specific Food and Drug Adminis¬ 
tration employee. 

(3) Whenever appropriate (c.g., the 
meeting involved a matter covered bv 
paragraph (c) of this section or any 
other important matter, a decision on an 
issue, or statements or advice or conclu¬ 
sions to which future reference may be 
required as part of an ndministrathe 
record), a written memorandum sum¬ 
marizing the substance of the mecta** 
shall be prepared by a representative of 
the Food and Drug Administration. 

<4> Any person who wishes to attend 
a specific private meeting, but who is not 
permitted to attend because the person 
requesting the meeting or the Food and 
Drug Administration does not grant per¬ 
mission for such attendance, or because 
it is conducted by telephone, may request 
and obtain a separate meeting with the 
Pood and Drug Administration to discuss 
the same mutter or any additional 
matter. 

• e) Food and Drug Administration 
employees have a responsibility to meet 
with all segments of the public in order 
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to promote the objectives of the laws ad¬ 
ministered by the Pood and Drug Admin¬ 
istration and the agency. In pursuing this 
responsibility the following general policy 
shall apply where agency employees are 
invited by persons outside the Federal 
Government to attend or participate in 
meetings outside agency offices as repre¬ 
sentatives of the agency. 

U> A person outside the Executive 
Branch of the Federal Government may 
invite an agency representative to attend 
or participate In a meeting outside 
agency offices. The agency representa¬ 
tive is not obligated to attend or par¬ 
ticipate in any such meeting, but may do 
so where he concludes that it is in the 
public interest and will promote the ob¬ 
jectives of the act and the agency. 

*2) An agency representative may re¬ 
quest that any such meeting be an open 
meeting when he concludes that this 
would be in the public interest. The 
agency representative may agree to de¬ 
cline to participate in any such meeting 
which Is held as a private meeting, de¬ 
pending upon which action he concludes 
will best serve the public interest. 

(3) An agency representative shall not 
knowingly participate in any meeting 
which Is closed on the basis of sex, race, 
or religion. 

<4> Any such meeting, whether open 
or closed, shall be subject to the require¬ 
ments of paragraph (d)(3) of this sec¬ 
tion with respect to memoranda sum¬ 
marizing the substance of the meeting. 

(f) Representatives of the Food and 
Drug Administration may initiate a 
meeting or correspondence with any per¬ 
son outside the Federal Government with 
respect to any matter relating to the 
laws administered by the Commissioner. 

(1) Any meeting Initiated by the Food 
and Drug Administration which involves 
a small number of Interested persons, 
eg., a meeting with a petitioner or with 
two manufacturers of a particular prod¬ 
uct which requires additional testing or 
with a trade association employee to dis¬ 
cuss an industry labeling problem, may 
be a private meeting. Any meeting ini¬ 
tiated by the Food and Drug Adminis¬ 
tration which Involves a large number of 
interested persons. e.g.. 10 manufacturers 
of an ingredient to discuss appropriate 
testing or labeling, shall be held as nn 
open conference or meeting pursuant to 
paragraph <b) of this section. 

<2> Whenever appropriate (eg., the 
meeting involved a matter covered by 
paragraph (c) of this section or any 
other important matter, a decision on an 
issue, or statements or advice or conclu¬ 
sions to which future reference may be 
required as part of the administrative 
record), a written memorandum sum¬ 
marizing the substance of nny meeting 
fthail be prepared by a representative of 
the Food and Drug Administration 

(g> Any person who participates in 
any meeting described in paragraphs <b» 
through (f) of this section may prepare 
and submit to the Food and Drug Ad¬ 
ministration for Inclusion in the admin¬ 
istrative file a written memorandum 
summarizing the substance of the 
meeting. 
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<h» All memoranda of such meetings 
prepared by a representative of the Food 
and Drug Administration or by any 
other person and all correspondence 
which relate to any matter pending be¬ 
fore the agency shall promptly be filed 
in the relevant administrative file of the 
proceeding. 

(I) Any meeting with a representative 
of Congress relating to a pending or po¬ 
tential investigation, inquiry, or hearing 
by a congressional committee or a mem¬ 
ber of Congress shall be summarized in 
a written memorandum which shall be 
forwarded to the Food and Drug Admin¬ 
istration. Office of Legislative Services. 
ThLs provision shall not restrict the right 
of any agency employee to participate in 
any such meeting. 

<J) Any meeting of an advisory com¬ 
mittee shall be subject to the require¬ 
ments of Subpart D of this part. 

<k> Pursuant to 42 tLS.C. 2631(a) (8>. 
a log or summary shall be made of all 
meetings held between representatives of 
the Food and prug Administration and 
representatives of industry and other in¬ 
terested parties with respect to imple¬ 
mentation of the Radiation Control for 
Health and Safety Act of 11)68. 

§2.16 Documentation of (kifnifiranl dr- 
ri«lom In ailminUlmlh'c lilc. 

(a) The provisions of this section shall 
apply to every significant Food and Drug 
Administration decision on any matter 
under the laws administered by the Com¬ 
missioner. whether it is raised formally, 
eg., by a petition, or informally, e.g., by 
correspondence. 

<b) The Food and Drug Administra¬ 
tion employees responsible for handling 
any matter shall be responsible for as¬ 
suring the completeness of the adminis¬ 
trative file relating to it. Such fite: 

(1) Shall contain appropriate docu¬ 
mentation of the basis for the decision, 
including relevant evaluations, reviews, 
memoranda, letters, opinion of consult¬ 
ants. minutes of meetings, and all other 
written documents pertinent to the 
matter. 

(2) Shall contain the recommenda¬ 
tions and decisions of individual em¬ 
ployees, including supervisory person¬ 
nel. responsible for handling the matter. 

(D Such recommcndatioas and deci¬ 
sions shall reveal any significant con¬ 
troversies or differences of opinion and 
their resolution. 

<U» Any agency employee working on 
a matter and. consistent with the prompt 
completion of his other assignments, any 
agency employee w r ho has worked on a 
matter shall have the opportunity to 
record his views on that matter in a 
written memorandum, which shall be in¬ 
cluded in the file. 

(c> Each written document placed In 
such an administrative file: 

«i * Shall relate to the factual, scien¬ 
tific, legal, or related Issues under con¬ 
sideration. 

(2) Shall be dated and signed by the 
author. 

<3> Shall be directed to the file, to ap¬ 
propriate supervisory personnel, and to 
other appropriate employees, and shall 
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show all persons to whom copies were 
sent. 

(4) Shall avoid defamatory language, 
intemperate remarks, undocumented 
charges, or Irrelevant matters (e g., per¬ 
sonnel complaints^. 

<5> 8hall, if it records the views, anal¬ 
yses. recommendations, or decisions of 
any agency employee in addition to the 
author, be given to such other employees. 

(6> Shall, once completed (i.e., typed 
in final form, dated, and signed), not be 
altered, added to, or removed. Subse¬ 
quent additions to, or revisions of, any 
such document shall be accomplished by 
the preparation of a new* document. 

(d) Memoranda or other documents 
prepared by agency employees not con¬ 
tained in the administrative file shall 
have no status or effect. 

<e) Ail Food and Drug Administra¬ 
tion employees working on a matter shall 
have access to the administrative file 
on that matter, as appropriate for the 
conduct of their work. All Food and Drug 
Administration employees who have 
worked on a matter shall have access to 
the administrative file on that matter so 
long as their attention to their assign¬ 
ments Is not Impeded. Reasonable re¬ 
strictions may be placed upon such ac¬ 
cess to assure the proper cataloging and 
storage of documents, the availability 
of the file to others, and the complete¬ 
ness of the file for review. 

§2.17 Inlrnuil agrur) rrvievi of drri* 
idorn. 

(a> Any decision of a Food and Drug 
Administration employee, other than the 
Commissioner, on any matter. e.g., an 
informal opinion on the need for further 
animal toxicology tests to support a food 
additive regulation or new drug applica¬ 
tion. is subject to review by the employ¬ 
ee’s supervisor under any of the follow¬ 
ing circumstances: 

(1) At the request of the employee. 

(2) On the initiative of the supervisor. 

(3) At the request of any interested 
person outside the agency. 

<4) As required by duly promulgated 
delegations of authority. 

<b> Such review^ shall be accomplished 
by consultation between the employee 
and the supervisor or by review of the 
administrative file on the matter, or both. 
Such review shall ordinarily follow the 
established agency channels of super¬ 
vision or review for that matter. 

(c) Any interested person outside the 
agency may request internal agency re¬ 
view of any such decision through the 
established agency channels of super¬ 
vision or review for that matter. Per¬ 
sonal review of such matters by bureau 
directors or the office of the Commis¬ 
sioner shall take place for any of the 
following purposes: 

(D To resolve an issue which cannot 
be resolved at lower levels within the 
agency: 

(I) Between two parts of a bureau or 
other component of the agency, or 
<ii» Between two bureaus or other 
components of the agency, or 
<ili> Between the agency and an in¬ 
terested person outside the agency. 
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(2) To review policy matters requiring 
the attention of bureau or agency man¬ 
agement 

(3) In unusual situations requiring an 
Immediate review In the public Interest. 

(4> As required by duly promulgated 
delegations of authority 

<d> Internal agency review of any 
such decision shall be based upon the 
data and Information available In the 
administrative file. In the event that any 
Interested person presents new data or 
Information not contained In such file, 
the matter shall be returned to the ap¬ 
propriate lower level within the agency 
for a reevaluation based upon such new 
Information. 

§2.18 of draft lrl«i.»l 

ItrgiMrr notice* and regulations 

<a> Any representative of the Pood 
and Drug Administration may discuss 
orally or In writing with any Interested 
person Ideas and recommendations for 
Federal Register notices or regulations. 
The Food and Drug Administration wel¬ 
comes assistance In developing Ideas for. 
and In gathering the data and informa¬ 
tion to support, notices and regulations. 

<b)<l> Once it is determined that a 
proposed notice or regulation will be pre¬ 
pared, the general concepts may be dis¬ 
cussed by a representative of the Food 
and Drug Administration with any inter¬ 
ested person. Details of a draft of a pro¬ 
posed notice or regulation may be dis¬ 
cussed with any person outside the Ex¬ 
ecutive Branch of the Federal Govern¬ 
ment only with the specific permission of 
the Commissioner. 

(2) A draft of a proposed notice or 
regulation or its preamble, or any por¬ 
tion thereof, may be furnished to on in¬ 
terested person outside the Executive 
Branch of the Federal Government only 
if it is made available to all interested 
persons by a notice published In the Fed¬ 
eral Register. A draft of a proposed no¬ 
tice or regulation so made available may. 
without the prior permission of the Com¬ 
missioner. be discussed with any inter¬ 
ested person to clarify and resolve ques¬ 
tions raised and concerns expressed 
about the proposal. 

fc> After publication of a proposed 
regulation In the Federal Register, and 
before preparation of a draft of the final 
regulation, a representative of the Food 
and Drug Administration may discuss 
the proposal with any interested person 
as provided in paragraph <b><2> of this 
section. 

id Ml > Details of a draft of a final no¬ 
tice or regulation may be discussed with 
any interested person outside the Execu¬ 
tive Branch of the Federal Government 
only with the specific permission of the 
Commissioner. 

(2) A draft of a final notice or regula¬ 
tion of its preamble, or any portion there¬ 
of. may be furnished to an interested 
person outside the Executive Branch 
of the Federal Government only If it is 
made available to all interested persons 
by a notice published in the Federal Reg¬ 
ister. except ax otherwise provided In 
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paragraphs <g> and <J> of this section. A 
draft of a final notice or regulation so 
made available to any interested person 
may. without the prior permission of the 
Commissioner, be discussed with any in¬ 
terested person as provided in paragraph 
<bM2> of this section. 

i 1) The final notice or regulation and 
its preamble shall be prepared solely on 
the basis of the administrative record. 

1 If any additional technical infor¬ 
mation from a person outside the Exec¬ 
utive Branch of the Federal government 
is necessary to draft the final notice or 
regulation or its preamble. It shall be re¬ 
quested by the Food and Drug Adminis¬ 
tration in general terms and furnished 
directly to the Hearing Clerk to be in¬ 
cluded as part of the administrative rec¬ 
ord. 

«3> If direct discussion by the Food 
and Drug Administration of a draft of a 
final notice or regulation or its preamble 
Is required with a person outside the Ex¬ 
ecutive Branch of the Federal Govern¬ 
ment, .appropriate protective procedures 
will be undertaken to make certain that 
a full and impartial administrative rec¬ 
ord is established. Such procedures may 
include: 

(1) The scheduling of an open public 
meeting conducted pursuant to f 2.15(b) 
at which any interested person may par¬ 
ticipate in review of and comment on the 
draft document. 

(ii) The preparation of a tentative 
final regulation or tentative revised final 
regulation pursuant to |2.10<f)<9>. on 
which all interested persons will be given 
an additional period of time for oral and 
written comment. 

<c) After a final regulation is pub¬ 
lished In the Federal Register, a repre¬ 
sentative of the Food and Drug Admin¬ 
istration may discuss any aspect of it 
with any Interested person. 

<f> In addition to the requirements 
of this section, the provisions of I 2.13 
shall apply to the promulgation of any 
regulation subject to the provisions of 
I 2.22 and Subpart B of this part. 

<g> A draft of a final food additive, 
color additive, or new animal drug regu¬ 
lation or a proposed or final antibiotic 
regulation may be furnished to the peti¬ 
tioner for comment on the technical 
accuracy of such regulation. Every meet¬ 
ing with a petitioner relating to such a 
draft shall be recorded in a written 
memorandum, and all such memoranda 
and correspondence shall be filed with 
the Hearing Clerk as part of the ad¬ 
ministrative record of the regulation, 
pursuant to tire provisions of I 2.15. 

*h> Pursuant to 42 U.S.C. 263f. the 
Commissioner is required to consult with 
Interested persons in the development 
of. and with the Technical Electronic 
Product Radiation Safety Standards 
Committee < TEPRSSC) before prescrib¬ 
ing. any performance .standard for an 
electronic product. Accordingly, the 
CommLvsioncr shall publish in the fed¬ 
eral Register an announcement when a 
proposed or final performance standard. 
Including any amendment thereof, is 
being considered for an electronic prod¬ 
uct and thereafter any draft of'any 


such document shall be furnished to any 
interested person upon request and may 
be discussed In detail with any interested 
person at any time. 

(i) The provisions of § 2.15 shall apply 
to meetings and correspondence relating 
to draft Federal Register notices and 
regulations. 

<J> The provisions of this section re¬ 
stricting discussion and disclosure of 
draft Federal Register notices and reg¬ 
ulations shall not apply to those situa¬ 
tions covered by ff 4.33 through 4 89 of 
this chapter. 

§2.19 Aitdsirv opinions 

(a) Any person may request an ad¬ 
visory opinion from the Commissioner 
with respect to any matter of general 
applicability in which he is interested. 

• 1) Such request shall be granted 
whenever feasible. 

(2 1 Such request may be denied if any 
of the following apply: 

<i) The request contains incomplete 
Information on which to base an In¬ 
formed advisory opinion. 

*11) The Commissioner concludes that 
an advLxory opinion cannot reasonably 
be given on the matter Involved. 

«til) The matter Is adequately covered 
by a prior advisory opinion or a regu¬ 
lation. 

(hr) The request covers a particular 
product or ingredient or label and docs 
not raise a policy Issue of broad appli¬ 
cability. 

<v) The Commissioner otherwise con¬ 
cludes. in his discretion, that an advisory 
opinion would not be in the public 
interest. 

<b) A request for an advisory opinion 
filial] be submitted in accordance with 
| 2 5. shall be subject u> the provisions 
of § 2.7 1 c) through U), and shall be in 
the following form: 

(biur 

Hearing Clerk. Food and Drug Admlnisira- 

Uon. Department of Health, Education 

and Welfare, Rm 4-66, 5600 Fishers Lane 

Rockville. MD 20857 

Request roe Aottboiy Oriwio* 

The undersigned submits this request for 
an advisory opinion of the Commissioner of 

Food and Drug* with respect to___ 

I the general nature of the matter involved > 

A. Issue* Invoiced. 

(A concise statement of the issues and 
questions on which an opinion Is requested ) 

B. Sfa/cmcnt of Facts and Late. 

<A full statement of all facts and legal 
points relevant to the request.) 

The undersigned certifies that, to the best 
of his knowledge and belief, this request In¬ 
cludes si! data. Information, and views rele¬ 
vant to the matter, whether favorable or un¬ 
favorable to the position of the undersigned 
which Ik the subject of the request 
Very truly youra. 

I Signature) 

l Person making 
request) 

(Mailing address) 
(Telephone number i 


FEDERAL REGISTER, VOL. 42, NO 14—TUfSOAV. JANUARY 25. 1*77 













RULES AND REGULATIONS 


4709 


tc) The Commissioner may, in his dis¬ 
cretion. handle any oral or Written re¬ 
quest to the agency as a request for an 
advisory opinion, in which case the re¬ 
quest shall be hied with the Hearing 
Clerk and shall be subject to the provi¬ 
sions of this section. 

(d> Any statement of policy or inter¬ 
pretation made in any of the following 
documents, unless subsequently repudi¬ 
ated by the agency or overruled by a 
court, shall constitute an advisory 
opinion: _ 

< l) Any portion of a Federal Register 
noUce other than the text of a proposed 
or final regulation, e.g . a notice to man¬ 
ufacturers or a preamble to a proposed or 
final regulation. 

42) Trade Correspondence (T.C. Nos. 
1-431 and 1A-8A Issued by the Food and 
Drug Administration between 1938 and 
1946. 

(3) Compliance Policy Guides Issued 
by the Food and Drug Administration 
beginning in 1968 and codified in the 
Compliance Policy Guides manual 

<4) Other documents specifically Iden¬ 
tified as advisory opinions. e.g., advisory 
opinions on the performance standard 
for diagnostic x-ray systems, issued prior 
to July 1. 1975. and filed In a permanent 
public file for such prior advisory opin¬ 
ions maintained in the Public Records 
and Documents Center. 

<5> Guidelines issued by the Food and 
Drug Administration pursuant to $ 2.20 

(e) An advisory opinion represents the 
formal position of the Food and Drug 
Administration on the matter involved, 
and except as provided In paragraph (f) 
of this section obligates the agency to fol¬ 
low it until it is amended or revoked. The 
Commissioner shall not recommend legal 
action against any person or product 
with respect to any action taken in con¬ 
formity with an advisory opinion which 
has not been amended or revoked. 

(f) In unusual situations involving an 
immediate and significant danger to 
health, the Commissioner may take ap¬ 
propriate civil enforcement action con¬ 
trary to an advisory opinion issued pur¬ 
suant to this section prior to amending 
or revoking such advisory opinion as pro¬ 
vided in paragraph (g) of this section. 
Such action shall be taken only with the 
approval of the Commissioner, which 
may not be delegated Appropriate 
amendment or revocation of the advisory 
opinion involved shall be expedited. 

(g) An advisory opinion may be 
amended or revoked at any time after it 
has been issued. Notice of such amend¬ 
ment or revocation shall be given In the 
same manner in which notice was orig¬ 
inally given of the advisory opinion or 
In the Federal Register, and in any' 
event shall be placed on public display 
as part of the file on the matter In the 
office of the Hearing Clerk. The Hearing 
Clerk shall maintain a separate chrono¬ 
logical index of all advisory opinions 
filed. The index shall specify the date of 
the request for the advisory opinion, the 
date of the opinion, and identification of 
the appropriate file. 


(h> Action undertaken or completed 
In conformity with an advisory opin¬ 
ion Issued pursuant to this paragraph 
which has subsequently been amended or 
revoked shall remain acceptable to the 
Food and Drug Administration unless the 
Commissioner determines that substan¬ 
tial public interest considerations pre¬ 
clude such continued acceptance. When¬ 
ever possible, an amended or revoked ad¬ 
visory' opinion shall state, when it has 
been determined that action previously 
undertaken or completed in conformity 
with a prior advisory opinion does not 
remain acceptable, and any transition 
period that may be applicable. 

41 > Any Interested person may submit 
written comments on an advisory opin¬ 
ion or modified advisory opinion. Three 
copies of any comments shall be sent to 
the Hearing Clerk fbr inclusion in the 
public file on the advisory opinion. Indi¬ 
viduals may submit only one copy. Such 
comments shall be considered In deter¬ 
mining whether further modification of 
an advisory opinion is warranted. 

4 j> An advisory opinion may be used In 
administrative or court proceedings to 
illustrate acceptable and unacceptable 
procedures or standards, but not as a 
legal requirement. 

<k) A statement made or advice pro¬ 
vided by an employee of the Food and 
Drug Administration shall constitute an 
advisory opinion only if it is issued in 
writing pursuant to this section. A state- 
mont or advice given by a Food and Drug 
Administration employee orally, or given 
In writing but not pursuant to this sec¬ 
tion or 5 2.20, Is an informal communi¬ 
cation that represents the best Judgment 
of lhat employee at that time but does 
not constitute an advisory opinion, does 
not necessarily represent the formal posi¬ 
tion of the Food and Drug Administra¬ 
tion. and thus does not bind or otherwise 
obligate or commit the agency to the 
views expressed. 

§ 2.20 Food Mud Drug \<lutini*>lrat»mi 
rruululton» t guideline, rrcommonda- 
litms and agreement*. 

<a> Regulations. All Food and Drug 
Administration regulations having gen¬ 
eral applicability and legal effect shall 
be promulgated in the Feoeral Register 
pursuant to 8 2.10 or f 2.12 and codified 
In the Code of Federal Regulations. 
Regulations may contain provisions 
which will be enforced as legal require¬ 
ments. or which are intended only as 
guidelines and recommendations, or both. 
The dissemination of draft notices and 
regulations shall be subject to the pro¬ 
visions of i 2.18. 

<b> Guidelines All Food and Drug Ad¬ 
ministration guidelines having general 
applicability shall be Included In the 
public file of guidelines established by 
the Hearing Clerk, pursuant to this para¬ 
graph, unless they have been published 
In the Federal Register as regulations 
pursuant to paragraph <&) of this sec¬ 
tion. 

(1) Guidelines establish principles or 
practices of general applicability and do 
not include decisions or advice limited 


to particular situations. Guidelines re¬ 
late to such matters as performance 
characteristics, precllnical and clinical 
test procedures, manufacturing prac¬ 
tices. product standards, scientific pro¬ 
tocols. compliance criteria, ingredient 
specifications, labeling, or other tech¬ 
nical or policy criteria. Guidelines state 
procedures or standards of general ap¬ 
plicability that are not legal require¬ 
ments but that are acceptable to the 
Food and Drug Administration for a sub¬ 
ject matter which falls within the laws 
administered by the Commissioner, e g., 
a protocol for a particular type of animal 
toxicity test or human clinical trial 

<I) A person may roly upon a guideline 
with nssurance lhat It is acceptable to 
the Food and Drug Adrainistrat'on. or 
may folow different procedures or 
standards. Where a person chooses to 
use different procedures or standard*, he 
may, but Is in no Instance re-'m’red t** 
discuss the matter In advance with the 
Food and Drug Administration to pre¬ 
vent the exnendtture of money and ef¬ 
fort on activity that may later be deter¬ 
mined to be unacceptable. 

<il> Use of testing guidelines estab¬ 
lished by the Food and Drug Adminis¬ 
tration assures acceptance of u tc«t as 
scientifically valid, if properlv con¬ 
ducted. but does not assure approval of 
any ingredient or product so tested. Th* 
results of any such test or other avallab'e 
Information may require disapproval or 
that additional testing be undertaken 

<2> A guideline represents the forma! 
position of the Food and Drug Adminis¬ 
tration on the matter Involved, and ex¬ 
cept as provided in paragraph <b> (3) of 
this section, obligates the agency to fol¬ 
low it until. It Is amended or revoked. 
The Commissioner shall not recommend 
legal action against any person or prod¬ 
uct with respect to any action taken In 
conformity with a guideline Issued pur¬ 
suant to this section that has not been 
amended or revoked. 

<3> In unusual situations involving an 
immediate and significant danger to 
health, the Commissioner may take ap¬ 
propriate civil enforcement action con¬ 
trary to a guideline issued pursuant to 
paragraph <b> of this section prior to 
amending or revoking such guideline as 
provided in paragraph 4b) (5) of this 
section. Such action shall be taken only 
with the approval o f the Cwnnit**loocv, 
which may not be de’e^ated Appreci¬ 
ate amendment or revocation of the 
guideline involved shall be expedited. 

44) A guideline shall be included In 
the public file upon approval of the 
ruidehne hv the re’ev^nt Hireqn direc¬ 
tor and publication by the Commissioner 
in the Federal Register of n notice of 
its available tv. The notice shall state 4i> 
the title of the guideline. 411) the subject 
matter it covers, and (ill) the office or 
individual responsible for maintaining 
the guideline. 

(5) A guideline may be amended or re¬ 
voked upon approval of the amended 
guideline or revocation of the guideline 
by the relevant bureau director and 
publication by the Commissioner in the 
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Federal Register of a notice o i such 
amendment or revocation. Hie notice 
ahull state <0 the title o t the guideline, 
tilt the subject matter it covers, and 
♦ ill) the office or individual responsible 
for maintaining the guideline. All origi¬ 
nal guidelines and subsequent amend¬ 
ments shall be retained in the public file 
on a permanent basis so that a complete 
record of the development of each guide¬ 
line remains available. 

<G> Action undertaken or completed 
in conformity with a guideline issued 
pursuant to paragraph <b) of this sec¬ 
tion which has subsequently been 
amended or revoked shall remain ac¬ 
ceptable to the Food and Drug Admin¬ 
istration unless the Commissioner de¬ 
termines that substantial public inter¬ 
est considerations preclude such con¬ 
tinued acceptance Such determination 
may be made at the time of or subse¬ 
quent to amendment or revocation of the 
guideline. Whenever possible, the notice 
of an amended or revoked guideline pub¬ 
lished pursuant to paragraph ib) (3) of 
this section shall state when it has been 
determined that action previously under¬ 
taken or completed in conformity with a 
prior guideline does not remain accept¬ 
able. and any transition period that may 
be applicable. 

<7) Hie notice of a guideline or 
amended or revoked guideline published 
pursuant to paragraph <b) (3) or (3) 
of this section shall state that any in¬ 
terested person may submit written com¬ 
ments on the guideline or amended 
guideline. Two copies of any comments 
shall be sent to the Public Records and 
Documents Center for inclusion in the 
public file on the guideline and two cop¬ 
ies shall be sent to the office or Individual 
designated in the notice as responsible 
for maintaining the guideline. Such com¬ 
ments shall be considered in determining 
whether further amendments to or re- 
institution of a guideline are warranted. 

<8) A guideline may be used in admin¬ 
istrative or court proceedings to illustrate 
acceptable and unacceptable procedures 
or standards, but not as establishing a 
legal requirement. 

<9) A statement relating to acceptable 
procedures or standards given by a Food 
and Drug Administration employee 
orally, or in writing but not pursuant U> 
5 2 19 or this section, is an informal 
communication that represents the best 
judgment of that employee at that time 
but does not constitute a guideline, does 
not necessarily represent the formal 
position of the Food and Drug Admin¬ 
istration. and thus does not bind or 
otherwise obligate the rgency to the 
views expressed 
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• 10) Because of the large number of 
analytical methods involved in Food and 
Drug Administration activities, their 
length and complexity, and the volume 
and frequency of amendment, the provi¬ 
sions of paragraph (b) <4) of this sec¬ 
tion shall not apply to such material 
except to the extent that the Commis¬ 
sioner concludes, in his discretion, that 
particular analytical methods should be 
included in the public file for a particu¬ 
lar purpose. Food and Drug Administra¬ 
tion analytical methods are available for 
public disclosure pursuant to the provi¬ 
sions of Part 4 of this chapter. 

<11) The dissemination of draft guide¬ 
lines shall be subject to the same provi¬ 
sions as the dissemination of draft no¬ 
tices and regulations pursuant to f 2.18. 

<c> Recommendations. In addition to 
the guidelines subject to paragraph <b> 
of this section, the Food and Drug Ad¬ 
ministration often formulates and dis¬ 
seminates recommendations about mat¬ 
ters which are authorized by. but do not 
involve direct regulatory action under, 
the laws administered by the Commis¬ 
sioner, e g., model state and local ordi¬ 
nances. or personnel practices for reduc¬ 
ing radiation exposure, issued pursuant 
to 42 U.S.C. 243 and 283d(b). Such rec¬ 
ommendations may, in the discretion of 
the Commissioner, be handled pursuant 
to the procedures established in para¬ 
graph <b) of this section, except that 
such recommendations shall be included 
in a separate public file of recommenda¬ 
tions established by the Public Records 
and Documents Center and shall be sep¬ 
arated from the guidelines in the notice 
of availability published In the Federal 
Register, or be published in the Federal 
Register as regulations pursuant to 
paragraph <a) of this section. 

<d> Agreements. All formal agree¬ 
ments. memoranda of understanding, or 
other similar written documents exe¬ 
cuted by the Food and Drug Administra¬ 
tion and another person shall be included 
in the public file on agreements estab¬ 
lished by the Public Records and Docu¬ 
ments Center pursuant to § 4.108 of this 
chapter. Any such document not included 
in the public file shall be deemed to be 
rescinded and shall have no force or 
effect whatever. 

§ 2.21 I’urtiripiilion in o«it«idr -lumLircl- 
Moling ftrttvitar*. 

<a) General This section applies to 
participation by Food and Drug Admin¬ 
istration employees In any standard- 
setting activities outside the Food and 
Drug Administration. Standard -setting 
activities Include such matters as the 
development of performance character¬ 


istics. testing methodology, manufactur¬ 
ing practices, product standards, scien¬ 
tific protocols, compliance criteria, in¬ 
gredient specifications, labeling, or other 
technical or policy criteria. The Food 
and Drug Administration encourages 
employee participation in outside stand¬ 
ard-setting activities that are in the pub¬ 
lic Interest. 

<b> Standard-setting activities by 
other Federal government agencies. <1> 
Any Food and Drug Administration em¬ 
ployee may participate in such activities 
after the approval by the appropriate 
bureau director or the Commissioner of 
Form PHS-3763 ‘'Request for approval 
of appointment as liaison representa¬ 
tive.” 

(2) The Form PHS-3763 and all per¬ 
tinent background information describ¬ 
ing such activities shall be Included In 
the public file on standard-setting activ¬ 
ities established in the Public Records 
and Documents Center. 

(3) If any members of the public arc 
invited by the Food and Drug Adminis¬ 
tration to present views to, or to accom¬ 
pany. the Food and Drug Administra¬ 
tion employee at any meeting, such invi¬ 
tations shall be extended to a representa¬ 
tive sampling of the public, including 
consumer groups, Industry association* 
professional societies, and academic 
institutions. 

(4) A Food and Drug Administration 
employee appointed as the liaison repre¬ 
sentative to such an activity shall refer 
all requests for information about or par¬ 
ticipation in the activity involved to the 
group or organization responsible for 
such activity. 

<c) Standard-setting activities by 
State and local government agencies and 
by United Nations organize ions and 
other international organizations and 
foreign governments pursuant to treaty 
<1> Any Food and Drug Administration 
employee may participate in such activi¬ 
ties after the approval by the appropri¬ 
ate bureau director or the Commissioner 
of Form PHS-3763 

(2) The Form PHS-3783 and all perti¬ 
nent background Information describing 
such activities shall be included in the 
public file on standard-setting activities 
established in the Public Records and 
Documents Center. 

<3) The availability for public disclo¬ 
sure of records relating to such activities 
shall be governed by the regulations in 
Part 4 of this chapter. 

(4) If any members of the public are 
invited by the Food and Drug Adminis¬ 
tration to present views to, or to accom¬ 
pany. the Food and Drug Administration 
employee at any meeting, such invita- 
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tiona ahull be extended to a representa¬ 
tive sampling of the public, Including 
consumer groups, Industry association, 
urofe^ional societies, and academic 
Institutions. 

(5) A Food and Drug Administration 
employee appointed os the liaison repre¬ 
sentative to such an activity shall refer 
all requests for information about or par¬ 
ticipation In the activity Involved to the 
group or organization responsible for 
such activity 

(d) Standard-setting activities by pri¬ 
vate groups and organizations. (1) Any 
Food and Drug Administration employee 
may engage tn such activities after the 
approval by the appropriate bureau di¬ 
rector or the Commissioner of Form 
PHS-3783. A request for such official par¬ 
ticipation shall be made by the group or 
organization in writing, shall describe 
the scope of the activity involved, and 
shall demonstrate that the minimum 
standards set out in paragraph <d > (51 ol 
this section are met by the activity in¬ 
volved Except as provided in paragraph 
»d><7) of this section, any such request 
that is granted shall be the subject of a 
letter from the Commissioner or the bu¬ 
reau director to the organization stating: 

(1) Whether participation by the indi¬ 
vidual will be as a voting or nonvoting 
liaison representative. 

(ii) That participation by the indi¬ 
vidual shall not connote Food and Drug 
Administration agreement with, or en¬ 
dorsement of, any decisions reached 

<Ui> That participation by the individ¬ 
ual disqualifies him from serving as the 
deciding official on the standard involved 
if it should later come before the Food 
and Drug Administration. The "deciding 
official" is the person who signs a docu¬ 
ment ruling upon such standard. 

(2) The letter requesting official Food 
and Drug Administration participation, 
the Form PHS-3763. and the Commis¬ 
sioner’s or bureau director's letter, to¬ 
gether with all pertinent background in¬ 
formation describing the activities in¬ 
volved. shall be included In the public 
file on standard-setting activities estab¬ 
lished in the Public Records and Docu¬ 
ments Center. 

(3) The availability for public disclo¬ 
sure of records relating to such activities 
shall be governed by the regulations in 
Part 4 of this chapter. 

(4) A Food and Drug Administration 
employee appointed as the liaison repre¬ 
sentative to such an activity shall refer 
all requests for information about or 
participation in the activity involved to 
the group or organization responsible for 
such activity. 

(6) The following minimum standards 
shall apply to all outside private stand¬ 
ard-setting activities In which Food and 
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Drug Administration employees partici¬ 
pate. 

<i> The activities shall be based upon 
consideration of sound scientific and 
technological information, shall permit 
revision on the basis of new information, 
and shall be designed to protect the pub¬ 
lic against unsafe, ineffective, or decep¬ 
tive products or practices. 

(11 > The activities and resulting stand¬ 
ards. shall not be designed for the eco¬ 
nomic benefit of any company, group, or 
organization, shall not be used as devices 
for such antitrust violations as fixing 
prices or hindering competition, and 
shall not involve establishment of cer¬ 
tification or specific approval of indi¬ 
vidual product* or services 

(ill* The group or organization re¬ 
sponsible for the standard-setting ac¬ 
tivities shall have a procedure through 
which any interested person shall have 
an opportunity to provide Information 
and views on the activities and standards 
involved, without the payment of fees, 
and such information and views shall 
be considered. The manner in which this 
is accomplished, including whether such 
presentation simll be In person or in 
writing, shall be decided by the group or 
organization responsible for the activi¬ 
ties. 

<6> Membership of a Food and Drug 
Administration employee in an organiza¬ 
tion that also conducts standard-setting 
activities does not invoke the provisions 
of this paragraph unless the employee 
participates In such standard-setting ac¬ 
tivities. Participation in any standard- 
setting activity shall be subject to the 
provisions of this paragraph. 

(7) The Commissioner may determine 
in writing that, because direct involve¬ 
ment by the Food and Drug Administra¬ 
tion in a particular standard-setting 
activity Is in the public Interest und will 
promote the objectives of the act and 
the agency, such participation shall be 
exempt from the requirements set forth 
in paragraph (d)(1) <ii> and/or (lift» of 
this section. Any such determination 
shall be included in this public die on 
standard-setting activities established 
by the Public Records and Documents 
Center and in any relevant administra¬ 
tive file Such activities may include the 
establishment and validation of analyti¬ 
cal methods for regulatory use. drafting 
uniform laws and regulations, and the 
development of recommendations con¬ 
cerning public health and preventive 
medicine practices by national and in¬ 
ternational organizations. 

(8> Because of the close dally coopera¬ 
tion between the Food and Drug Admin¬ 
istration and the associations of State 
and local government officials listed be¬ 
low. and the large number of agency 
employee* who arc members of or work 
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with these associations, such participa¬ 
tion in the activities of these associa¬ 
tion* shall be exempt from the provi¬ 
sions of paragraphs (d»(1 > through (d> 
(7) of this section, except that a Hat of 
all committees and other groups of these 
associations shall be included in the pub¬ 
lic file on standard-setting activities 
established in the Public Records and 
Documents Center: 

•I* Association of Food and Drug 
Officials. 

(ii* International Association of Milk. 
Food and Environmental Sanitarians. 
Inc. 

till* Conference of Radiation Control 
Program Directors. 

(lv> Association of American Feed 
Control Officials, Inc, 

<v; National Environmental Health 
Association. 

tvi* National Conference ou Weights 
and Measures. 

tvii) American Public Health Associ¬ 
ation . 

(viii> Conference of State Sanitary 
Engineers. 

< lx) National Conference on Inter¬ 
state Milk Shipments. 

(x) National Shellfish Sanitation 
Program. 

(xT* Interstate Seafood Seminar, 
rxili Association of Official Analytical 
Chemist*. 

§2.22 Public calendar. 

(a) Prospective public calendar of 
public proceedings. 1 1) A public calendar 
shall be prepared and made publicly 
available each week showing, to the ex¬ 
tent feasible, for the following 4 weeks 
all public meetings, public conferences, 
public hearings, public advisory commit¬ 
tee meetings, public seminars, and other 
public proceedings of the Food and Drug 
Administration. 8nd other significant 
public events Involving the Food and 
Drug Administration, C-g., congressional 
hearings and trial or argument of court 
coses. 

(2> A copy of this public calendar shall 
be placed on public display in the follow¬ 
ing places: 

ti» Office of the Hearing Clerk. 

(ii> Office of the Assistant Commis¬ 
sioner for Public Affairs. 

till) A central place in each bureau. 
(iv> A central place in each field office. 
<v> A central place at the National 
Center for Toxicological Research. 

(b) Retrospective public calendar of 
meetings. (DA public calendar shall be 
prepared and made publicly available 
each week showing for the previous week 
all meetings with persons outside the 
Executive Branch of the Federal Gov¬ 
ernment and other significant events in¬ 
volving the representatives of the Food 
and Drug Administration designated 
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under paragraph (b)(3) of this section, 
except that telephone conversations shall 
be included on an optional basis and 
meetings with the working press, except 
for “house organs” (Le., publications of 
firms that manufacture or distribute reg¬ 
ulated products, or industry associa¬ 
tions) , and with on-site contractors shall 
not be included. Meetings with members 
of the Judiciary, representatives of Con¬ 
gress, or staffs of congressional commit¬ 
tees shall be included when the meeting 
relates to a pending court case, admin¬ 
istrative hearing, or other regulatory ac¬ 
tion or decision and Involves more than a 
brief description of the matter. 

<2> Such calendar shall Include all 
meetings, conferences, seminars, social 
events sponsored by the regulated in¬ 
dustry, and speeches. The calendar shall 
specify the date, the person involved, and 
the subject matter Involved. Where more 
than one Food and Drug Administration 
representative is in attendance, only the 
presiding or head representative shall re¬ 
port the meeting on the public calendar. 
If a large number of persons are In¬ 
volved, the name of each need not be 
specified. Meetings the existence of which 
would prejudice law enforcement activi¬ 
ties (e.g.. a meeting with an informant) 
or invade privacy (e.g.. a meeting with a 
candidate for possible employment in the 
Food and Drug Administration) shall not 
be reported 

<3) The following Food and Drug Ad¬ 
ministration representatives and their 
deputies shall be subject to the require¬ 
ments of paragraphs (b) <1> and (2) of 
this section: 

(i) Commissioner of Food and Drugs. 
(Ji) Deputy Commissioner, 

(ill) Associate Commissioners. 

(iv) Assistant Commissioners. 

<v) Executive Director for Regional 
Operations. 

<\1> Director. Office of Legislative 
SenIces. 

(vll) Director, National Center for 
Toxicological Research. 

(viii) Bureau Directors. 

(lx) Chief Counsel for the Food and 
Drug Administration, or any representa¬ 
tive of his office attending in his behalf. 

(4) A copy of this public calendar shall 
be placed on public display in the fol¬ 
lowing places: 

(i) Office of the Hearing Clerk. 

(li) Office of the Assistant Commis¬ 
sioner for Public Affairs. 

(iii) A central place in each bureau. 

(iv) A central place in each field office. 

(v) A central place at the National 
Center for Toxicological Research. 

§ 2.23 Krprcftrnlation by an ore*nira¬ 
tion. 

(a> An organization may represent its 
members by filing petitions, comments, 
and objections, and otherwise participat¬ 
ing in any administrative proceeding 
subject to this part. 

(b) Any such petitions, comments, ob¬ 
jections. or other representations by an 
organization shall not abridge the right 
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of any member to take any action of a 
similar type in its own name. 

<c) It is requested that each organiza¬ 
tion participating in Food and Drug Ad¬ 
ministration administrative proceedings 
file annually a current list of all of the 
members of such organization with the 
Hearing Clerk for permanent filing. 

<d) The filling by an organization of 
an objection or request for hearing pur¬ 
suant to || 2.110 through 2.112 shall not 
provide to any member any legal right 
with respect to such objection or re¬ 
quest for hearing that the member may 
exercise in its own name. Any member 
of an organization wishing to so file an 
objection or request for a hearing to ob¬ 
tain legal rights thereunder shall do so 
in its own name. 

(c) In any court proceeding in which 
an organization participates, the Com¬ 
missioner will take appropriate legal 
measures to have the case brought or 
considered ns a class action or otherwise 
as binding upon all members of the orga¬ 
nization except those specifically ex¬ 
cluded by hame for the reason that the 
organization does not represent their 
views. Regardless whether the case is 
brought or considered as a class action 
or as otherwise binding upon all members 
of tiic organization except those specifi¬ 
cally excluded by name, the Commis¬ 
sioner will take the position in any sub¬ 
sequent suit involving the same issues 
and any member of the organization that 
such issues arc precluded from further 
litigation by such member pursuant to 
the doctrines of collateral estoppel or res 
judicata. 

§ 2.24 Settlement propo^Jik 

At any time in the course of any 
proceeding subject to this part, any per¬ 
son may propose settlement of any of the 
issues involved. All participants in any 
proceeding shall have an opportunity 
to consider any proposed settlement. Un¬ 
accepted proposals of settlement and re¬ 
lated matters, e.g., proposed stipulations 
not agreed to, shall not be admissible in 
evidence in any administrative proceed¬ 
ing of the Food and Drug Administra¬ 
tion. The Food and Drug Administration 
will oppose the admission in evidence of 
any such information in any court pro¬ 
ceeding or in any’ other administrative 
proceeding. 

§ 2.23 Waiver, *u*prn*km. or modifi¬ 
cation of procedural rc«|iiir« incut*. 

The Commissioner or the presiding offi¬ 
cer. with respect to matters pending 
before him. may on his own Initiative or 
at the request of any participant waive, 
suspend, or modify any provision in Sub- 
parts B through F of this part applicable 
to the conduct of a public hearing by an¬ 
nouncement at the hearing or by notice 
in advance of the hearing, if he deter¬ 
mines that no participant will be prej¬ 
udiced. the ends of Justice will thereby 
be served, and such action is in accord¬ 
ance with law. 


PART 6—ENVIRONMENTAL IMPACT 
CONSIDERATIONS 

§6.-1 ( Amended I 

4. In Part 6. by amending | 6.4(a) (2) 
to change the reference to M | 2.121” to 
read “Subpart B of Part 5”. 


PART 8—COLOR ADDITIVES 

5. In Part 8, by revising | 8.12 to read 
as follows: 

§8.12 Advisory committer on ihr ap¬ 
plicability of the nntiranccr claufrr. 

All requests for and procedures gov¬ 
erning any advisory committee on the 
anticancer clause shall be subject to the 
provisions of Subpart D of Part 2. and 
particularly 15 2.360 through 2.364, of 
this chapter. 

§§ 8.13, 8.1 I (Revoked] 

6. By revoking $5 8,13 and 8.14. 

7. By revising 55 8.18 and 8.19 to read 
as follows: 

§ 8.18 Prtilion for exemption from cer¬ 
tification. 

A manufacturer, packer, or distributor 
of a color additive or color additive mix¬ 
ture may petition for an exemption from 
certification pursuant to Part 2 of this 
chapter. Any such petition shall show 
why such certification is not necessary 
for tiie protection of public health. 

§8.1*1 Procedure for objection* and 
hearing*. 

(a) Objections and hearings relating 
to color additive regulations under sec¬ 
tions 706 <b) and (c) of the act shall be 
governed by Part 2 of this chapter. 

(b) The fees specified in 5 8.50 shall 
be applicable. 

§§ 8.20, 8.21 lKcinked ] 

8. By revoking 55 8.20 and 8.21. 


PART 10—DEFINITIONS AND 
STANDARDS FOR FOOD 

9. In Part 10. by revising 5 10.2 to read 
as follows: 

§ 10.2 Procedure for e*tabliphing a food 
standard. 

ia) The procedure for establishing a 
food standard under section 401 of the 
act shall be governed by Part 2 of this 
chapter, 

<b) Any petition for a food standard 
shall show that the proposal. If adopted, 
would promote honesty and fair dealing 
In the interest ot consumers. 

(c> Any petition for a food standard 
shall assert that the petitioner commits 
himself to substantiate the information 
in the petition by evidence in a public 
hearing, if such a hearing becomes nec¬ 
essary. 

(d) If a petitioner fails to appear, or 
to substantiate the Information in his 
petition, at a public hearing on the mat¬ 
ter. the Commissioner may either (1) 
withdraw the regulation and terminate 
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the proceeding or <2> If he concludes 
that it Is In accordance with the require¬ 
ments of section 401 of the act. continue 
the proceeding and introduce evidence 
to substantiate such Information. 


PART 11—STANDARDS OF QUALITY FOR 
FOODS FOR WHICH THERE ARE NO 
STANDARDS OF IDENTITY 

10. In Part 11. by revising 911.1(e) to 
read as follows: 

§ 11.1 OniTal principle*. 

• • • 0 0 
(e) The Commissioner of Flood and 
Drugs, cither on his own Initiative or on 
behalf of any interested person who has 
submitted a petition, may establish, 
amend, or repeal, under Subpart B of 
this Part, a regulation prescribing a 
standard of quality for a food pursuant 
to Part 2 of this chapter. 


PART 80 —DEFINITIONS AND STANDARDS 
OF IDENTITY FOR FOOD FOR SPECIAL 
DIETARY USES 

U. In Part 80. bv amending 9 80 1 (as 
published in the Federal Register of 
October 10. 1976 (41 FR 46156* > by revis¬ 
ing paragraph (a) (5) to read as follows: 

§80.1 Dinar} ftuppic turnt» of vitamin* 
and mineral*. 

• • • • • 

(a) • • • 

(5) Amendments to this standard. 
Amendment of the permissible combina¬ 
tions of vitamins and/or minerals, as 
established in paragraph (b> of this 
section, or of the permitted range of po¬ 
tency for any vitamin (a) or mineral(s) 
In a dietary supplement as established 
in paragraph (c> of this section, or any 
other amendments to this section, may be 
proposed by the Commissioner of Food 
and Drugs on his own initiative or upon 
petition by on interested person In ac¬ 
cordance with the procedure set forth in 
Part 2 of this chapter. Any such peti¬ 
tion shall show that such amendment 
will promote honesty and fair dealing in 
the interest of consumers. 


PART 90—EMERGENCY PERMIT CONTROL 

12. In Part 90. by revising 9 90.2(a) to 
read as follows: 

§ 90.2 F»t«bUftlimcnt of requirement* 
for exemption from *rri»on 104 of 
the arl. 

(a) Whenever the Commissioner finds 
after investigation that the distribution 
in interstate commerce of any class of 
food may. by reason of contamination 
with microorganisms during the manu¬ 
facture. processing, or packing thereof 
in any' locality, be Injurious to health, 
and that such injurious nature cannot 
be adequately determined after such 
articles have entered interestate com¬ 
merce. he shall promulgate regulations 
in Subpart B of this part establishing 
requirements and conditions governing 
the manufacture, processing, or packing 


of the food necessary to protect the 
public health. Such regulations may be 
proposed by the Commissioner on his 
own initiative or in response to a petition 
from any interested person pursuant to 
Part 2 of this chapter. 


PART lOO—NUTRITIONAL QUALITY 
GUIDELINES FOR FOODS 

13. In Part 100, by revising I 100.2 to 
read as follows: 

§ 100.2 Petition*. 

The Commissioner of Food and Drugs, 
on his own Initiative, on the advice of the 
National Academy' of Sciences or other 
experts, or on behalf of any Interested 
person who has submitted a petition, 
may issue a proposal to issue, amend, or 
revoke a regulation prescribing a nutri¬ 
tional quality guideline for a class of 
foods, pursuant to Part 2 of this chapter. 


PART 102—COMMON OR USUAL 
NAMES FOR NONSTANDARDIZED FOODS 

14. In Part 102. by revising 9 103.2 to 
read as follows: 

§ 102.2 Petition*. 

(a) The Commissioner of Food and 
Drugs, cither on his own initiative or on 
behalf of any Interested person who has 
submitted a petition, may publish a pro¬ 
posal to issue, amend, or revoke, under 
Subpart B of this Part, a regulation pre¬ 
scribing a common or usual name for a 
food, pursuant to Part 2 of this chapter. 

<b) If the principal display panel of 
a food for which a common or usual 
name regulation Is established is too 
small to accommodate all mandatory re¬ 
quirements. the Cofnmissioner may es¬ 
tablish by regulation an acceptable al¬ 
ternative. e.g„ a smaller type size. A 
petition requesting such a regulation, 
which would amend the applicable regu¬ 
lation, shall be submitted pursuant to 
Part 2 of this chapter. 


PART 121—FOOD ADDITIVES 

15. In Part 121. by revising the intro¬ 
ductory text of 9 121.90(c) (D to read os 
follows: 

§ 121. tO Affirmation c»f generally recog¬ 
nized a« ufr (GRAS) »tatu». 

• • • « • 

<0(1) Persons seeking the affirmation 
of GRAS status of substances as provided 
for in 9 121.3(e>. except those subject to 
the NAS-NRC GRAS list survey (36 FR 
20546). shall submit a petition for GRAS 
affirmation pursuant to Part 2 of this 
chapter. Such petition shall contain in¬ 
formation to establish that the GRAS 
criteria as set forth In 9 121.3(b) have 
been met, in the following form: 


16. By revising 9 121.4(b)(1) to read 
as follows: 

§ 121.4! Determination of fond additive 
«tatu*. 

• • 9 • • 
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(b)(1) The Commissioner, on his own 
initiative or on the petition of any in¬ 
terested person, pursuant to Part 2 of 
this cliaptcr. may Issue a notice in the 
Federal Register proposing to determine 
that a substance is not GRAS and is a 
food additive subject to section 409 of 
the act. Any petition shall include all 
relevant data and information of the 
type described in I 121.74(b). The Com¬ 
missioner will place all of the data and 
information on which he relies on public 
file in the office of the Hearing Clerk and 
will include In the Federal Register 
notice the name of the substance, its 
known uses, and a summary of the basis 
for the determination. 

• • • # • 

17. By revising 9 121.55 to read as 

follows: 

§ 121.33 Procedure for objcrlion* mid 
hearing*. 

Objections and hearings relating to 
food additive regulations under section 
409 <c), <d), or <h) of the act shall be 
governed by Part 2 of this chapter. 

j§ 121.38. 121.37. 121.38. 121.59, 

121.80, 121.81, 121.82, 121.63, 

121.61, 121.83. 121.66, 121.67, 

121.68 121.69, 121.70. 121.71, 

121.73 [Revoked! 

18. By revoking 99 121.56. 121.57. 

121.58. 121.59. 121.60, 121.61, 121.62. 
121.63. 121.64. 121.65, 121.66, 121.67, 

121 68. 121.69. 121.70. 121.71. and 121 73. 

19. By revising 9 121.72(b) to rend as 
follows: 

§ 121.72 \doptiun of regulation on ini¬ 
tial hr of (xmunloionrr. 


<b> Action upon a proposal made by 
the Commissioner shall proceed as pro¬ 
vided in Part 2 of this chapter. 

20. By revising 9 121.74 to read as 
foi low's: 

§ 121.71 Procedure for nmr tiding and 
repealing tolerance* or exemption* 
from tolerances. 

(a) The Commissioner, on his own ini¬ 
tiative or on the petition of any inter¬ 
ested person, pursuant to Part 2 of this 
chapter, may propose the issuance of a 
regulation amending or repealing a regu¬ 
lation pertaining to a food additive or 
granting or repealing an exception for 
such additive. 

<b) Any such petition shall include an 
assertion of facts, supported by data, 
showing that new' information exists with 
respect to the food additive or that new* 
uses have boon developed or old uses 
abandoned, that new r data are available 
as to toxicity of the chemical, or that 
experience with the existing regulation 
or exemption may justify its amendment 
or repeal. New data shall be furnished in 
the form specified in 9 121.51 for sub¬ 
mitting petitions. 

21. By revising the introductory text 
of 9 121.4000(c> to read os follows: 

§ 121.4000 Central. 

• • « • • 

(c) The Commissioner, on his own ini¬ 
tiative or on the petition of any inter- 
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ested person, pursuant to Part 2 of this 
chapter, may propose an interim food 
additive regulation. A final order promul¬ 
gating an interim food additive regula¬ 
tion shall provide that continued use of 
the substance In food is subject to each 
of the following conditions: 


PART 310—NEW DRUGS 

22. In Part 310, by revising g 310.200 
(b) to read as follows: 

§ 310.200 Pre«c*riplii>n*r\cmption pro¬ 
cedure. 


(b) Prescription-exemption procedure 
for druQs limited by a new drug applica¬ 
tion. Any drug limited to prescription 
use under section 503(b) <1MC) of the 
act shall be exempted from prescrip- 
tion-dlspensing requirements when the 
Commissioner finds such requirements 
are not necessary for the protection of 
the public health by reason of the drug’s 
toxicity or other potentiality for harm¬ 
ful effect. or the method of it s use. or the 
collateral measures necessary to Its use. 
and he finds that the drug is safe and 
effective for use in self-medication as 
directed in proposed labeling. A proposal 
to exempt a drug from the prescription¬ 
dispensing requirements of section 
503(b) (1) (C) of the act may be initiated 
by the Commissioner or by any inter¬ 
ested person. Any interested person may 
file a petition seeking such exemption, 
which petition may be pursuant to Part 
2 of this chapter, or in the form of a 
supplement to an approved new drug 
application. 


23. By revising g 310.303(b) to read as 
follows: 

§ 310.303 Continuation of long term 
Mudic*, rword*. and report* on cer¬ 
tain drug* for *liicli nevr drug appli¬ 
cation* have born approved. 

• • • • • 

(b) A proposal to require additional 
or continued studies with a drug for 
which a new drug application has been 
approved may be made by the Commis¬ 
sioner on his own initiative or on the 
petition of any interested person, pur¬ 
suant to Part 2 of this chapter. Prior to 
issuance of such a proposal, the appli¬ 
cant will be provided an opportunity for 
a conference with representatives of the 
Pood and Drug Administration. When 
appropriate, investigators or other In¬ 
dividuals may be Invited to participate 
in the conference. All requirements for 
special studies, records, and reports will 
be published in g 310.304. 


PART 314—NEW DRUG APPLICATIONS 

24. In Part 314. by revising the intro¬ 
ductory paragraph of f 314 115 to read as 
follows: 

§ 314.1 IS Wilhdruu.il of approval of an 
application. 

The Commissioner shall notify the 
person holding an approved new drug 
application, and all other persons who 
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manufacture or distribute identical, re¬ 
lated. or similar drug products as defined 
In g 310.6 of this chapter, and afford an 
opportunity for a hearing on a proposal 
to withdraw approval of the application 
as provided in section 505(e) of the act 
and In accordance with the procedure In 
gg 314.200 and 314.201, if: 

• • m m • 

25. By revising g 314.200 to read as 
follows: 

§ 314.200 Not ire of opportunity for 
lira ring; notice of participation and 
rcuur*t for hraring; grant or dental 
of nearing. 

(a) The notice to the applicant, and 
to all other persons who manufacture or 
distribute identical, related, or similar 
drug products as defined In g 310.6 of this 
chapter, of an opportunity for a hearing 
on a proposal by the Director of the 
Bureau of Drugs to refuse to approve an 
application or to withdraw the approval 
of an application will state the reasons 
for his action and the grounds upon 
which he proposes to bwue his order. 

(1) Such notice may be general (i.e., 
simply summarizing in a general way the 
information resulting in the notice) or 
specific d.e.. either referring to specific 
requirements in the statute and regula¬ 
tions with which there Is a lack of com¬ 
pliance. or providing a detailed descrip¬ 
tion and analysis of the specific facta 
resulting In the notice). 

(2) The notice will be published In the 
Federal Register and will state that the 
applicant, and other persons subject to 
the notice pursuant to g 310.6 of this 
chapter, has 30 days after the date of 
publication of the notice within which he 
is required to file a written notice of par¬ 
ticipation and request for hearing If he 
elects to avail himself of the opportunity 
for a hearing. The failure to file such a 
written notice of participation and re¬ 
quest for hearing within that 30 days 
constitutes an election by the applicant* 
and other persons subject to the notice 
pursuant to g 310.6 of this chapter, not to 
avail himself of the opportunity for a 
hearing. 

(3) It Is the responsibility of every 
manufacturer or distributor of a drug 
product to review every notice of op¬ 
portunity for heating published in the 
Federal Register to determine whether 
It covers any drug product he manufac¬ 
tures or distributes. Any person may re¬ 
quest an opinion of the applicability of 
such a notice to a specific product he 
manufactures or distributes that may be 
identical, related, or similar by writing 
to the Food and Drug Administration. 
Bureau of Drugs, Division of Drug Label¬ 
ing Compliance, HFD-310. 5600 Fishers 
Lane, Rockville. MD 20857. If such an 
opinion Ls requested, the time for filing 
an appearance and request for hearing 
and supporting studies and analyses 
shall begin as of the date or receipt of the 
opinion from the Food and Drug Ad¬ 
ministration. 

<b) The notice of opportunity for 
hearing shall be provided to applicants 
and to other persons subject to the no¬ 
tice pursuant to g 310.6 of this chapter: 


(1) To any person who has submitted 
a new drug application, by delivering the 
notice In person or by sending it by reg¬ 
istered or certified mail to the last ad¬ 
dress shown in Uic new drug application. 

(2) To any person who has not sub¬ 
mitted a new drug application but who Is 
subject to the notice pursuant to g 310.6 
of this chapter, by publication of the 
notice In the Federal Register. 

(c)(1) If the applicant, or any other 
person subject to the notice pursuant to 
g 310.6 of this chapter, elects to avail 
himself of the opportunity for a hearing, 
he shall file with the Hearing Clerk (!) 
within 30 days after the date of the pub¬ 
lication of the notice (or of the date of 
receipt of an opinion requested pursuant 
to paragraph (a> (3) of this section) a 
written notice of participation and re¬ 
quest for hearing, and (11) within 60 
days after the date of publication of the 
notice, unless a different period of time 
is specified in the notice of opportunity 
for hearing, the studies on which he 
relies to Justify a hearing as specified in 
paragraph (d) of this section. The raw 
data underlying a study submitted may 
be incorporated by reference from a prior 
submission as part of a new drug applica¬ 
tion or other report. 

(2) No data or analysis submitted after 
such 60 days will be considered in deter¬ 
mining whether n hearing is warranted 
unless they arc derived from well-con¬ 
trolled studies begun prior to the date of 
the notice of opportunity for hearing, the 
results of which were not In existence 
during that 60 days. Exceptions may be 
made on the basis of a showing of inad¬ 
vertent omLssion and hardship. All 
studies in progress, the results of which 
the person requesting the hearing intends 
later to submit in support of the request 
for hearing, shall be listed A copy of the 
complete protocol, a list of the participat¬ 
ing investigators, and a brief status re¬ 
port of the studies shall be Included in 
the submission made pursuant to para¬ 
graph (c)(1) (11) of this section. 

(3) Any other Interested person who 
Is not subject to the notice of oppor¬ 
tunity for hearing may also submit com¬ 
ments on the proposal to withdraw ap¬ 
proval of the new drug application. 8uch 
comments shall be submitted within the 
time and pursuant to the requirements 
specified in this section. 

<d) A request for hearing shall be 
supported by a submission as specified In 
paragraph (c)(1) (tl) of this section con¬ 
taining the studies (including all proto¬ 
cols and underlying raw data) on which 
the person relies to justify a hearing with 
respect to his dfug product. 

(1) If effectiveness is at issue, a re¬ 
quest for hearing shall be supported only 
by adequate and well-controlled clinical 
studies meeting all of the precise require¬ 
ments of 4 314.111(a)(5) and, for com¬ 
bination drug products. 9 300.50 of this 
chapter, or by other studies not meeting 
those requirements for which a waiver 
has been previously granted by the Food 
and Drug Administration pursuant to the 
provisions of 1314.111(a)(5). All ade¬ 
quate and well-controlled clinical studies 
on the drug product known to the person 
requesting the hearing shall be sub- 
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mltted. Any unfavorable analyses, views, 
or Judgments with respect to such studies 
known to such person shall also be sub¬ 
mitted. No other data. Information, or 
studies shall be submitted. 

(2) Such submission shall include a 
factual analysis of all studies submitted. 
If effectiveness Is at Issue, such analysis 
shall specify how each such study ac¬ 
cords, on a point-by-point basis, with 
each criterion required for an adequate 
well-controlled clinical Investigation es¬ 
tablished In 1314.111(a)(5) and. If the 
product is a combination drug product, 
with each of the requirements for a com¬ 
bination drug established in $ 300.50 of 
this chapter, or shall be accompanied by 
an appropriate waiver previously granted 
by the Food and Drug Administration. If 
a study deals with a drug entity or dosage 
form, or condition of use, or mode of ad 
ministration other than the one (5) in 
question, such fact(s) shall be clearlv 
stated. Any study conducted on the final 
marketed form of the drug product shall 
be so designated. 

1 3) Such analysis shall be submitted 
in the following format, except that the 
required Information relating either to 
safety or to effectiveness shall be omitted 
if the notice of opportunity for hearing 
does not raise ruiy issue with respect to 
that aspect of the drug; and information 
on compliance with 1 300.50 shall be 
omitted if the drug product is not a com¬ 
bination drug product. Submissions not 
made in this format or not containing 
the required analyses will not be con¬ 
sidered and will result in denial of a 
hearing, except that minor technical de¬ 
ficiencies may be excused if it is apparent 
that a good faith attempt has been made 
to comply with the requirements of this 
section and any deficiencies noted are 
immediately corrected upon request. 

I. Safety data 

A. Animal safety data. 

1. Individual active component(v). 

a Controlled studies 

b. Partially controlled or uncontrolled 
studleo. 

2. Combinations of the individual active 
components. 

a. Controlled studies. 

b. Partially controlled or uncontrolled 
studies. 

B. Human safety data. 

1. Individual active component!*) 

a. Controlled studies 

b. Partially controlled or uncontrolled 

studies. 

c Documented case reports. 

<L Pertinent marketing experiences that 
may Influence a determination as to the 
safety of each Individual active component. 

2. Combinations of the individual active 
components. 

a. Controlled studies. 

b Partially controlled or uncontrolled 
studies. 

c Documented case reports. 

d Pertinent marketing experiences that 
may Influence a determination as to the 
safety of each individual active components 

II. Effectiveness data. 

A. Individual active components Con¬ 
trolled studies, with an analysis showing 
clearly how each such study nattsAos, on a 
polnt-by-polnt basis, each of the criteria re¬ 
quired by 1314.111(a) (5) 

B. Combinations of individual active com¬ 
ponents. 
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1. Controlled studies, with an analysis 
showing clearly how such study satisfies, on 
a polnt-by-polnt basis, each of the criteria 
required by f 314.111(a) (6). 

2 An analysis showing clearly how each 
requirement of I 300.50 of this chapter has 
been satisfied. 

111. A summary of the data and views set¬ 
ting forth the medical rationale and purpose 
for the drug and Its ingredients and the 
scientific boa Is for the conclusion that the 
drug and its ingredients have been proven 
safe and/or effective for the Intended use. If 
there Is an absence of controlled studies In 
the material submitted, or the requirements 
of any element of I 300.50 of this chapter or 
I 314.111(a) <6) have not been rully met, 
such fact(s) shall be clearly stated, and a 
waiver obtained pursuant to I 314.111(a)(1) 
shall be enclosed. 

IV A statement signed by the person re¬ 
sponsible for such submission, that It in¬ 
cludes In full (or incorporates by reference as 
permitted in I 314.200(c) (2)) all studies and 
information specified In f 3144100(d). (Warn¬ 
ing : A willfully false statement Is a criminal 
offense. 18 U3.C. 1001). 

(©> A notice of opportunity for hearing 
encompasses all Issues relating to the 
legal status of the drug product's) sub¬ 
ject to it. Including identical, related, 
and similar drug products as defined in 
i 310.6 of this chapter. Any contention 
that any such product is not & new drug 
because it is generally recognised as safe 
and effective within the meaning of sec¬ 
tion 201/p) of the act, or because it is 
exempt from part or all of the new drug 
provisions of the act pursuant to the 
exemption for products marketed prior to 
June 25. 1938. contained in section 20 i 
(p) of the act. or pursuant to section 107 
(C) of the Drag Amendments of 1962. or 
for any other reason shall be stated in a 
notice of appearance and request for 
hearing pursuant to paragraph (c)(1) 
(i) of this section and supported by a 
submission pursuant to paragraph (c) 
<lHii) of this section and shall be the 
subject of an administrative determina¬ 
tion by the Commissioner. The failure of 
any person subject to a notice of oppor¬ 
tunity for a hearing. Including any per¬ 
son who manufactures or distributes an 
identical, related, or similar drug prod¬ 
uct as defined in 1 310.8 of this chapter, 
to submit a notice of participation and 
request for hearing or to raise all such 
contentions on which he relies shall con¬ 
stitute a waiver of any such contentions 
not so raised. 

(1» A contention that a drug product 
is generally recognized as safe and effec¬ 
tive within the meaning of section 201 
• (p> of the act must be supported by sub¬ 
mission of the same quantity and quality 
of scientific evidence as is required to 
obtain approval of a new drug applica¬ 
tion for the product, unless a waiver has 
been obtained from such requirement for 
effectiveness 'as provided in §314111<a> 
(5) > and/or safety for good cause shown. 
Such submission shall be in the format 
and with the analyses required by para¬ 
graph id) of this section. The failure to 
submit such scientific evidence or a sub¬ 
mission that is not in the format or docs 
not contain the analyses required by 
paragraph (d) of this section shall con¬ 
stitute a waiver of any such contention. 
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General recognition of safety and effec¬ 
tiveness shall ordinarily be based upon 
published studies which may be corrob¬ 
orated by unpublished studies and other 
data and information. 

(2) A contention that a drug product is 
exempt from part or all of the new drug 
provisions of the act pursuant to the 
exemption for products marketed prior 
to June 25. 1938 contained in section 201 
(p> of the act, or pursuant to section 107 
<c> of the Drug Amendments of 1062. 
shall be supported by submission of evi¬ 
dence of past and present quantitative 
formulas, labeling, and evidence of mar¬ 
keting. on which reliance is made for 
such contention. The failure to submit 
such formulas, labeling, and evidence of 
marketing In the following format shall 
constitute a waiver of any such conten¬ 
tion. 

I. Formulation. 

A A copy of each pertinent document or 
record to catabliah the exact quantitative 
formulation of the drug (both active and in¬ 
active Ingredients) on the date of Initial 
marketing of the drug 

B A statement whether such formulation 
has at any subsequent time been changed In 
any manner. If any such change has been 
made, the exact date, nature, and rationale 
for each change in formulation, including 
any deletion or change In the concentration 
of any active Ingredient and/or Inactive In¬ 
gredient, shall be submitted, together with a 
copy of each pertinent document or record 
to establish the date and nature of each such 
change Including but not limited to the 
formula which resulted from each such 
change. If no such change has been made, a 
copy of representative documents or records 
showing the formula at representative points 
In time shall be submitted to support the 
statement. 

II. Labeling. 

A. A copy of each pertinent document or 
record to establish the Identity of each Item 
of written, printed, or graphic matter used 
as labeling cm the date the drug was initially 
marketed. 

B. A statement whether ouch labeling has 
at any subsequent time been discontinued 
or changed In any manner. If such discon¬ 
tinuance or change hvs been made, the ex¬ 
act date, nature, and rationale for each 
discontinuance or change and a copy of each 
pertinent document or record to establish 
each such discontinuance or change shall bo 
submitted, Including but not limited to the 
labeling which resulted from each such dis¬ 
continuance or change. If no such discon¬ 
tinuance or change has been made, a copy 
of representative documents or records show¬ 
ing labeling at representative points lu time 
shall be submitted to support the statement. 

in Marketing. 

A. A copy of each pertinent document or 
record to establish the exact date the drug 
was Initially marketed 

B. A statement whether such marketing 
has at any subeequent time been discon¬ 
tinued If such marketing has been dis¬ 
continued, the exoct date of each such 
discontinuance shall be submitted, together 
with a copy of each pertinent document or 
record to establish each such date. 

IV. Verification. 

A statement signed by the person respon¬ 
sible for such submission, that all appropri¬ 
ate records have been searched and to the 
best of hti knowledge and belief It Includes 
a true and accurate presentation of the facts 
(Warning: A willfully false statement Is a 
criminal offense. 18 US.C. 1001). 
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(3) No drug product, including any 
active Ingredient, which Is identical, re¬ 
lated. or similar, as defined in | 310.0, to 
a drug product, including any active in¬ 
gredient for which a new drug applica¬ 
tion is or at any time has been effective 
or deemed approved, or approved under 
section 505 of the act, will be determined 
to be exempt from part or all of the new 
drug provisions of the act 

<4> A contention that a drug product 
Is not a new drug for any other reason 
must be supported by submission of such 
factual records, data, and information 
as is necessary and appropriate to sup¬ 
port such contention. 

(5) It is the responsibility of every 
person who manufactures or distributes 
a drug product in reliance upon a 
'•grandfather'* provision(s> of the act to 
maintain in his flies, organized as re¬ 
quired by this paragraph, the data and 
Information necessary fully to document 
and support such status. 

(f> Upon receipt of any request for 
hearing, the Director of the Bureau of 
Drugs shall prepare an analysis of the 
request and a proposed order ruling upon 
the matter. The analysis and proposed 
order, the request for hearing, and any 
proposed order denying a hearing and re¬ 
sponse pursuant to paragraph <g) (2) 
or (3) of this section, shall be sub¬ 
mitted to the office of the Commis¬ 
sioner for independent review and de¬ 
cision. No representative of the Bureau 
of Drugs shall participate or advise In 
the review and decision by the Commis¬ 
sioner The office of the General Counsel 
shall observe the same separation of 
functions. 

(g) A request for a hearing may not 
rest upon mere allegations or denials, 
but must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing with 
respect to the particular drug product(s) 
specified in the request for hearing. 

(1) Where a specific notice of op¬ 
portunity for hearing <as defined in 
paragraph <a)(l> of this section* is 
used, it shall state that. If it conclusively 
appears from the face of the data. In¬ 
formation. and factual analyses in the 
request tor the hearing that there is no 
genuine and substantial issue of fact 
whjch precludes the refusal to approve 
the application or the withdrawal of ap¬ 
proval of the application, e g., no ade¬ 
quate and well-controlled clinical In¬ 
vestigations meeting each of the precise 
elements of 5 314 111(a)(5) and. for a 
combination drug product, f 300.50 of 
this chapter, showing effectiveness have 
been identified, or when a request for 
hearing is not made in the required for¬ 
mat or with the required analyses, 
the Commissioner will enter summary 
Judgment against the person(s) who re¬ 
quests the hearing, making findings and 
conclusions, denying a hearing. Any such 
order entering summary Judgment shall 
set forth the Commissioner's findings 
and conclusions in detail and shall spec¬ 
ify why each study submitted fails to 
meet the requirements of the statute and 
regulations or why the request for hear¬ 
ing does not raise a genuine and sub¬ 
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stantial issue of fact or shall specify the 
requirements of this section with respect 
to format or analyses with which there 
is a lack of compliance. 

(2) Where a general notice of oppor¬ 
tunity for hearing (as defined in para¬ 
graph (a)(1) of this section) is used 
and the Director of the Bureau of Drugs 
concludes that summary Judgment 
against the person (s) requesting a hear¬ 
ing should be considered, he shall serve 
upon such person (s) by registered mall 
a proposed order denying a hearing. 
Such person (8) shall have 00 days after 
receipt of «*ich proposed order to re¬ 
spond with sufficient data, information, 
and analyses to demonstrate that there 
is a genuine and substantial issue of fact 
which Justifies a hearing 

(3) Where a general or specific notice 
of opportunity for hearing is used and 
the person (s > requesting a hearing sub¬ 
mits data or information of a type re¬ 
quired by the statute and regulations, 
and the Director of the Bureau of Drugs 
concludes that summary Judgment 
against such person's) should be con¬ 
sidered. he shall serve upon such per¬ 
sonas) by registered mall a proposed 
order denying a hearing. 8uch person's) 
shall have 60 days after receipt of such 
proposed order to respond with sufficient 
data, information, and analyses to dem¬ 
onstrate that there is a genuine and sub¬ 
stantial issue of fact which Justifies a 
hearing. 

(4) If review of the data, information, 
and analyses submitted warrants the 
conclusion that the ground's) cited in 
the notice arc not valid, eg., that sub¬ 
stantial evidence of effectiveness exists, 
the Commissioner shall deny the hear¬ 
ing. enter summary Judgment for the 
person's) requesting the hearing, and 
rescind the notice of opportunity for 
hearing 

(5) If a hearing Is requested and is 
Justified the hearing will commence no 
more than 90 days after the expiration of 
such 30 days unless the parties otherwise 
agree in the case of denial of approval, 
and as soon as practicable in the case 
of withdrawal of approval 

(6> A hearing shall be granted If there 
exists a genuine and substantial issue of 
fact or if the Commissioner concludes, in 
his discretion, that a hearing would 
otherwise be In the public interest 

(7) If the manufacturer or distributor 
of a drug product that may be an identi¬ 
cal, related, or similar drug product re¬ 
quests and Is granted a hearing the issue 
whether the product is In fact identical, 
related, or similar to the drug subject 
to new drug application Is properly en¬ 
compassed within the hearing. 

<8> A request for hearing, and any 
subsequent grant or denial of a hearing, 
shall be applicable only to the particular 
drug product's) named in such docu¬ 
ments. 

(h) Any drug product subject to a 
notice of opportunity for hearing. In¬ 
cluding any identical, related, or similar 
drug product as defined in 5 310.6 of this 
chapter, for which an opportunity for a 
hearing is waived or for which a hearing 
is denied shall promptly be the subject 


of a notice withdrawing the new drug 
application approval and declaring oil 
such products unlawful. The Commis¬ 
sioner may. in his discretion, defer or 
stay such action pending a ruling on any 
related request for a hearing or pending 
any related hearing or other administra¬ 
tive or judicial proceeding. 

26. By adding a new 5 314.201 to read 
as follows: 

§ 311.201 Procedure for liearinsa. 

Hearings relating to new drugs under 
section 505 <d) and <e> of the act shall 
be governed by Part 2 of this chapter. 

§§311.202, 311.203. 311.204, 314.205. 
311.206, 31 4.220, 314.221.311,222, 
311.230. 311.231, 311.232, IRc 
vokrd1• 

27. By revoking §f 314.202, 314.203. 
314.204, 314.305, 314.206, 314.220, 314.221, 
314.222, 314.230, 314.231 and 314.232. 

28. By revising | 314.235 to read as 
follows: 

§ 314.235 Judirinl rr* ir*. 

ta> The transcript and record shall be 
certified by the Commissioner. In any 
case in which the Commissioner enters 
an order without a hearing pursuant to 
I 314.200<g>, the requests for hearing to¬ 
gether with the data and information 
submitted and the Commissioner's find¬ 
ings and conclusions shall be included in 
the rocord certified by the Commissioner. 

<b) Judicial review of an order with¬ 
drawing approval of a new drug applica¬ 
tion, whether or not a hearing has been 
held, may be sought by a manufacturer 
or distributor of an identical, related, or 
similar drug product, as defined in 
f 310 6 of this chapter, in a United States 
court of appeals pursuant to section 503 
fh> of the act. 


PART 501—ANIMAL FOOD LABELING 

28a. By revising | 501.2(f) to read as 
follows: 

§ 501.2 Information panel of package 
for animal food. 


(f) It the label of any package of food 
Is too small to accommodate all of the 
Information required by 15 501.4, 501.5, 
501,8, and 501.17, the Commissioner 
may establish by regulation an accept¬ 
able alternative method of disseminating 
such information to the public, e.g„ a 
type size smaller than one-sixteenth inch 
in height, or labeling attached to or in¬ 
serted in the package or available at the 
point of purchase. A petition requesting 
such a regulation, as an amendment to 
this paragraph shall be submitted pursu¬ 
ant to Part 2 of this chapter. 


PART 503—COMMON OR USUAL NAMES 
FOR NONSTANDARDIZED FOODS 

28b In Part 503, by revising I 503.22 
to read as follows: 

§ 503.22 Petitions* 

(a) The Commissioner of Pood and 
Drags, either on his own initiative or on 
behalf of any interested person who has 
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submitted a petition, may publish a pro¬ 
posal to Issue, amend, or revoke, under 
Subpart B of this part, a regulation pre¬ 
scribing a common or usual name for a 
food, pursuant to Part 2 of this chapter. 

<b> If the principal display panel of 
a food for which a common or usual 
name regulation Is established is too 
small to accommodate All mandator}' re¬ 
quirements, the Commissioner may es¬ 
tablish by regulation an acceptable al¬ 
ternative. c_g, # a smaller type size. A 
petition requesting such a regulation, 
which would amend the applicable regu¬ 
lation, shall be submitted pursuant to 
Part 2 of this chflpter. 


PART 508—EMERGENCY PERMIT 
CONTROL 

28c. In Part 508. by revising 5 508.19 
(a) to read as follows: 

§ 508.19 HMsblithmfnl of requirement* 
for exemption fr»m ywlion 404 of 
the net, 

<a> Whenever the Commissioner finds 
after investigation that the distribution 
in Interstate commerce of any class of 
food may. by reason of contamination 
with microorgan bans during the manu¬ 
facture. processing, or packing thereof 
In any locality be injurious to health, 
and that such Injurious nature cannot 
be adequately determined after such 
articles have entered interstate com¬ 
merce. he shall promulgated regulations 
In Subpart B of this port establishing 
requirements and conditions governing 
tlae manufacture, processing, or packing 
of the food necessary to protect the 
public health. Such regulations may be 
proposed by the Commissioner on his 
own initiative or in response to a petition 
from any interested person pursuant to 
Part 2 of this chapter. 


PART 514—NEW ANIMAL DRUG 
APPLICATIONS 

29. In Part 514, by revising 5 514 201 to 
read as follows: 

§ 514.201 Procedure for limrlng*. 

Hearings relating to new animal drugs 
under section 505 <d). (e) % (m)<3). and 
<m)<4) of the act shall be governed by 
Part 2 of this chapter, * 

§§511.202, 314.203. 514.204, 514.205, 
514.206 514.220, 514.221. 514.222, 
511.230. 514.231, 514.232 [lie- 
voiced ] 

30. By revoking (4 514.202. 514.203, 
514.204. 514.205. 514.206. 514 220. 514 221. 
514 222. 514.230. 514.231. and 514 232. 

31. By revising 5 514.235 as follows: 

$514,235 Judicial review. 

'a> The transcript and record shall 
be certified by the Commissioner. In any 
case In which the Commissioner enters 
an order without a hearing pursuant to 
1 314 200(g) of this chapter, the re¬ 
quests* for hearing together with the 
data and information submitted and the 
Commissioner’s findings and conclusions 
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shall be Included In the record certified 
by the Commissioner. 

<b) Judicial review of an order with¬ 
drawing approval of a new drug appli¬ 
cation, whether or not a hearing has been 
held, may be sought by a manufacturer or 
distributor of an identical, related, or 
similar drug product, as defined in 
8 310.6 of this chapter, in a United States 
court of appeals pursuant to section 505 
<h> of the act. 


PART 564—DEFINITIONS AND 
STANDARDS FOR ANIMAL FOOD 

31a. In Part 564. by revising 8 564.5 to 
read as follows: 

§ 564.5 Procedure* fur rttiiMhhmp a 
food *t«ndiin!, 

f a) The procedure for establishing a 
food standard under section 401 of the 
act shall be governed by Part 2 of this 
chapter. 

(b> Any petition for a food standard 
shall show that the proposal. If adopted, 
would promote honesty and fair dealing 
in the Interest of consumers. 

<c> Any petition for a food standard 
shall assert that the petitioner commits 
himself to substantiate the information 
In the petition by evidence in a public 
hearing, if such a hearing becomes nec¬ 
essary. 

<d' If a petitioner fails to appear, or 
to substantiate the information in hLs 
petition, at a public hearing on the mat¬ 
ter. the Commissioner may either U) 
withdraw the regulation and terminate 
the proceeding of <2) if he concludes 
that it Ls in accordance with the require¬ 
ments of section 401 of the act, continue 
the proceeding and Introduce evidence to 
substantiate such information. 

31b. By adding a new paragraph (1) 
to 8 564.17 to read as follows: 

§ 564.17 Temporary permit* for inter- 
•tote diipment of experimental pack* 
of food varying from the require¬ 
ment* of definition* and standard* 
of Identity. 

• • • • • 

<n Any person who contests dental, 
modification, or revocation of a tempo¬ 
rary permit shall have an opportunity for 
a regulatory hearing before the Pood and 
Drug Administration pursuant to Sub¬ 
part F of Part 2 of this chapter. 


PART 570—FOOD ADDITIVES 

31c. By revising 5 570.15(b) to read as 
follows: 

§ 570.15 Adoption of regulation mi ini¬ 
tiative of < omntivdonrr. 


(b) Action upon a proposal made by 
the Commissioner shall proceed as pro¬ 
vided in Part 2 of this chapter. 

3Id. In Pan 570, by revising the Intro¬ 
ductory text of 8 570.35(c) (l) to read as 
follows: 

§ 370.35 Affirmation of generally recog¬ 
nized a* *afe (CRAS) Matu*. 
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(0(1) Persons seeking the affirmation 
of GRAS status of substances as provided 
for in 8 570.30(e). except those subject to 
the NAS-NRC GRAS list survey <36 PR 
20546). shall submit a petition for GRAS 
affirmation pursuant to Part 2 of this 
chapter. 8uch petition shall contain in¬ 
formation to establish that the GRAS 
criteria as set forth in 1570.30(b) have 
been met, in the following form: 

• • • • • 

31e. By revising f 570.38(b) (1) to reau 
as follows: 

§ 570.38 Delerminulion of food additive 
•tatu*. 


(b)(1) The Commissioner, on his own 
initiative or on the petition of any in¬ 
terested person, pursuant to Part 2 of 
this chapter, may issue a notice in the 
Federal Register proposing to determine 
that a substance is not GRAS and is a 
food additive subject to section 409 of 
the act Any petition shall include all 
relevant data and information of the 
type described in 8 571.130(b) of this 
chapter. The Commissioner wUl place all 
of the data and Information on which he 
relies on public file in the office of the 
Hearing Clerk and will include in the 
Federal Register notice the name of the 
substance, its known uses, and a sum¬ 
mary of the basis for the determination. 


PART 571—FOOD ADDITIVE PETITIONS 

31f By revising 8 571.110 to read as 
follows: 

§57.110 Procedure for objection* and 
bearing*. 

Objections and hearings relating to 
food additive regulations under section 
409 (c). (d), or (h) of the act shall be 
governed by Part 2 of this chapter. 

§571.120 (Revoked] 

31g. By revoking I 571.120. 

31h. By revising 8 571 130 to read as 
follows: 

§ 371.130 Procedure for amending and 
repealing tolerance* or exemption* 
from tolerance*. 

(a> The Commissioner, on hLs own ini¬ 
tiative or on the petition of any inter¬ 
ested person, pursuant to Part 2 of this 
chapter, may propose the l^uance of a 
regulation amending or repealing a regu¬ 
lation pertaining to a food additive or 
granting or repealing an exception for 
such additive. 

(b) Any such petition shall Include an 
assertion of facts, supported by data, 
showing that new information exists with 
respect to the food additive or that new 
uses have been developed or old uses 
abandoned, that new data are available 
as to toxicity of the chemicai. or that 
experience with the existing regulation 
or exemption may justify its amendment 
or repeal. New data shall be furnished in 
the form specified in 8 571.1 for sub¬ 
mitting petitions. 
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§§ 571,200. 571.202. 571.203. 571.204, 
571.205, 571.200, 371.208. 571.210, 
571.212, 371.211, 571.220, 571.221, 
571.222, 371.230 571.232, 371.235 
f Revoked] 

311. By revoking 55 571 200, 571202, 
571.203. 571.204, 571.205. 571.206. 571.208, 
571.210. 571.212. 571.214. 571.220. 571.221, 
571222, 571230, 571.232. and 571235. 

PART 601—LICENSING 

32. In Part 601. by revoking 4$ 601.4, 
601.5, and 601.6(e) t by redesignating the 
remainder of g 601.6 as 5 601.12, by add¬ 
ing new H 601.4 through 601.9. and by 
revising 4 601.22 to read as follows: 

§ 601.4 luuRncr and denial of Hern**. 

(a) An establishment or product li¬ 
cense shall be issued upon a determina¬ 
tion by the Commissioner that the estab¬ 
lishment or the product, as the case may 
be, meets the applicable standards estab¬ 
lished in this chapter. Licenses shall be 
valid until suspended or revoked. 

<b) If the Commissioner determines 
that the establishment or product docs 
not meet the standards established in 
this chapter, he shall deny the applica¬ 
tion and inform the applicant of the 
grounds for, and of an opportunity for 
a hearing on, his decision. If the appli¬ 
cant so requests, the Commissioner shall 
issue a notice of opportunity for hearing 
on the matter pursuant to 4 2.111(b) of 
this chapter. 

§ 601.5 Kcvorntion of liertiw. 

(a) An establishment or product li¬ 
cense shall be revoked upon application 
of the manufacturer giving notice of in¬ 
tention to discontinue the manufacture 
of all products or to discontinue the 
manufacture of a particular product for 
which a license is held, and waiving an 
opportunity for a hearing on the matter. 

<b) If the Commissioner finds that (1) 
authorised Food and Drug Administra¬ 
tion employees after reasonable efforts 
have been unable to gain access to an es¬ 
tablishment or a location for the purpose 
of carrying out the Inspection required 
under 4 60021 of this chapter. (2) manu¬ 
facturing of products or of a product has 
been discontinued to an extent that a 
meaningful inspection or evaluation can¬ 
not be made, <3) the manufacturer has 
failed to report a change as required by 
1601.12, (4) the establishment or any 
location thereof, or the product for which 
the license has been issued, fails to con¬ 
form to the applicable standards estab¬ 
lished in the license and in this chapter 
designed to ensure the continued safety, 
purity, and potency of the manufactured 
product. (5) the establishment or the 
manufacturing methods have been so 
changed as to require a new showing that 
the establishment or product meets the 
standards established in this chapter In 
order to protect the public health, or (6) 
the licensed product is not safe and effec¬ 
tive for all of its intended uses or is mis¬ 
branded with respect to any such use, 
he shall notify the licensee of his inten¬ 
tion to revoke the license, setting forth 
the grounds for. and offering an oppor¬ 
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tunity for a hearing on, the proposed 
revocation. Except as provided in 4 601.6 
and In cases involving willfulness, the 
notification required in this paragraph 
shall provide a reasonable period for the 
licensee to demonstrate or achieve com¬ 
pliance with the requirements of this 
chapter, before proceedings will be in¬ 
stituted for the revocation of the license. 
If compliance is not demonstrated or 
achieved and the licensee does not waive 
the opportunity for a hearing, the Com¬ 
missioner shall issue a notice of oppor¬ 
tunity for hearing on the matter pursu¬ 
ant to 12.111(b) of this chapter. 

§ 601.6 Su»priuion of lirrnMr. 

(a) Whenever the Commissioner has 
reasonable grounds to believe that any of 
the grounds for revocation of a license 
exist and that by reason thereof there la 
a danger to health, he may notify tho 
licensee that his license for the estab¬ 
lishment or the product is suspended and 
require that the licensee (1) notify the 
selling agents and distributors to whom 
such product or products have been de¬ 
livered of such suspension, and <2) fur¬ 
nish to the Director, Bureau of Biologies, 
complete records of such deliveries and 
notice of suspension. 

(b> Upon suspension of a license, the 
Commissioner shall either (1) proceed 
pursuant to the provisions of 4 601.5(b) 
to revoke the license, or (2) if the li¬ 
censee agrees, hold revocation in abey¬ 
ance pending resolution of the matters 
involved. 

§ 601.7 Prorrdurt' for hearing*. 

(a) A notice of opportunity for hear¬ 
ing. notice of appearance and request for 
hearing, and grant or denial of hearing 
for a biological drug pursuant to this 
Part, for which the exemption from the 
Federal Food. Drug, and Cosmetic Act in 
4 310.4 of this chapter has been revoked, 
shall be subject to the provisions of 

1 314200 of this chapter except to the 
extent that the notice of opportunity for 
hearing on the matter issued pursuant to 
4 2.111(b) of this chapter specifically 
provides otherwise. 

(b) Hearings pursuant to 44 601.4 
through 601.6 shall be governed by Part 

2 of this chapter. 

(c) When a license has been sus¬ 
pended pursuant to 4 601.6 and a hear¬ 
ing request has been granted, the hear¬ 
ing shall proceed on an expedited basis. 

§ 601.8 PublicAiion of revocation. 

Notice of revocation of a license, with 
statement of the cause therefor, shall be 
Issued by the Commissioner and pub¬ 
lished In the Federal Register. 

§601.9 LIcoMit rdwtuncf. 

(a) Compliance with standards. An 
establishment or product license, previ¬ 
ously suspended or revoked, may be re¬ 
issued or reinstated upon a showing of 
compliance with required standards and 
upon such Inspection and examination 
as may be considered necessary by the 
Commissioner. 

<b) Exclusion of noncomplying loca¬ 
tion. An establishment or product li¬ 


cense, excluding a location or locations 
that fail to comply with required stand¬ 
ards. may be issued without further ap¬ 
plication and concurrently with the sus¬ 
pension or revocation of the license for 
noncompliance at the excluded location 
or locations. 

§601.22 Product* in abort supply: ini* 
tint manufacturing nt other than 
limited r*tubli*hmrnt. 

Licenses Issued to a manufacturer for 
an establishment shall authorize persons 
other than such manufacturer to con¬ 
duct at places other than such establish¬ 
ment the Initial, and partial manufac¬ 
turing of a product for shipment solely to 
such manufacturer only to the extent 
that the names of such persons and 
places are registered with the Commis¬ 
sioner of Food and Drugs and he finds 
upon application of such manufacturer, 
that (a) the product is in short supply 
due either to the peculiar growth re¬ 
quirements of the organism involved or 
to the scarcity of the animal required for 
manufacturing purposes, and <b) such 
manufacturer has established with re¬ 
spect to such persons and places such 
procedures, inspections, tests or other ar¬ 
rangements as will assure full compliance 
with the applicable regulations of this 
subchapter related to continued safety, 
purity, and potency Such persons and 
places shall be subject to all regulations 
of this subchapter except 44 601.1 to 
601.6, 601.9. 601.10. 60120. 60121, 601.30 
to 601.33. and 610.60 to 610.65 of this 
chapter. Failure of such manufacturer to 
maintain such procedures, inspections, 
tests, or other arrangements, or failure 
of any person conducting such partial 
manufacturing to comply with applicable 
regulations shall constitute a ground for 
suspension or revocation of the authority 
conferred pursuant to this section on the 
same basis as provided In 54 601.6 to 
601.8 with respect to the suspension and 
the revocation of licenses. 

§§601.10. 601.11. 601.42. 601.43. 

601.44 IKrvokt'd]. 

33. By revoking 54 601.40 through 
601.44. 

PART 701—COSMETIC LABELING 

34. In Part 701, by revising 5 701.3 
<b> and <e) to read as follows: 

§ 701.3 Designation of ingredient*. 

• • • • • 

(b) The declaration of ingredients 
shall appear with such prominence and 
conspicuousness as to render it likely to 
be read and understood by ordinary in¬ 
dividuals under normal conditions of 
purchase. The declaration shall appear 
on any appropriate information panel In 
letters not less than Vm of an inch in 
height and without obscuring design, 
vignettes, or crowding. In the absence of 
sufficient space for such declaration on 
the package, or where the manufacturer 
or distributor wishes to use a decora¬ 
tive container, the declaration may ap¬ 
pear on a firmly affixed tag, tape, or 
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card. In those cases where there is in¬ 
sufficient space far such declaration on 
the package, and it is not practical to 
firmly affix a tag. tape, or card, the Com¬ 
missioner may establish by regulation an 
acceptable alternate, e.g.. a smaller type 
shoe. A petition requesting such a regula¬ 
tion as an amendment to this paragraph 
shall be submitted pursuant to Part 2 of 
this chapter. 

<e> Interested persons may submit a 
petition requesting the establishment of 
a specific name for a cosmetic ingredient 
pursuant to Part 2 of this chapter. The 
Commissioner may also propose such a 
name on his own initiative. 


PART 809—IN vrfRO DIAGNOSTIC 
PRODUCTS FOR HUMAN USE 

35. In Part 809, by revising 8 809.30<a> 
(formerly 5 328 30 prior to recodiflcaiion 
published In the Fitor.TUL Register of 
February 13, 1976 (41 FR 6907)) to read 
as follows: 


§ 800.30 Procedure for c*tablU)iing, 
tartirTiding or repealing «taiulard%. 

(a) Basis for standards attd amttable 
approaches to developing standards. 
Whenever In the judgment of the Com¬ 
missioner the establishment of a product 
class standard is necessary to reduce or 
eliminate unreasonable risk of illness or 
Injury associated with exposure to or use 
of an in vitro diagnostic product and 
there are no other more practicable 
means to protect the public from such 
risk, he may propose such a standard. In 
proposing a product e>n« standard he 
shall consider, and publish in the Fed¬ 
eral Register findings on, the degree of 
risk or injury associated with the use of 
the product, the availability of informa¬ 
tion relating to the sciences upon which 
the products or their uses are based, the 
approximate number of products subject 
to the standard, the medical need for the 
products, and the probable effect of the 
standard upon the utility, cost, or avail¬ 
ability of the product, nnd available 
means of achieving the objective of the 


standard with a minimal disruption of 
supply and of reasonable manufacturing 
and other commercial practices. Three 
procedures arc available for developing 
product class standards and may be pro¬ 
posed on the initiative of the Commis¬ 
sioner or by petition of interested per¬ 
sons. pursuant to Part 2 of this chapter: 
(!) An existing standard may be utilized. 
(2 > Interested persons outside of the Pood 
and Drug Administration may* develop a 
proposed standard or (3) the Food and 
Drug Administration may develop the 
standard. 


Effective dale: These regulations shall 
be effective February 24. 1977. 

Dated: January 14, 1977. 

Shehwin Gardner. 
Acting Commissioner 
of Food and Drugs 

|FR Doc 77 2224 Filed 1-24-77.8:48 amt 







FEOttAl RCOlSICt, VOL 42, NO. 16—TUESDAY, JANUARY 25, 1977 
















TUESDAY, JANUARY 25, 1977 

PART VIII 



DEPARTMENT OF 
LABOR 

Employment and Training 
Administration 


MIGRANT AND 
SEASONAL 
FARMWORKERS 


Employment Service Complaint System, 
Monitoring. and Enforcement 











4722 


RULES AND REGULATIONS 


Title 20—Employees' Benefits 

CHAPTER V—EMPLOYMENT AND TRAIN¬ 
ING ADMINISTRATION, DEPARTMENT 

OF LABOR 

MIGRANT AND SEASONAL 
FARMWORKERS 

Employment Service Complaint System. 

Monitoring, and Enforcement 

On October 5. 1976. at 41 FR 44014. the 
Employment and Training Administra¬ 
tion of the Department of Labor pro¬ 
posed for 20 CFR Parts 651. 653, and 658 
regulations under the Wagncr-Pcyser Act 
of 1933. as amended. 29 US.C. 49 et seq.. 
governing services to migrant and sea¬ 
sonal farmworkers by the Federal-State 
public employment service system. 

The Department also proposed for 20 
CFR Part 658, subpart E, regulations for 
the establishment and operation of an 
employment service complaint system for 
the administrative handling of com¬ 
plaints alleging violations of Employment 
Service regulations by employers or by 
the Employment Service. 

Finally, the Department proposed for 
20 CFR Part 658. subparts F. O. and H 
regulations governing the monitoring of 
all Employment Service activities, and 
the enforcement of Employment Service 
regulations. 

The proposed regulations were port of 
the Department’s continuing effort to 
publish comprehensive Employment 
Service regulations which are intended to 
replace the 4 000 page Employment 
Security Manual and the multitude of 
Employment Service directives currently 
in effect 

The proposed regulations paralleled 
the court order in the case of NAACP. 
Western Region, et al. Civil Action No. 
2010-72. U-8.D.C., DC.. Aug. 9. 1974 as 
follows: 

1. The proposed 20 CFR Part 653. sub¬ 
part B. Services for Migrant and Sea¬ 
sonal Farmworkers, (MSFWs) related to 
Sec. I of the court order. ‘ Provision of 
Service to Migrant and Seasonal Farm¬ 
workers” and to Sec n of the court 
order. ‘Information System”. 

2. The proposed 20 CFR Part 658. sub¬ 
part O, Review and Assessment of State 
Agency Compliance with Employment 
Service Regulations, related to Sec. in of 
the court order. "Monitoring”, and 8ec. 

V of the court order. “Assurance of State 
Compliance with Federal Law". 

3. The proposed 20 CFR Part 658. sub¬ 
part E, Employment 8ervlce Complaint 
System, related to Sec. IV of the court 
order. “Complaint Re solut ion". 

4. The proposed 20 CFR Part 658. sub¬ 
part H. Federal Application of Remedial 
Action to State Agencies, related to Sec. 

V of the court order. "Assurance of State 
Compliance with Federal Law”. 

The Department in now publishing the 
above-described regulations in final form. 

These regulations replace Secs. 1765- 
1769. 2000-2008, and 2056-2059 of the 
Employment Security Manual. The regu¬ 
lations also replace General Administra¬ 
tive Letter (GAL) 10-75. Field Memo¬ 
randum <FM> 360-75, and other current 
directives governing the provision and 
administration of services to migrant 


and seasonal farmworkers Including the 
Secretary’s "13 Points” of April. 1972 to 
the extent that the ”13 Points” relate to 
Employment Service activities under the 
Wagncr-Peyser Act. 

These regulations supersede the regu¬ 
lations at 20 CFR Parts 601-604 to that 
extent that the regulations at Parts 601- 
604 conflict with these regulations. The 
regulations also supersede all Depart¬ 
ment of Labor and State agency direc¬ 
tives which conflict with the regulations. 

Interested persons were invited to sub¬ 
mit written comments, data, and argu¬ 
ments on the proposed regulations to the 
Assistant Secretary for Employment and 
Training until November 5. 1976. On 
November 5, 1976 the Department pub¬ 
lished a notice in the Ftoeral Registk* 
extending the comment period to Decem¬ 
ber 6.1976. 

Comments were received from about 
75 agencies, organizations and private in¬ 
dividuals. including a great many State 
employment service agencies, several em¬ 
ployer organizations and several legal 
service groups. Comments were received 
on practically every sentence of Part 653, 
subpart B—Services for Migrant and sea¬ 
sonal Farmworkers (MSFWs). Com¬ 
ments on Part 658 were mostly general 
and conceptual in nature rather than 
specific. The comments were very di¬ 
verse Some commentators suggested 
that the regulations include a number of 
additional sp ecific protections and bene¬ 
fits for MSFW* Other commentors 
stated that many of the provisions and 
protections Included In the proposed 
regulations were too paternalistic with 
respect to MSFWs and that, were the 
Department to require such benefits and 
protections for MSFWs. other applicant 
groups might believe themselves short¬ 
changed. 

In drafting these Anal regulations the 
Department used the following princi¬ 
ples: 

<1> ES services to MSFWs have tradi¬ 
tionally been, and are today, an area of 
nationnl concern. Because of the migra¬ 
tory nature of MSFW work and MSFW 
use of the ES interstate clearance sys¬ 
tem. and because MSFWs are often not 
working within a State long enough to 
be eligible for certain State benefits, the 
Department believes that there is suffi¬ 
cient reason to set forth special regula¬ 
tions on ES services to MSFWs. 

(2) It would be self-defeating, how¬ 
ever. and a disservice to MSFWs to offer 
services and benefits to MSFWs. which 
neither the Department nor the State 
agencies can realistically provide. Over 
the last several years the number of 
MSFWs in the nation has declined sub¬ 
stantially The overall American labor 
force, however, has Increased by many 
millions. Meanwhile. ES funding has not 
significantly changed Nor is there any 
statutory mechanism for ES funding to 
automatically increase during periods of 
high unemployment. The final regula¬ 
tions on services to MSFWs, therefore, 
were drafted with an eye not only on 
MSFWs but also on the rest of the Amer¬ 
ican labor force, to which the ES is re¬ 
quired by statute to offer service. 


(3) The use of the ES system by em¬ 
ployers Is voluntary (except in the case 
of certain government contractors and 
employers seeking to employ foreign 
workers). If the ES places requirements 
on employers which the employers con¬ 
sider unreasonable, the employers may 
take their business elsewhere thus re¬ 
moving their MSFW employees from ES- 
roquirod benefits and protections. The 
Deportment believes that the vast ma¬ 
jority of agricultural employers arc con¬ 
cerned with the welfare of their MSFW 
employees. The final regulations on serv¬ 
ices to MSFWs, therefore, were drafted 
to contain requirements with respect to 
employers which the Department be¬ 
lieves arc reasonably designed to en¬ 
courage the use of the ES system by 
employers so that ES-required benefits 
and services for MSFWs will be able to 
be extehded to the greatest possible 
number of MSFWs. 

The most significant comments, and 
the Department's response thereto, were 
as follows: 

1. A great many commentators. State 
agencies, employer groups, and legal 
service groups, suggested changes to the 
definitions of “Migrant,” “applicant.'’ 
"seasonal farmworkers’* and other defi¬ 
nitions. The specific changes suggested 
were many and diverse The Department 
is studying these suggestions and has 
initially concluded that the definitions 
can be improved. Nevertheless, because 
of the complexity of the review process, 
the extensive change In ETA reporting 
systems any changes would require, and 
because of the expense involved, the 
definitions in the final regulations, with 
minor clarifications, are the same as in 
the proposed rulemaking. The Depart¬ 
ment believes that the definitions are 
reasonable ones and that they are con¬ 
sistent with present and past practice. 

2. Many comments showed that the 
proposed definition for "intrastate job 
order” was unsatisfactory for States 
which use Statewide Job Bank systems. 
The definition has been clarified to 
state that a Job order is an Intrastate 
order when the order taker determines 
that workers will be needed who live be¬ 
yond commuting distance from the 
worksite. 

3. One commentor suggested that 
counseling, job development and testing 
be listed as basic services of the ES. This 
was not accepted. Sec. 3 of the Wagner- 
Peyser Act mandates the basic service 
of the ES as a no-fee labor exchange. 

4. One commentor suggested that day- 
hauls be required to offer the full range of 
ES services. This was not accepted. Not 
only is this a practical impossibility, but 
it would negate the entire day-haul con¬ 
cept to change day-hauls into what would 
In effect be additional local offices. Work¬ 
ers at day-hauLs will, however, be in¬ 
formed of the full range of ES services 
av ailable at local offices. 

5. One commentor suggested that 
"minimum levels’’ be established for all 
ES services. This was not accepted except 
to the extent that minimum requirements 
are set forth in the regulations. MSFWs. 
like other Job applicants, may or may not 
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need or may or may not desire specific 
ES services or a specific “lever* of serv¬ 
ices beyond those required to be afforded 
them in the regulations. 

6. Several commentor* objected to the 
terms "if feasible" and **if appropriate" 
which occurred several times in the pro¬ 
posed rule-making especially with refer¬ 
ence to Spanish language requirements. 
The final regulations avoid the use of 
these terms whenever possible. Local of¬ 
fices which serve a significant number of 
MSFWs -such offices will be designated 
by the ETTA national office) must have bi¬ 
lingual (English-Spanish) stafT if a sub¬ 
stantial portion of the MSFWs they serve 
arc fluent and/or literate in Spanish but 
are not fluent or literate in English. 

7. Many commentors expressed confu¬ 
sion over the proposed "Job Bank infor¬ 
mation" 8ectlon Most thought it was 
tautological or. If not tautological, hard 
to understand. The section has been re¬ 
titled "Job information" and has been 
clarified and simplified. 

8. Many commentors expressed dis¬ 
satisfaction with the wording of the 
Waiver Form. Some 8tatc agencies sug¬ 
gested meritorious alternate wording. 
The waiver forms are already in print 
and being used. However, upon approval 
of the Administrator, a State agency may 
use a form It thinks will be dearer to the 
MSFWs. 

9. Some commentors questioned 
whether State agencies should be per¬ 
mitted to establish day-hauls but not 
operate them. The final regulations no 
longer permit a State agency to establish 
a day-haul without operating it. Further, 
no referrals may be mode to day hauls 
not operated by the State agency or an¬ 
other State agency. 

10. In response to one comment, the 
dav haul section lias been clarified to re¬ 
quire ES personnel to report apparent 
law violations to the local office manager. 

11. In response to many comments, the 
outreach section has been amended to 
preclude political and unionization ac¬ 
tivities and to omit language which many 
commentors interpreted as encouraging 
officious attempts to disrupt the work 
which the MSFW has scheduled for him¬ 
self or herself. The MSFW. however, will 
be informed of ES services such as refer¬ 
ral to year round Job opportunities and 
supportive services 

12. In response to several comments, 
the requirements in the proposed regula¬ 
tions regarding the Job description por¬ 
tion of Interstate Job orders have been 
extended to intrastate job orders. 

13. Two commentors suggested that 
employers be required to guarantee a cer¬ 
tain amount of work to MSFWs. This was 
rejected as being too much of a burden 
on employers. 

14. One commentor reqdested that dis¬ 
crimination by "marital status" on job 
orders be prohibited. This was not ac¬ 
cepted. The regulations do prohibit dis¬ 
crimination by sex. but do not go beyond 
current Federal statutes which do not 
prohibit discrimination by marital status 
per se. 

15. Some commentors suggested that 
all MSFWs be given copies of interstate 
Job orders. The Department, however. 
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believes that the present requirement of 
giving such Job orders on request has 
adequately served both the MSFWs and 
tile administrative process of the Depart¬ 
ment. Some 19,000 of such Job orders 
were given on request last year. The De¬ 
partment is, however, requiring em¬ 
ployers to give a copy of the work con¬ 
tract to all agricultural workers recruited 
through the ES interstate or intrastate 
clearance system. 

16. One commentor suggested that the 
“changes in crop situations" section be 
amended to address changes due to over- 
recruitment. This has been done. 

17. One commentor suggested that 
field checks be done on ail employers to 
which the E8 has referred workers. This 
was not accepted. The Deportment be¬ 
lieves that field checks are a reasonable 
service for MSFWs who migrate using 
the ES clearance system. To expand this 
to the millions of employers served by 
the ES Including State governments, 
hospitals, mines, factories. Indian reser¬ 
vations, the military, etc. would be 
seriously impractical and prohibitively 
expensive and would involve the ES in 
enforcement activities expressly com¬ 
mitted by Congress and State legislatures 
to specially authdrtzed. funded and 
trained enforcement agencle*. The De¬ 
partment believes that in requiring field 
checks for migratory MSFWs. the De¬ 
partment has gone a long way indeed 
toward reasonably looking after the em¬ 
ployment rights of MSFWs, a group for 
which the Department has a genuine 
national concern. 

18. One commentor suggested that the 
head of the State agency have overall 
responsibility for State agency self- 
monitoring. This lias been done. 

19. Some commentors suggested that 
the ES-compiaint system handle com¬ 
plaints which are not ES-related. that is, 
which are not against the ES itself or 
against an employer for allegedly violat¬ 
ing ES regulations. In addition to the 
legal question as to whether the ES may 
use Wagner-Peyser funds to finance a 
complaint system for arguably non-ES 
reluted complaints, the ES has to con¬ 
sider that, with present funding and 
staffing, the ES system serves far less 
of the general labor force than it could 
potentially serve. To significantly divert 
ES funds to handle non-ES related com¬ 
plaints would not best serve the interests 
of the ES system or of the employers or 
applicants, including MSFWs. 

20. One commentor suggested that the 
ES fund Institutions who would, in turn, 
bring complaints on behalf of MSFWs 
against the ES system. This comment 
was not accepted. The Department be¬ 
lieves that legal service groups and even 
MSFWs themselves are capable of repre¬ 
senting the Interests of MSFWs. 

21. One comment stated that, since the 
complaint system will handle complaints 
against employers, a complainant would 
have to exhaust the system before bring¬ 
ing, for example, a contract action 
against an employer. The Department, 
however, intends the complaint system, 
with respect to complaints against em¬ 
ployers, to preclude, before the ex¬ 
haustion of the complaint system, only 
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court actions alleging an employer's 
breach of ES regulations. 

22. One commentor noted that it is 
the "outcome of services" such as place¬ 
ment which "actually affect the lives of 
farmworkers" and objected to the sec¬ 
tion of the proposed regulations which 
stated that State agencies do not have 
substantial control over outcomes. While 
it may well be true that MSFWs are af¬ 
fected more by outcomes than by any¬ 
thing else, it is also true that State 
agencies have only indirect control over 
these outcomes. That is simply the na¬ 
ture of the system set up by the Wagner- 
Peyser Act and of the nation’s free con¬ 
tractual employment system. The De¬ 
partment believes, however, that, if the 
requirements set forth in the regula¬ 
tions are adhered to. the outcomes for 
MSFWs will be considerably, if indi¬ 
rectly, enhanced. 

23. One commentor asked that Judicial 
review be provided after final DOL ac¬ 
tion against a State agency. This was 
not accepted. Judicial review should be 
determined on a casc-by-case basis. 

24. Some commentators suggested re¬ 
placing the complaint system with a 
compulsory arbitration system. This was 
not accepted. The complaint system will 
be concerned, not with the give and 
take of contractual rights, but with ad¬ 
judicating violations of Federal regula¬ 
tions. Thus, the procedure set forth in 
the regulations is a system with the 
full extent of procedural due process. 

25. One commentor suggested that the 
role of the Governor be more clearly set 
forth in the regulations The Department 
Intends to deal with this comment very 
carefully in its drafting of 20 CFR Part 
652—Basic Organization of the ES Sys¬ 
tem and Part 657—Grants to State 
Agencies. 

26. One commentor requested that 
State agencies be allowed to seek re¬ 
gional office review of State hearing offi¬ 
cer decisions. This comment is being held 
in abeyance. The Department will care¬ 
fully monitor the complaint system to 
see whether the regulations should be 
so amended at a future date. 

27. One commentor objected to the 
language in the proposed rulemaking 
which stated that the ES complaint sys¬ 
tem would supersede the system at 29 
CFR Part 3i. Thus, there will not be 
two alternate systems for handling com¬ 
plaints alleging unlawful discrimination 
by race, color or national origin. 

28. Some State agencies raised ques¬ 
tions on funding and with respect to the 
Resource Allocation Formula. The De¬ 
partment will continue to work closely 
w ith the 8tate agencies on tills problem 
and has sent copies of these comments 
to the groups who are now engaged in 
special studies on the funding matter. 

29. Some commentors suggested that 
State agencies be given an opportunity 
for a hearing whenever any remedial ac¬ 
tion or disallowance Is applied. This 
suggestion has been accepted. With re¬ 
gard to certain remedial actions, an op¬ 
portunity for a prior conference with 
the Assistant Secretary has also been 
added. 
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30. At the suggestion of many cora- 
mentors the requirement that the em¬ 
ployer sign an Intrastate or interstate job 
order "In the presence of the order 
taken" has been omitted. 

31. As a result of a great many com¬ 
ments. the term “employer-related com¬ 
plaint" has been dropped. All complaints 
bandied by the ES-complaint system are 
now called "E8-related" complaints. 

32 Many commentors suggested that 
the ES monitor not only employers but 
also employees and that the ES refuse to 
service employees who are truant, tardy, 
lazy, obstinate, or who say they are 
qualified for jobs for which they turn out 
not to be Qualified. Although there ap¬ 
pears to be a logical symmetry to this re¬ 
quest. the Department would like to em¬ 
phasize that the ES is not an enforcement 
agency; it Is basically, under the statute, 
a labor exchange agency. The ES en¬ 
forces only its own regulations That the 
regulations on MSFWs place more re¬ 
quirements on employers than do the vast 
majority of ES regulations comes from 
the Department's desire to provide rea¬ 
sonable employment protections for this 
especially vulnerable group of workers. 
The Department hopes that most em¬ 
ployers will understand and accept this 
reasoning and that they will continue to 
use the ES and to assist the ES in afford¬ 
ing appropriate employment for MSFWs 

33. Many commentors criticized the 
"full-application-waiver" procedures as 
being too cumbersome and time consum¬ 
ing and of very little real usefulness to 
MSFWs. A few commentors. however, 
suggested that the full procedure be 
mandated at day hauls. The procedure is 
substantially the same as in the proposed 
rule-making. The Department will con¬ 
tinue to assess this Issue. 

34. Many commentors stated that the 
time limits for handling complaints were 
too long; many said they were too short 
Most commentors. however, did not ques¬ 
tion them. The final regulations have the 
same time limits as the proposed rule¬ 
making. 

35. Many other clarifying, editorial and 
technical changes have been made. 

Accordingly 20 CFR Chapter V is 
amended, effective February 24. 1977. to 
read as follows: 

PART 601—ADMINISTRATIVE 
PROCEDURE 

§601.6 [Atnfndrd] 

1. In paragraph (b). first paragraph, 
the phrase "central office of the Admin¬ 
istration" is changed to "ETA national 
office". 

2. In paragraph <b). second para¬ 
graph. the term "Administration'* Is 
changed to "ETA national office". 

3. In paragraph <c>. the phrase “Di¬ 
rector of the Employment Service" is 
changed to "ETA national office" each 
time it appears, and the term "Director" 
is changed to "ETA national office". 

§ 601.8 [ Amended] 

4. The term "Director" is changed to 
"Secretary**. 
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5. The phrase "Post Office Depart¬ 
ment" is changed to "U.S. Postal Serv¬ 
ice" each time it appears. 

§ 601.9 l Amended 1 

6. The phrase "State Audit Branch, 
Division of Business Management" is 
deleted. 

7. The term "Director" is changed to 
"ETA". 


PART 602—FEDERAL-STATE 
EMPLOYMENT SERVICE SYSTEM 

8. In the table of contents for Part 
602. H 602.9 and 602.21 are deleted. 

§602.1 l Amended] 

9. In paragraph (a), the words "and 

all rules, regulations, and standards 
promulgated thereunder" ore deleted. 
§602.9 [ Drilled | 

10 I 602.9 Is deleted. 

§ 602.15 t Amended I 

11. The words "ETA 'Standards for 
a Merit System of Personnel Adminis¬ 
tration* " are changed to "the Civil Serv¬ 
ice Commission regulations at 45 CFR 
Part 70". 

§602.18 [ Amended ] 

12. In paragraph (a>. the term "Di¬ 
rector" Is changed to "Administrator". 

§602.21 (Deleted 1 

13. Section 602.21 Delegation of Au¬ 
thority, is deleted. 


PART 60S—STATE PROGRAM BUDGET 
PLANS UNDER THE WAGNER PEYSER 
ACT 

14. The title of the Part is changed to 

STATE PROGRAM BUDOET PLANS 
UNDER THE WAONER-PEYSER ACT. 
§603.1 [ Amended | 

15. The phrase "plan of operation", 
each of the three times It appears, is 
changed to "program budget plan**. 

§ 603.2 [Amended 1 

16. In paragraph <a) the phrase 
“Title TV of the Servicemen’s Readjust¬ 
ment Act of 1944 as amended*’ is changed 
to read **38 U.8.C. Chapters 41 and 42". 

17. Section 603.3 is revised to read as 
follows: 

§ 603.3 Compliance *ilh USE5 regula¬ 
tion*. 

Each State agency shall submit a 
statement, as part of its State program 
budget plan, that it will comply with 
the regulations of the USES at 20 CFR 
Parts 601-604, 620. 621, 651-658. and at 
29 CFR Part 8. 

§ 603.5 [ Amended 1 

18. The phrase "plan of operation" 
is changed to “program budget plan**. 


PART 604—POLICIES OF THE UNITED 
STATES EMPLOYMENT SERVICE 

19. Paragraphs <b> and <c) are re¬ 
vised to read as follows: 

§ 604.2 Clearance. 

• • • • • 

<bl To recruit qualified workers from 
local sources before resorting to clear¬ 
ance unless a shortage of local workers 
Is anticipated. 

<c> To place into clearance only those 
Job orders which specify at least the ap¬ 
plicable Federal or State minimum 
wage, and to place Job orders for agri¬ 
cultural workers into intrastate and In¬ 
terstate clearance in accordance with the 
regulations at 5 653.108 of tills Chapter 


§ 604.5 (Amended J 

20. Everything after the phrase "and 
related industries" is deleted. 

21. The following new Part 651 Is add¬ 
ed to Title 20. 


PART 631—GENERAL PROVISIONS GOV¬ 
ERNING THE FEDERAL-STATE EMPLOY 
MENT SERVICE SYSTEM 

Soc 

661.1 Scop© and purpose of the Federal- 
State employment service eyatem 
6512 Baalc structure of the employment 
service system 

6613 Federal statutes governing the em¬ 

ployment service system 

6614 Executive Orders affecting the em¬ 

ployment service system. 

651A Format of the regulations for the em¬ 
ployment service system. 

651A Consolidated table of content# for 
Parts 651-658. 

651-7 Definitions or terms used In Parts 
651-658 

Aotrositt : Wogner-Peyser Act of 1938, as 
amended. 29 U.S.C. 49 et «eq„ unless other¬ 
wise noted. 

§651.1 Scope and purpose of the Fed¬ 
eral-State employment «rrvlce sys¬ 
tem. 

(a) The basic purpose of the Federal- 
State employment service system is to 
provide a national system of public em¬ 
ployment offices through which no-fee 
employment services are provided to 
workers who are seeking employment 
and to employers who are seeking Job 
applicants. The basic employment serv¬ 
ice of the employment service system, 
therefore, is the referral of workers to 
Jobs through the operation, without fee. 
of a labor-exchange system. 

(b) The employment service system 
also performs other functions related to 
its basic labor-exchange function. Such 
ancillary functions include developing 
Job openings, employment counseling 
and testing, assisting employers with 
certain employment-related problems, 
the processing of labor certification ap¬ 
plications for the temporary and perma¬ 
nent employment of foreign workers in 
the United States, the conducting of pre¬ 
vailing wage surveys, and the perform¬ 
ance of other employment-related ac¬ 
tivities as set forth In the regulations at 
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Parts 601-604, 620, 621 turd 651-658 of 
this Chapter and at 29 CFR Parts 8. 26. 
and 75. 

§651.2 Basic structure of the employ¬ 
ment service M tirm. 

(a) Sec. r~of the Wagner-Peyscr Act 
of 1933 (Act) established as a compo¬ 
nent of the Department of Labor a 
United States Employment Service 
f USES». Sec. 3<a» of the Act sets forth 
basic responsibility of the USES. It 
states: 

It •hall be the province and duty of the 
bureau {USES] to promote and develop a 
national system of employment offices for 
men, women, and Junior* who are legally 
qualified to engage in gainful occupations, 
including employment codnseilng and place¬ 
ment services for handicapped persons, to 
maintain a veterans’ service to be devoted to 
securing employment for veteran*, to main¬ 
tain a farm placement service, and. In the 
manner hereinafter provided, to assist in 
establishing and maintaining systems of 
public employment offices tn the several 
State* and the political subdivisions thereof 
in which there shall bo located a veterans' 
employment service. The bureau (USES) 
shall alao assist In coordinating the public 
employment offices throughout the country 
and In increasing their usefulness by devel¬ 
oping and prescribing minimum standards 
of efficiency, assisting them tn meeting prob¬ 
lem* peculiar to their localities, promoting 
uniformity in their administrative and sta¬ 
tistical procedure, furnishing and publish¬ 
ing Information as to opportunities for em¬ 
ployment and other information of value In 
the operation of the system, and maintain¬ 
ing a system for clearing labor between the 
several States. 

tb) Sec. 4 of the Act provide* that 
any State which wishes to receive funds 
under the Act must, through its legisla¬ 
ture, accept the provisions of the Act and 
must designate or authorize the creation 
of a State agency vested with all the 
powers necessary to cooperate with the 
USES under the Act. 

(c) Sec. 8 of the Act requires that 
State agencies submit to the Secretary 
of Labor detailed plans for carrying out 
the provisions of the Act within the 
State. 

td) Sec. 9 of the Act requires State 
agencies to make operational and ex¬ 
penditures reports as prescribed by the 
Secretary of Labor. It requires the Sec¬ 
retary to monitor State agencies opera¬ 
tions and expenditures, and authorizes 
the Secretary to apply remedial actions 
to State agencies which have violated 
the Secretary’s rules and regulations, 
after notice to the State agency. 

<e> Sec. 11 of the Act establishes a 
Federal Advisory Council to advise the. 
Secretary on the operation of the em¬ 
ployment service system. It also requires 
that State agencies establish similar ad¬ 
visory councils. 

(f) Sec. 12 of the Act authorizes the 
Secretary to make such rules and regu¬ 
lations as may be necessary to carry out 
the provisions of the Act. 

g 651.3 FrdiTdl Malulrn governing ihr 
employment service mtrm. 

(a> The Wagner-Peyser Act of 1933. 
as amended. 29 U.S.C. 49 et seq., sets 


forth the basic responsibilities of the em¬ 
ployment service system. 

<b) In addition to Wagner-Peyser Act 
responsibilities, the employment service 
system is governed or afTectod by the 
following Federal statutes: 

Cl, The Social Security Act, Titles III. 
IX and XU: 

(2) 38 U.S.C. Chapters 41 and 42; 

<3> Titles VI and VTI of the Civil 
Rights Act of 1964: 

(4) Sec 2t2<a> <14> of the Immigra¬ 
tion ami Nationality Act: 

i5> The Consolidated Fhrm and Rural 
Development Act of 1972. and 

(6) The Farm labor Contractor Reg¬ 
istration Act of 1963, as amended. 

§651.4 Executive Order* afTrding tl»r 
employment •rrvlce nultm. * 

The following Executive Orders have 
an Impact upon the employment service 
system: 

(a) Executive Order 10582—Imple¬ 
menting the Buy American Act; 

(b> Executive Order 10650—Relating 
to the Selection of Persons with Critical 
Skills for Enlistment in the Ready 
Reserves; 

<c> Executive Order 11190—Relating 
to the Screening of the Ready Reserve: 

fd> Executive Order 11075—Providing 
for the Implementation of the Trude Ex¬ 
pansion Act; 

»e> Executive Order 11141—Declaring 
a Public Policy Against Discrimination 
on the Basis of Age: 

(() Executive Order 11246—Relating 
to Equal Employment Opportunity; 

<g> Executive Order 11478—Relating 
to Equal Employment in the Federal 
Government; 

<h ) Executive Order 11307—Providing 
for the Coordination of Federal Programs 
Affecting Agricultural and Rural Area 
Development; 

<i> Executive Order 11490—Relating 
to Emergency Preparedness Functions: 

<J) Executive Order 11575—Relating 
to the Disaster Relief Act. 

<k> Executive Order 11701—Relating 
to Employment of Veterans by Federal 
Agencies and Government Contractors 
and Subcontractors. 

§651.5 Formal of ihe regulation* for 
•hr employment service •otrm. 

<a> Part 851 contain* the general pro¬ 
visions governing the Federal-State em¬ 
ployment service system. 

<b> Part 652. when published, will set 
forth the basic requirements relative to 
the establishment and organization of 
State employment service agencies. 

<c> Part 653 contains the requirements 
governing the principal services of the 
employment service system. 

<d» Part 654. when published, will set 
forth the provisions governing special 
services of the employment service 
system. 

<e) Part 655. when published, will con¬ 
tain the labor certification process for 
the temporary employment of foreign 
workers m the United States. 

if) Part 656 contains the regulations 
governing the labor certification process 
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for the permanent employment of for¬ 
eign workers in the United States. 

<g> Part 657. when published, will set 
forth the requirements for State agency 
program budget plans, including their 
development, submission, and approval, 
and the allocation of funds to the State 
agencies. 

• h) Part 658 contains the general ad¬ 
ministrative provisions of the employ¬ 
ment service system, including personnel, 
fiscal, reporting, and nondiscrimination 
standards, the employment service com¬ 
plaint system, and monitoring and en¬ 
forcement standards. 

§ 651*6 C!iin»oli<iatr<l table of rotilcnt* 
for Part* 651—658. 

The table of contents for Parts 651-658 
U as follows: 


PART 651—GENERAL PROVISIONS GOV¬ 
ERNING THE FEDERAL STATE EMPLOY¬ 
MENT SERVICE SYSTEM 

Sec. 

651.1 Scope and purpose of the Federal- 
State employment service system 
0512 . Basic structure of the employment 
service system. 

0513 Federal statute* governing the em¬ 
ployment service system 

651.4 Executive Orders affecting the em¬ 

ployment service tystem 

651.5 Format of the regulation* for the 

employment rervtce system 
051.6 Consolidated table of content* for 
Parts 651-668. 

651.7 Definition* of terms used In Parts 
551-658. 

P/un* 652— Basic Organization or thu Em- 
floymext Service System (Reserved) 

Pait 663— Service* or rtta Employment 
Service System 

SL'WART A—SASIC SERVICES OT THE EMFLOT- 
MENT RUlVICC SYSTEM 1 RESERVED) 

SCBTAET •—SEE VICES FOR MIGRANT AND SEA¬ 
SONAL FAEMWOftKOU IMM'ES, 

Bee. 

653.100 Purpose and scope of subpart 

653.101 Provision of services to migrant and 

seasonal farmworkers < MSFWi). 

653.102 Job Information. 

663.103 MSFW job applications. 

653 104 Job application* of MSFW families 
and crew members 

663.105 Situations requiring neither full 
applications nor waivers 
663406 E8 day-haul responsibilities. 

653 107 Outreach. 

663408 Requirement* for intrastate and In¬ 
terstate job orders seeking agri¬ 
cultural workers. 

053409 Changes In crop and recruitment 
situations. 

653410 Field check*. 

663411 State agency self-monitoring 
663412 Data collection. 

663413 Disclosure of data. 

653 114 State agency staffing requirements. 
653 115 State agency program budget plans. 

aUDPAET C—SERVICES FOE VETERAN! 

653 200 Purpose and scope of subpart. 
653.201 Definitions of terms used in subpart. 

fCDEBAL administration 

653 210 Role of the Administrator. 

653.211 Role of the Veterans Employment 

Service (VES). 

653.212 Role of Regional Administrator 

(RA). 
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S«c. 

653.213 Assignment and role of Regional 

Veterans Employment Represen¬ 
tative* (RVKRa). 

653.214 Assignment and role of State 

Veterans' Employment Represen- 
tatlvea (SVERh) . 

standard* or performance governing state 

AGENCY SQYICCS TO VETERANS AND ELIGIBLE 

mom 

653.220 Standards of performance 
653 221 Standards of performance governing 
State agency services. 

653.222 Performance standard on facilities 

for VE8 staff. 

653.223 Performance standards on report¬ 

ing 

653.224 Performance standards governing 

the assignment and role Of Local 
Veterans' Employment Repre¬ 
sentatives (LVKRa). 

653.225 Standards of performance govern¬ 

ing State agency cooperation and 
coordination with other agencies 
and organisations interested in 
the employment development of 
veterans and eligible persons. 

653.226 Standards of performance govern¬ 

ing complaints of veterans and 
eligible persons. 

FEDERAL MONITORING OE STATE AGENCY 
CQMPUAMCX 

653.230 Veterans preference Indicators of 

compliance. 

653.231 Secretary's annual report to Con¬ 

gress 

Pajit 654—Snerut. RisPoNsimuTra or tot 
Employment Service 8ysto« |Risbivxx>| 

Past 655— Labor Certification Process Fos 
THE TEMPORARY EMPLOYMENT OP ALIENS IN 

the United States [Re&sevez}] 

Past 656—Labor Certification Pbocess Foe 

TOT PERMANENT EMPLOYMENT OP ALIENS 
tN the United States 

SOIKPABT A—PUKPOSC AND SCOPS OP PAST flftfl 

656.1 Purpose and scope of Part 656. 
6562 Description of the Immigration and 
Nationality Act and of the De¬ 
partment of Labor's role there¬ 
under. 

SUBPAET D—OCCUPATIONAL LA DOS 
CEKTin CATION DETERMINATIONS 

656.10 schedule A 

656.11 Schedule B. 

SUBPAET C—LASOB CEE TIFTCATION PROCESS 

656 20 Introduction. 

656.21 Basic labor cer tin cation application 

process. 

656.22 Applications for labor certifications 

for Schedule A occupations. 

666.23 Applications for labor certifications 

for Schedule B occupations; re¬ 
quests for waivers from Schedule 
B. 

656.24 Labor certification determinations 

656 25 Procedures following a labor certi¬ 

fication determination. 

656 26 Administrative-judicial review of 

denials of labor certification. 
656.27 Hearings 

65626 Document transmittal following 

the granting of a labor certifica¬ 
tion. 

666.29 Piling of a new application after the 
denial of a labor certification. 
65640 Validity of and Invalidation of la¬ 

bor certifications 

656.31 labor certification Replications In¬ 

volving fraud or willful misrepre¬ 
sentation. 

656 32 Fees for servlcea and documents. 


SUBPAET D—DEFINITIONS 

Sec. 

656.50 Definitions, for purposes of thU. 

Part, of terms used In this Part. 

SUBPAET P-ADDRESSES OP DEPARTMENT OP 

LASOB REGIONAL OFFICES 

666 60 Addresses of Department of Labor 
regional offices. 

Past 657— Provisions Governing Oka nth To 
State Agencies for Employment See vices 
Activities (Resolved) 

Paet 658— Administrative Provisions Gov¬ 
erning the Employment Service System 

SURF ART A— { RESERVED) 

SUBPART D—[RESERVED) 

SUBPAET 0—[ RESERVED | 

SUBPAET 0— [ RESERVED ] 

SUBPAET E—EMPLOYMENT SOI VICE COMPLAINT 
SYSTEM 

658.400 Purpose and scope of subpart. 

658.401 Types of complaints handled by £S 

complaint system. 

STATE AGENCY U COMPLAINT SYSTEM 

658.410 Establishment of State agency ES 

complaint systems. 

658.411 Initial handling of complaints by 

the State or local office. 

658.412 State agency officials responsible for 

handling E8-related complaints. 

658.413 Action on ES-reUtcd complaints 

concerning employers 

658.414 Action on ES-related complaints 

concerning the State agency. 

658.415 Hearings. 

658.416 Decision of the hearing official. 

FEDERAL RS COMPLAINT SYSTEM 

858 420 Establishment of the ES complaint 
system at the ETA regional office. 
658 421 Handling of complaints by the RA. 
658 422 Hearing*. 

658.423 Decision of the DOL Hearing Officer 

SUBPART r—DISCONTINUATION OP SERVICES TO 
EMPLOY EBB BY THE EMPLOYMENT SERVICE 
SYSTEM 

658 500 Scope and purpose of subpart 
658.501 Informal resolution. 

658502 Discontinuation of services 


RUBPART O—REVIEW AND ASSESSMENT OP STATE 
AGENCY COMPLIANCE WITH EMPLOYMENT 
SERVICE REGULATIONS 

658.600 Scope snd purpose of subpsrt. 

658 601 State agency re«Dontlbll!ty. 

668 602 HTrA national office responsibility. 
658 603 ETA regional office responsibility. 

666 604 Assessment and evaluation of pro¬ 
gram performance data. 

658 606 Communication of findings to 8tate 
agencies. 


SUBPAET H—FEDERAL APPLICATION OF REMEDIAL 
ACTION TO STATE AGENCIES 


658.700 

668.701 


658.702 

658.703 

658.704 
658 705 
058 706 
658 707 
658 708 
658 700 
657710 
658.711 


Scope and purpose of subpart 
State agency violations of ES reg¬ 
ulations. 

Initial action by the RA. 
Disallowance of expenditures, cor¬ 
rective action plans. 

Remedial actions. 

Decision to decertify. 

Notice of remedial action. 

Requests for hearings. 

Heart ngi. 

Conduct of hearings 
Decision of the Hearing Officer 
Decision of the Secretary 


§651.7 Definitions of terms used in 
Parts 651—658. 

‘•Administrator. United States Employ¬ 
ment Service (Administrator)” shall 
mean the chief official of the United 
States Employment Service (USES) or 
the Administrator's designee. 

'•Agricultural worker” shall mean a 
worker, whose primary work experience 
has been In Industries with a Standard 
Industrial Classification (SIC) of 01-07, 
except 027. 074. 0752, 0761. and 078. 
whether alien or citizen, who Is legally 
allowed to work permanently In the 
United States. 

'•Applicant” shall mean a person who 
contacts a local office to seek employ¬ 
ment or employability development serv¬ 
ices. 

“Application Card” shall mean the 
basic local office record for an applicant. 

“Day-haul” shall mean the assembly 
of workers at a pick-up point, transpor¬ 
tation of them to agricultural employ¬ 
ment. and the return of the workers to 
the pick up point on the same day, 

“DOL” shall mean the Department of 
Labor. 

“D.O.T” shall mean the Dictionary of 
Occupational Titles, the reference work 
published by the USES which contains 
brief, non-technical definitions of US. 
job titles, distinguishing number codes, 
and worker trait data. 

“Employment and Training Adminis¬ 
tration (ETA)” shall mean the compo¬ 
nent of the Department of Labor con¬ 
taining the United States Employment 
Service (USES). 

“Employment Sendee <ES»” shall 
mean the nationwide system of public 
employment offices consisting of the 
United States Employment Service 
i USES». its grantee State agencies, and 
the various offices of the State agencies. 

“ES” shall mean “employment 
service”. 

“E8 regulations** shall mean the Fed¬ 
eral regulations at 20 CFR Parts 601- 
604, 620, 621. and 651-658. and at 29 
CFR Parts 8. 26 and 75. 

”ETA” shall mean the Employment 
and Training Administration. 

“Hearing Officer” shall mean a De¬ 
partment of Labor official, hearing offi¬ 
cer or Administrative Law Judge, desig¬ 
nated to preside at DOL administrative 
hearings. 

“Interstate Job order” shall mean a 
Job order describing one or more hard- 
to-fill Job openings which a State agen¬ 
cy uses to request recruitment assist¬ 
ance from other State agencies. Job or¬ 
ders used for day-haul operations which 
extend across State lines and Job Banks 
which extend across State lines are not 
included in this definition. 

“Intrastate job order” shall mean a 
Job order describing one or more hard- 
to-fill Job openings, which a local office 
uses to request recruitment assistance 
from other local offices within the State. 
Placement into a Statewide Job Bank 
system in and of itself does not make a 
Job order an intrastate job order. The 
Job order shall be an intrastate Job order 
only if the job order taker makes the 
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determination that workers are needed 
from other parts of the State which ore 
not within commuting distance of the 
worksite. 

“Job Bank" shall mean the employ¬ 
ment service's computerized Job data 
storage system. 

“Job Information Service <JIS>“ 
shall mean a unit or an area within an 
ES local office where applicants pri¬ 
marily, on a self-service basis or with 
minimum professional help, can obtain 
specific and general information on 
where and how to get a Job. 

'Local office*' shall mean a local em¬ 
ployment service office which is part of a 
State agency. A local office which serves 
a significant number of MSFWs shall 
mean a local office which is officially 
designated as such by the ETA. 

“Local office manager’* shall mean the 
ES official in charge of all ES activities in 
a local office of a State agency 

“Local Veterans* Employment Repre¬ 
sentative <LVER>" shall mean the local 
office official designated by the State Di¬ 
rector to serve veterans and eligible per¬ 
sons as defined at $ 653.201 of this chap¬ 
ter. 

'*LMI“ shall mean labor market infor¬ 
mation. 

“Migrant" shall mean both: 

<1> “Migrant Farmworker,^" that is, a 
seasonal farmworker whose farmwork 
experience during the preceding 12 
months required travel such that the 
worker was unable to return to his/her 
residence (domicile) in the same day; 
and 

(2) “Migrant Food Processing Work¬ 
er." that is, a person who has had expe¬ 
rience during the preceding 12 months 
doing food processing (as classified in the 
1972 Standard Industrial Classification 
SIC) definitions 201, 2033. 2035, and 
2037 for food processing establishments) 
for a scheduled period of less than 160 
days, provided that it required travel 
such that the worker was unable to re¬ 
turn to his/her residence (domicile) in 
the same day. 

“MSFW" shall mean a migrant or sea¬ 
sonal farmworker. 

“RA"; see “Regional Administrator *. 

“Program Budget Plan (PBP>“ shall 
mean the annual planning document for 
the SESA required by Sec. 8 of the Wag¬ 
ner-Peyser Act containing the SESA’s 
detailed planning, programming and 
budget for carrying out employment se¬ 
curity activities. For the purpose of ES 
regulations, this definition shall be re¬ 
stricted to the employment service por¬ 
tion of the PBP. 

“Regional Administrator, Employment 
and Training Administration (RA)’* 
shall mean the chief DOL Employment 
and Training Administration «ETA> of¬ 
ficial In each DOL regional office. 

“Regional Veterans' Employment Rep¬ 
resentative (RVER) “ shall mean the 
Federal official designated by the Direc¬ 
tor, Veterans Employment Service (VES) 
In each DOL regional office who. under 
the RA. serves veterans and eligible per¬ 
sons as defined at 1653.201 of this 
Chapter. 
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“Seasonal farmworker" shall mean a 
person who has had at least 25 days 
experience during the preceding twelve 
months working for wages in farmwork 
for a scheduled period of less than 150 
consecutive days at any one establish¬ 
ment engaged in agricultural production 
or agricultural services (as classified In 
the 1972 Standard Industrial Classifica¬ 
tion <8X0 definitions Included In indus¬ 
tries 01 through 07. except 027. 074. 0752, 
0761 and 078). Nonmigrant individuals 
who are full-time students are excluded, 
as are migrant workers who are full-time 
students but who travel In organized 
groups rather than with their families. 

(1) For purposes of this definition an 
“establishment" shall mean an economic 
unit, generally at a single physical loca¬ 
tion, where business is conducted or 
where (or from which) services are per¬ 
formed. (For example, a farm, orchard, 
ranch, or an organization providing agri¬ 
cultural commodities or services from a 
single location.) Farm labor contractors 
and crew leaders are not considered es¬ 
tablishments. but the organizations to 
which they supply workers are to be con¬ 
sidered establishments for purposes of 
this definition. 

(2> For purposes of this definition, an 
individual who is hired repeatedly on a 
short term basis is a seasonal farmworker 
even if this results in his/her working for 
any one agricultural establishment for 
a period of 150 consecutive days or more. 

(3) There are two types of seasonal 
farmworkers—migrant and non-migrant. 

“Secretary" shall mean the Secretary 
of Labor or the Secretary's designee. 

“SESA"; see “State Employment Se¬ 
curity Agency". 

“Solicitor" shall mean the chief legal 
officer of the U S. Department of Labor 
or the Solicitor’s designee. 

"State" shall include the fifty states, 
the District of Columbia, Guam, Puerto 
Rico, and the Virgin Islands. 

“State Administrator" shall mean the 
chief official of the State Employment 
Security Agency (SESA•. 

“State agency" shall mean the State 
employment service agency designated 
under section 4 of the Wagner-Peyscr 
Act to cooperate with the USES in the 
operation of the employment service sys¬ 
tem. 

“State Director" shall mean the chief 
official of the State employment service 
agency 'State agency). 

“State Employment Security Agency 
tSESA>" shall mean the State agency 
which, under the State Administrator, 
contains both the State employment 
service agency ‘Staxe agency) and the 
State unemployment compensation 
agency. 

•'State hearing official" shall mean a 
State official designated to preside at 
State administrative hearings convened 
to resolve ES-rein ted complaints pur¬ 
suant to subport E of Part 658 of this 
Chapter. 

“United States Employment Service 
(USES* " shall mean the component of 
the Employment and Training Admnis- 
tratlon of DOL which was established 
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under the Wagner-Peyser Act of 1933 to 
promote and develop a national system 
of public employment service offices. 

''Veterans Employment Service 
(VES)" shall mean the organizational 
component within the United States Em¬ 
ployment Service which is concerned 
with policies and services relating to em¬ 
ployment development on behalf of vet¬ 
erans and eligible persons as defined at 
§ 653 201 of this Chapter. 

PART 652—BASIC ORGANIZATION OF THE 
EMPLOYMENT SERVICE SYSTEM [RE¬ 
SERVED] 

22. Part 652 Is added and reserved. 


PART 653—SERVICES OF THE 
EMPLOYMENT SERVICE SYSTEM 

23. Subpart B is added to Part 653. 

• « • • • 

Subpart 8—Service* for Migrant and Saaaonal 
Farmworker* (MSFW*) 

Sec 

053 100 Purpose and scope of subpart. 
053.101 Provision of services to migrant and 
seasonal farmworkers < MSFWs) 

663.102 Job information. 

653.103 MSFW job applications 

663 104 Job applications or MSFW families 
and crew members 

053.10S Situations requiring neither full ap¬ 
plications nor waivers 
653 106 ES day-haul responsibilities. 

<553.107 Outreach. 

653.106 Requirement* for Intrastate and 
Interstate job orders seeking agri¬ 
cultural workers. 

653.109 Changes In crop and recruitment 
situation* 

653 110 Field checks 

653.111 State agency self-monitoring 

053 112 Data collection. 

653.113 Disclosure of data. 

653 114 State agency staffing requirements. 
653.115 State s^ertcy program budget plans. 


Subpart B—Services for Migrant and 
Seasonal Farmworkers (MSFWs) 

Authority: Wagner-Peyser Act of 1933, a* 
amended. 29 tJS.C 49 et seq.. unless other¬ 
wise noted. 

§ 653.100 Purpose and scope of sub- 
part. 

This subpart sets forth the principal 
regulations of the USES for counseling, 
testing, and Job and training referral 
services for migrant and seasonal farm¬ 
workers i MSFWs» on a basts which is 
qualitatively equivalent and quantita¬ 
tively proportionate to services provided 
U> non-M8FWs. It also contains require¬ 
ments that State agencies establish , a 
system to monitor their own compliance 
with USES regulations governing serv¬ 
ices to MSFWs. including the regulations 
under this subpart. 

§653.101 Provision of service# to mi¬ 
grant and seasonal farmworker* 
(MSFW*), 

(a) Each State agency and each local 
office shall offer to migrant and seasonal 
farmworkers (MSFWs) the full range of 
employment services, benefits and pro¬ 
tections. including the full range of 
counseling, testing, and Job and train¬ 
ing referral services as arc provided to 
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non-MSFWs. In providing such services, 
the State agency shall consider and be 
sensitive to the preferences, needs 
and skills of individual MSFWs and 
the availability of job and training 
opportunities. 

<b) Bach State agency shall assure 
that, in a local area, the same local of¬ 
fices, including itinerant and satellite 
offices, but exclusive of day-haul opera¬ 
tions and temporary seasonal facilities, 
offer service to both non-MSFWs and 
MSFWs Separate farm labor service 
local offices, which offer only farmwork 
to agricultural workers while another 
local office serving the same geographic 
area offers other ES services to other 
applicants, are prohibited so that all 
applicants arc able to receive employ¬ 
ment services on the same basis. 

§653.102 Job information. 

(a) Each State agency shall assure 
that the same job information. Including 
Job Bank order Information, which is 
regularly provided to areas not contain¬ 
ing a significant number of MSFWs. 
shall be extended into nearby areas 
which contain a significant number of 
MSFWs. 

(b) State agencies shall assist MSFWs 
to use Job information. 

§ 653.103 M$FW job application*. 

<a> Every local office shall determine 
whether or not applicants arc MSFWs as 
defined at 5 651.7 of this Chapter 

(b) Exceot as provided in 5 653 105 of 
this subpart, when an MSFW applies for 
a lob or registers for work at a local 
o ffice, the local office shall explain to the 
MSFW orally and'or in writing the ben¬ 
efits which might follow from the filing 
of a full application, such as counseling, 
lob development and testing. Local 
offices which serve a significant number 
of MSFWs shall give or write the ex¬ 
planation In Spanish whene ver a sig¬ 
nificant number of such MSFWs arc 
fluent and/or literate In Spanish but are 
not. fluent or literate In Er>gti«h Other 
local offices shall provide such MSFWa 
with the same services whenever this is 
feasible. 

(c> If the MSFW wishes to file a full 
application, the local office shall make 
sure that the application Is compete and 
eludes the significant history of the 
MSFW’s prior employment, training 
and educational background and a state¬ 
ment of any desired training and/or em¬ 
ployment. All applicable items shall be 
completed according to the ETA in¬ 
structions for preparation of the appli¬ 
cation card 058-511). Additional D.O.T. 
codes shall be assigned based on the 
MSFW’s work history, training, and 
skills, knowledges, and abilities, and sec¬ 
ondary cards shall be completed and sep¬ 
arately filed. 

(d)(1) If an MSFW does not wish to 
file a full application, a partial a onll- 
cation shall be taken and the MSFW 
shall be requested to sign a waiver of 
additional ES services at that time ex¬ 
cept for job referral and referral to 
training or supportive services. In no 
case may job referral or referral to 
training or supportive services be re¬ 
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fused because an MSFW has waived a 
full application. The MSFW shall then 
be offered job referral services and refer¬ 
ral to available training and supportive 
services, with the assistance of a staff 
member and/or through self-selection 
In a Job Information Service <J1S>, if a 
JIS is available. 

(3) If the waiver form is in English, 
it shall be worded as follows unless the 
Administrator has approved a State 
agency’s alternate wording: 

Waive* or Fuu. Afipucatiow 

I liavo boon advised or my right to com¬ 
plete this application and 1 have been told 
of the additional services I may get If l do. 
I do not want these additional services and 
I do not want to complete tho full applica¬ 
tion at this time 

Signature of Applicant 


Employment Service Representative 

(3) If a Spanish waiver form is used, 
it shall be worded as follows 'except that 
it may be revised to accommodate col¬ 
loquial differences* unless the Adminis¬ 
trator has approved a State agency's al¬ 
ternate wording: 

Renuncia ok SoLicrruo Enteoa 

Me han avisado de ml derecho de lienor 
tod a* las partes de esta soilcitttd y me han 
Informado de los acrviclos adlclonaies que 
pudlcra rcctblr a* lo hago. No dceco estos 
ftcrvidos adlclonaies. nl dcseo lienor )a aoll- 
citud enter* a e*te ticxnpo 

Pecha:...— . 

Firma del 8ollcitante 

Representing* del Servlclo de Empleo 

(4) Local offices, which keep applica¬ 
tions in a computer file, shall use an 
additional hard copy waiver form which 
shall be signed by the applicant and the 
interviewer. 

♦ e> If an MSFW does not wish to file 
a full application or sign a waiver, the 
interviewer shall try to obtain enough 
information to complete n partial appli¬ 
cation and shall then sign the waiver on 
the ES representative line noting that 
the applicant did not wish to sign, and, 
if possible, the reason. The interviewer 
shall offer to refer the applicant to any 
available Jobs for which the MSFW may 
be qualified, and shall advise the MSFW 
that the MFSW may file a full applica¬ 
tion at any time. 

<l) If a partial application is taken, 
the local office shall assure that the 
following items are completed on the 
application card: 

(11 Social Security Number: 

<2) Applicant Type 'new or renewal^; 

(3) Name; 

'4) Address. Including name of coun¬ 
ty, and phone number; 

(5) Sex; 

<6> Birth date; 

(7) Highest school grade completed; 

<8> County code; 

<9> Group; 

(10) Spanish-American; 

Ml) Seasonal Farmworker migrant/ 
migrant food processing worker; 

(12) Registration date; 

(13) Employment status; 


(14) Claimant; 

♦ 15) Local office; and 

cl 61 Any additional characteristics 
which apply 'such as Veteran. Handi¬ 
capped, and food stamp*. 

♦ g) Partial applications for MSFW.s 
.shall be filed in accordance with local 
office procedures lor filing other partial 
application. 

'h> At least those MSFWs who file 
full or partial application shall be issued 
an Identification Card at the Initial visit 
and shall be advised to show it when¬ 
ever they use employment service fa¬ 
cilities or services. 

§653.101 Job application* of MSFW 

familir* and ere* member-. 

<a> Except as provided at 14 653.103 
<et and 653.105 of this subpnrt, no local 
office shall refer an MSFW family or 
crew unless each working member of 
the family or crew, and the crew leader 
or family head (If the crew leader or 
family head Is a working member), has 
cither filed a full application or signed a 
waiver either at the local office or in 
the presence of an outreach worker 
Local offices, however, may provide gen¬ 
eral Information, such as on types of 
crops, to crew leaders and family heads 
prior to the registration of all working 
members. 

♦ b» No local office shall service a farm 
labor contractor on a job order for agri¬ 
cultural workers unless the farm labor 
contractors shows a valid Federal Farm 
Labor Contractor <FLC> certificate, 
where required by Federal law, and n 
valid State certificate where required by 
State law. If a farm labor contractor is 
temporarily without his or her valid FLC 
certificate, the local office shall try to 
verify the existence of the valid FLC by 
telephoning the Department of Labor's 
Employment Standards Administration 
regional office. The local office, however, 
shall not serve the farm labor contractor 
until the existence of the valid FLC is 
verified. 

§653.105 Situation* rrquirinji neither 
full job upplirntSon* nor waiver*. 

' a» If a MSFW has been referred on 
an interstate or Intrastate order and 
it is known to the order-holding local 
office that the MSFW has completed a 
full application or waiver in the appli¬ 
cant-holding office or elsewhere, an ad¬ 
ditional application or waiver need not 
*be taken bv the order-holding office 
unless the MSFW requests ES services 
In addition to referral on the interstate 
or intrastate Job order. 

(b) If the 8tate agency is operating 
a day-haul facility, a full application 
shall be taken whenever an MSF*W re¬ 
quests the opportunity to file a full ap¬ 
plication unless this is impractical at 
that time. Waivers need not be ob¬ 
tained. In such cases, a full application 
shall be taken at the earliest practical 
time. 

§653.106 F.S i!ny.|inul m*pon*»ibili«ir*. 

<a) This section applies not only to 
MSFWs, but to all workers who use 
State agency operated day-hauls. 
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<b> State agencies may establish an 
agricultural day-haul to facilitate the 
employment of workers living within 
daily commuting distance of places of 
employment. State agency staff shall 
operate any day-haul established by the 
State agency. No applicant shall be re¬ 
ferred to any day-haul which is not 
operated by State agency staff. 

Before It establishes an agricul¬ 
tural day haul, a State agency shall con¬ 
duct a survey to determine need and 
feasibility. The State agency shall docu¬ 
ment the method and results of the sur¬ 
vey. 

(d) State agency operated day-hauls 
may extend across State lines, provided 
the State agencies Involved enter Into 
written working agreements Such 
agreements shall provide for offices in 
each State to rommunlcate directly with 
each other. Such agreements may pro¬ 
vide for the visiting of “demand" State 
employers by "supply? State agency per¬ 
sonnel the active participation of "de¬ 
mand" State agency personnel in the 
recruitment and referral activities of the 
"supply" State, and other arrangements 
designed to facilitate the flow of labor. 
State agencies shall secure the written 
approval of the RA before putting such 
an interstate agreement into effect, or of 
both RA* if the States are In different 
ETA regions. 

(e> At State agency operated day- 
nouls: 

(1) Job applications shall be taken 
pursuant to 5 853,105(b) of this subpart. 
Workers using day-hauls shall be in- 
rormed of the nvailability of ES services 
such as counseling, testing, and referral 
to jobs, training and supportive services. 

(3) Information such as posters and 
pamphlets concerning the ES complaint 
procedure, appropriate unemployment 
compensation programs, wage and hour 
information, equal opportunity, age dis¬ 
crimination, and worker protection and 
benefits shall be made available at day- 
haul facilities, Such posters and pamph¬ 
lets shall be. printed In English and, if 
the day-haul is used by workers who are 
fluent and/or literate In Spanish but not 
in English, in Spanish. 

(3) To the extent feasible, job order 
information shall be used to expose ap¬ 
plicants to a wide range of Job oppor¬ 
tunities. and assistance in the use of 
such information shall be provided. 

(4) In taking employer job orders. ES 
^taff shall record the number of work¬ 
ers needed, the work to be performed, 
the transportation arrangements, the 
'vages. and the length of the working day 
and other relevant working conditions. 
The employer shall be told to notify the 
day-haul site or appropriate local office 
of any' change In labor needs, working 
renditions, etc. which would materially 
affect the Job order. 

<5> ES staff shall monitor the compli¬ 
ance by employers and their agents and 
by crew leaders with E3 regulations. To 
the extent of their expertise, they shall 
also observe the compliance by employers 
their agents and by crew leaders 
with relevant Federal and State laws 
governing vehicle registration, wages. 


hours, working conditions, and nondis¬ 
crimination. If the ES staff observes an 
apparent violation of E8 regulations, 
they shall report this to the local office 
manager and the procedure* set forth at 
subpart F of Part 658 of this Chapter 
shall be followed. If ES staff observe an 
apparent violation of laws other than ES 
regulations, they shall report this to the 
local office manager and the local office 
manager shall refer the matter to the 
appropriate Federal or State enforce¬ 
ment agency. 

<f> 8tnte agencies are encouraged to 
develop written agreements with enforce¬ 
ment agencies, in accord with which the 
enforcement agencies will spot-check for 
law violations at day-hauls operated by 
the State agency. 

§ 6653.107 Out reach. 

(a) State agencies .shall operate out¬ 
reach programs for MSFWs who may be 
in need of service both in home-base 
area* while they are in residence and In 
places along the migrant stream. 

*b> The outreach program shall in¬ 
clude an active effort to contact MSFWs 
who do not come to local offices by seek¬ 
ing out such workers in their living areas 
and or if possible, in their work places. 
The program shall also involve develop¬ 
ing and improving ES relationships with 
public and private community agencies. 
MSFW groups and employers. State 
agencies shall also explore the possibil¬ 
ity of conducting and'or coordinating 
outreach through public and private 
community agencies and MSFW groups. 

(c) Both home base and in-stream 
outreach for MSFWs shall attempt to ex¬ 
plain to MSFW* available local office 
services with respect to referral to long- 
range. year-round employment oppor¬ 
tunities, alternatives to seasonal or mi¬ 
gratory agricultural work, training 
opportunities, social services, including 
Federal and State assistance program*, 
and with respect to the ES complaint 
procedures set forth in subpart E of Part 
658 of this Chapter. Outreach workers, 
however, shall not include, a* port of 
their outreach activities, political or 
unionization activities. 

§ 6653.108 Rrquirrnirnt» for inf nutate 
and interstate job order* necking 
agricultural worker*. 

ta> This section contains the require¬ 
ments for intrastate and interstate Job 
orders seeking agricultural workers. This 
section, therefore, contains requirements 
w'hlch affect not only’ MSFWs, but which 
affect all agricultural workers who are 
recruited through the ES Intrastate or 
interstate clearance systems. 

(b> (i> In view of the statutorily 
established basic function of the em¬ 
ployment service as a no-fee labor ex¬ 
change. that is. a* a forum for bringing 
together employers and job seekers, 
neither the ETA nor the State agencies 
are guarantors of the accuracy or truth¬ 
fulness of information contained on Job 
orders submitted by employers. Nor does 
any job order accepted of recruited upon 
by the ES constitute a contractual Job 
offer to which the ETA or a State agency 


1* in any way a party'. Nevertheless. If the 
ETA or a State agency discovers that an 
employees Job order contains a material 
misrepresentation, the procedures at 
Subpart F of Part 658 of this Chapter 
shall be followed. 

(2) As soon as it is administratively 
convenient, intrastate and interstate Job 
orders shall be amended to Include the 
language of the first two sentences of 
paragraph (b)(1) of this section. 

(c) No local office shall place a Job 
order for agricultural workers into In¬ 
trastate clearance unless: 

<1> The job order does not contain an 
unlawful discriminatory specification by 
race, color, religion, national origin, age. 
sex. citizenship, mental or physical sta¬ 
tus unrelated to Job performance (hand¬ 
icap >, or veteran or nonveteran status; 

(2) The employer has signed the 
statement required by paragraph (c) <3> 
of this section that the job offer states 
all the material terms and conditions of 
the employment, including 

(!) The crop: 

<U) The nature of the work: 

(ill) The anticipated period and hours 
of employment: 

<iv> The anticipated starting date of 
employment and the anticipated num¬ 
ber of weeks and days thereafter for 
which work will be available: 

(v> The hourly wage rate or the piece 
rate estimated in hourly wage rate 
equivalent*: 

(vi) Any deductions to be made from 
wages; 

(vll) Any non-monetary benefit* to be 
provided by the employer ; 

(vlil) Any days or weeks for which 
work is guaranteed, and. for each guar¬ 
anteed week of work, the exclusive man¬ 
ner in which the guarantee may be 
abated due to weather conditions or 
other Acts of God beyond the employer’s 
control; 

(lx) Any bonus or work incentive pay¬ 
ments or other ext vases which will be 
paid by the employer In addition to the 
basic wage rate, including the antici¬ 
pated time period (s) within which such 
payment* will be made. No such pay¬ 
ments. however, shall be made con¬ 
tingent upon the worker continuing 
employment beyond the period of em¬ 
ployment specified in the Job order or. 
In the case of any worker with children 
of school age who has migrated away 
from home with such children, beyond 
the time needed to return home for the 
beginning of the school year; 

(x) An assurance that the working 
condition* comply with applicable Fed¬ 
eral and State minimum wage, child la¬ 
bor. social security, health and safety, 
farm labor contractor registration and 
other employment-related laws; and 
<xi> An assurance that the employer 
will provide a copy of the work contract 
to the worker, which shall be written In 
Spanish if the worker is fluent or liter¬ 
ate in Spanish but is not fluent or lit¬ 
erate in English. 

(3) The employer has read the order 
and has verified that the Job order con¬ 
tains all the material terms and condi¬ 
tions of the job. and that all items 
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therein are actual conditions of the Job 
offer by signing the following statement: 
“This job offer describes the actual terms 
and conditions of the employment being 
offered by me and contains all the ma¬ 
terial terms and conditions of the Job’*: 

(4) The wages and working conditions 
offered are not less than the prevailing 
wages and working conditions among 
similarly employed agricultural workers 
in the area of intended employment or 
the applicable Federal or State minimum 
wage, whichever is higher. If a base rate 
and a bonus is offered, the base rate 
must be not less than the prevailing wage 
rate or applicable Federal or 8tate mini¬ 
mum wage, whichever is higher: 

(5) The employer has agreed to pro¬ 
vide or pay for the transportation of the 
workers on at least the same terms as 
transportation is commonly provided by 
employers in the area of intended em¬ 
ployment to agricultural workers re¬ 
cruited from the same area of supply; 

(6) If the workers are to be housed, 
the employer has signed an assurance 
that its housing meets the full set of 
standanls set forth at Part 620 of this 
Chapter or the full set of standards set 
forth at 29 CFR 1910.142: and 

<7) The local office and the employer 
have attempted and have not been able 
to obtain sufficient workers within the 
local labor market area, or the local 
office anticipates a shortage of local 
workers. 

(d> No State agency shall place a agri¬ 
cultural Job order into interstate clear¬ 
ance unless: 

<1) It meets the requirements set 
forth at paragraphs (c)(1) through (c) 
(5) of this section; 

(2) The employer will provide hous¬ 
ing for the workers which meets the full 
set of standards set forth at Part 620 of 
this Chapter or the full set of standards 
set forth at 29 CFR 1910.142; and 

(3) The State agency and the em¬ 
ployer have attempt and have not been 
able to locate sufficient workers within 
the State, or the State agency antici¬ 
pates a shortage of workers within the 
State. 

(e)(1) The local office shall use the 
agricultural clearance form prescribed by 
ETA, and shall sec that all necessary 
items on the form arc completed, in¬ 
cluding items on attachments to the 
form prescribed by ETA. 

<2) (i> The original of an interstate 
agricultural clearance form shall be re¬ 
tained for the order-holding local office 
files. At a minimum, additional copies of 
the form with all attachments shall be 
distributed as follows: 

(A) At least one clear copy to each of 
the State Agencies selected for recruit¬ 
ment (areas of supply); 

(B) One copy to each applicant¬ 
holding ETA regional office; 

(C) One copy to the order-holding 
(area of employment) State office; 

<D) Two copies to order-holding ETA 
regional office, one of which shall be for¬ 
warded immediately upon receipt to the 
ETA national office: and 

(U> One copy of the form with all 
attachments shall be provided to the re¬ 
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ferred worker by the applicant-holding 
office upon the request of the worker. 

(f> The local office may place an in¬ 
trastate or interstate agricultural order 
for a specific crew leader or worker pre¬ 
ferred by the employer provided the or¬ 
der meets ES nondLscrtmination criteria. 
The order would not meet such criteria, 
for example, if it requested a “white male 
crew leader” or “any white male crew 
leader”. 

(g) Local offices, which serve a signi¬ 
ficant number of agricultural workers 
who are fluent and/or literate in Span¬ 
ish but are not fluent or literate In Eng¬ 
lish, shall us bilingual (English-Span¬ 
ish) staff to assist such workers to un¬ 
derstand the terms and conditions of in¬ 
trastate and interstate job orders. Other 
local offices shall provide such workers 
with the same services if feasible, and/or, 
to the extent feasible, shall provide such 
workers with checklists in Spanish show¬ 
ing wage payment schedules, working 
conditions and other material specifica¬ 
tions of the Job order. As soon as it is 
administratively convenient, such check¬ 
lists shall be amended to include the 
language of the first two sentences of 
9 653.108(b)(1) of this subpart. 

(h> With respect to Intrastate Job 
orders, local offices with access to state¬ 
wide Job Banks using microfiche viewers 
shall provide workers with a statement 
showing wage payment schedules, work¬ 
ing conditions, and the other material 
specifications of the Job order. If needed 
or requested by a worker, a local office, 
which serves a significant number of 
agricultural workers who are fluent 
and/or literate in Spanish but are not 
fluent or literate in English, shall pro¬ 
vide such statements in Sponish. As soon 
as It Is administratively convenient, such 
statements shall be amended to Include 
the language of the first two sentences 
of 9 653.108(b)(1) of this subpart. 

§653.109 Clumgc-* in crop and rccruil- 
ment ftltualion*. 

The labor demand State agency, 
through the labor supply State agency, 
shall inform, os quickly as possible, crews 
and families scheduled through the ES 
clearance system that a crop is maturing 
earlier or later than expected or that 
other material factors including recruit¬ 
ment factors have changed so that the 
State agencies involved may adjust ar¬ 
rangements on behalf of such crews or 
families. If weather conditions, over- 
rccruitmont or other conditions have 
eliminates! the scheduled Job opportuni¬ 
ties. the State agencies involved shall 
make every effort to refer the workers 
to alternate job opportunities, 

§ 653.110 Field rhrdii. 

(a> State agencies, through their local 
offices or otherwise, shall conduct pe¬ 
riodic, unannounced field checks on ag¬ 
ricultural worksites to which MSFW re¬ 
ferrals have been made through the in¬ 
trastate or interstate clearance system to 
determine and document whether wages, 
hours, working and housing conditions 
are as specified in Job orders. If State 
agency personnel find reason to believe 
that worksite conditions are not as stated 


or promised on the job order, the State 
agency shall follow the procedures set 
forth at subpart F of Part 658 of this 
Chapter. If State agency personnel find 
reason to believe that an employer is vio¬ 
lating an employment-related law other 
than ES regulations, they shall report 
these findings to the local office manager 
and the local office manager shall refer 
the matter in writing to the appropriate 
Federal or 8tate enforcement agency. 

<b) State agencies, to the extent fea¬ 
sible. shall make formal or informal ar¬ 
rangements with appropriate State and 
Federal enforcement agencies, pursuant 
to which such agencies will agree to con¬ 
duct periodic field checks on agricultural 
worksites to which the State agency has 
referred MSFWs and to inform the State 
agency if worksites conditions are not as 
stated or promised on the job order. 

§653.111 Slalp agency ftclf-monlloring. 

(a) State Directors shall assure that 
their State agencies monitor their own 
compliance with the regulations under 
this subpart on an ongoing basis. The 
State Director shall have overall respon¬ 
sibility for 8tate asrenev self-monitoring. 

(b) The State Director or State Ad¬ 
ministrator shall designate a State Mon¬ 
itor Advocate, who shall devote full-time 
to the duties of the State Monitor Advo¬ 
cate at the State office level unless the 
Administrator permits the use of a part- 
time State Monitor Advocate bused upon 
documentary evidence submitted by the 
State agency showing a paucity of 
MSFWs and that the duties required of 
Uie State Monitor Advocate by ES regu¬ 
lations will be adequately performed by 
a part-time State Monitor Advocate. The 
State Monitor Advocate shall: 

(1) Review or supervise all aspects of 
the monitoring; 

(2) Participate in on-site local office 
formal monitoring reviews on a selective 
basis; 

(3) Assure that local offices serving a 
significant number of MSFWs are re¬ 
viewed on-site at least once a year, and 
that, if necessary, those local offices in 
which significant problems are revealed 
by required reports, management infor¬ 
mation. the ES complaint system or oth¬ 
erwise are reviewed as soon as possible; 

<4> Participate in arranging coopera¬ 
tive agreements authorized under this 
subpart between the State agency and 
enforcement agencies; 

<5* Maintain cooperative relationships 
with organizations Involved in MSFW ac¬ 
tivities including employer organizations; 

«6) Review State agency directives 
which are likely to have a significant im¬ 
pact on MSFWs; and 

(7) Review State agency compliance 
with the data collection requirements of 
9 653.112 of this subpart. 

(c> State agencies shall conduct on¬ 
site local office formal monitoring re¬ 
views to review services to MSFWs. 

(1) Before beginning such a review, 
the reviewer (a) shall study the data on 
the local office in required reports and 
ES complaint system complaints origi¬ 
nating from the local office. 

<2> The monitoring review format, de¬ 
veloped by ETA, shall be used by rc- 
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viewers as a guideline when they con¬ 
duct local office on-site formal monitor¬ 
ing reviews. 

(3) Upon completion of a local office 
on-site formal monitoring review, the 
reviewer^) shall hold one or more wrap- 
up sessions with the local office manager 
and staff to discuss any obvious findings 
and offer initial recommendations and 
appropriate technical assistance. 

(4) After each review the reviewer(s) 
shall conduct an in-depth analysis of 
the review data. The conclusions and 
recommendations of the reviewer^) 
shall be put in writing, shall be sent to 
the State Monitor Advocate, and shall 
then be discussed with the official of the 
State agency with line authority over the 
local office. 

<5> If needed, the State agency shall 
develop a written corrective action plan. 
The plan shall direct the local office to 
correct or to make major steps to correct 
the problem pursuant to the plan within 
30 days or If the plan allows for more 
than 30 days for full compliance, the 
length of. and the reasons for. the ex¬ 
tended period shall be specifically stated. 

f«> State agencies shall be responsible 
for assuring and documenting that the 
local office \a in compliance within the 
time period designated in the plan. State 
agencies shall submit to the appropriate 
ETA regional offices summary data on 
the on-site local office formal monitoring 
reviews, along with a narrative state¬ 
ment of significant overall findings pur¬ 
suant to ETA Instructions. 

§653.112 Data collection. 

State agencies shall: Collect data 

on MSFWs including data on the num¬ 
ber registering for service, referred to 
Jobs, placed in jobs, enrolled in train¬ 
ing, receiving counseling, receiving job 
development, receiving testing, referred 
to supportive service, receiving some 
service, placed according to wage rates, 
and placed according to duration. 

(b> Collect data on the number of 
MSFWs who were served as to whether 
they were male, female, black, Spantsh- 
Amerlcan or American Indian. 

<c> Provide necessary training to State 
agency, including local office, personnel 
to Assure accurate reporting of data: 

(d) Collect, and submit to the ETA 
as directed by the ETA. data comparing 
the quantity and quality of services to 
MSFWs as compared to services for non- 
MSFWs; and 

<e> Submit additional reports to the 
ETA at such times and containing such 
items as the ETA directs. 

§ 653.113 Di*r)o*tirr of data. 

<a> State agencies shall disclose to the 
public, on written request, the data col¬ 
lected by State and local offices pursuant 
to | 653.112 of this subpart, if possible 
within 10 working days after receipt of 
the request. 

<b) If a request for data which is held 
by a State agency is made to the ETA 
national or regional office, the ETA shall 
forward the request to the State agency 
for response by the State agency 


<c) If the requested data cannot be 
supplied within 10 working days of its 
receipt by the State agency, the State 
agency shall respond to the requestor in 
writing, giving the reason for the delay 
and specifying the date by which it ex¬ 
pects to be able to comply. 

<d> State agency intra-agency mem¬ 
oranda and reports «or parts thereof) 
and memoranda and reports <or parts 
thereof) between the State agency and 
the ETA. however, to the extent that 
they contain statements of opinion 
rather than facts, may be withheld from 
public disclosure provided this reason for 
withholding is given to the requestor in 
writing Similarly, documents or parts 
thereof, which. If disclosed, would con¬ 
stitute an unwarranted invasion of per¬ 
sonal or employer privacy, may also be 
withheld provided the reason is given to 
the requestor in writing. 

§ 653.114 State Agency »ta fling require* 
romta. 

State agencies shall assure that bi¬ 
lingual (English-Spanish) regular and 
outreach staff are assigned to every local 
office which serves a significant num¬ 
ber of MSFWs whenever a substantial 
portion of such MSFWs are primarily 
fluent and/or literate in Spanish but are 
not fiuent or literate in English. State 
agencies shall develop written affirma¬ 
tive action plans as part of their pro¬ 
gram budget plans to implement this re¬ 
quirement. State agencies shall also un¬ 
dertake affirmative action to recruit 
MSFWs and persons from MSFW back¬ 
grounds for their State agency staffs, 
and shall include a description of the 
specific efforts they are planning to 
make in their program budget plans, 

§ 653.115 Sute Agency program budget 
plana. 

Each State agency, in its annual pro¬ 
gram budget plan, shall describe its plans 
to carry out the requirements of this 
subpart in the following year. For ex¬ 
ample. each State agency shall describe 
it* proposed level of outreach activity, 
taking into consideration the amount of 
MSFW employment in the State, the 
SUte agency's level of resources, the ex¬ 
tent of activities required by ES regula¬ 
tions for other applicants, and other rele¬ 
vant factors. The BA shall review the 
plan in light of the requirements of thLs 
subpart and shall make an initial writ¬ 
ten determination as to whether or not 
the program budget plan. Including this 
part of the State agency program budget 
plan, is acceptable. 


PART 654—SPECIAL RESPONSIBILITIES 
OF THE EMPLOYMENT SERVICE SYS¬ 
TEM (RESERVED) 

24. Part 654 is added and reserved. 


PART 655—LABOR CERTIFICATION PROC¬ 
ESS FOR THE TEMPORARY EMPLOY¬ 
MENT OF ALIENS IN THE UNITED 
STATES (RESERVED) 

25. Part 655 is added and reserved. 


PART 656—LABOR CERTIFICATION PROC- 
ESS FOR THE PERMANENT EMPLOY¬ 
MENT OF ALIENS IN THE UNITED 
STATES 

26. Part 656 is added and reserv ed. 


PART 657—PROVISIONS GOVERNING 
GRANTS TO STATE AGENCIES FOR EM 
PLOYMENT SERVICES ACTIVITIES (RE¬ 
SERVED) 

27. Part 657 is added and reserved. 


PART 658—ADMINISTRATIVE PROVI¬ 

SIONS GOVERNING THE EMPLOYMENT 
SERVICE SYSTEM 

28. Part 658 is added as follows: 

Sub pari A—<Rrwrved) 

Subpart B—(Reserved) 

Subpart C—(Rctcrved) 

Subpart D—(Reserved) 

Subpart E—Employment Service Complaint 
System 

Sec. 

668 400 Purpose and scope of tub part 
668.401 Types of complaints handled by the 
ES complaint system. 

Statx Acwcr ES Cobifuint Stittkm 

658.410 Establishment of State agency ES 

complaint systems 

668.411 sute agency officials responsible 

for handling ES-related com¬ 
plaints 

658 412 Initial handling of complaints by 
the SUte or local omce. 

658.413 Action on ES-related complaints 

concerning employers. 

668.414 Action on ES-rclated complaints 

concerning the SUte agency. 

658.415 Hearings. 

668 416 Decision of the Sute hearing 
official 

Pcdekal ES Complaint SrsrzM 

668.420 Esubtl&hment of the ES complaint 

system at the ETA regional office. 

668.421 Handling of oomplainU by the RA. 
658 422 Hearings. 

658.423 Decision of the DOL Hearing Officer 

Subpert F—Discontinuance of Services to 
Employers by the Employment Service System 

Sec. 

658 500 Scope and purpose of subpart. 

658.501 Informal resolution. 

658.502 Discontinuation of services 

Sub pert G—Review end Assessment of State 
Agency Compliance With Employment Service 
Regulations 

658.600 Scope and purpose of aubpart 
658.60! Stale agency responsibility 

658.602 ETA national office responsibility. 

658.603 ETA regional office responsibility. 

658 604 Asoeasment and evaluation of pro¬ 
gram performance data 

668.605 Communication of Andings to 8Ute 
agencies 

Subpert H—Federal Application of Remedial 
Action to State Agencies 

658.700 Scope and purpose of aubpart 
658 701 Sute agency violations of ES reg¬ 
ulations. 

658.702 Initial action by the HA 

658.703 Disallowance of expenditures: cor¬ 

rective action plans. 

658.704 Remedial actions. 

658 705 Decision to decertify. 

658.706 Notice of remedial action. 

668 707 Requests for hearings. 
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Stc 

f58 706 Hearings 

658.709 Conduct of hearings. 

658.710 Decision of the Hearing Officer 

658.711 Decision of the Secretary. 

Subpart E—Employment Service 
Complaint System 

Authority Wagner-reyecr Act of 1033. as 
amended. 29 U8.C. 49 et soq.; 38 U3.C, 
Chapters 41 and 43; unless otherwise noted. 

$ 653*400 Purpose nnti M*«pr of »ub- 
part. 

This subpart seta forth the regulation; 
governing the employment service com¬ 
plaint system at both the State and Fed¬ 
eral levels. 

8 653.401 Trp«*-§ of complaint* handled 

by the hS complaint system* 

(a) The types of complaints which 
shall be handled by the ES complaint 
system «E5-related complaints) are as 
follows «1 > Complaints alleging an em¬ 
ployer's, failure to comply with ES regu¬ 
lations. and <2> Complaint* by any in¬ 
dividual, organization or employer about 
employment service actions or omisskms 
under ES regulations. 

(b > Complruntft by veterans alleging 
employer violations of the mandatory 
listing requirements under 38 U.8.C. 
2012 shall not be handled under this sub- 
part The State attency shall handle such 
complaints under the Department's reg¬ 
ulations at 41 CFR Purt 60-250. 

ic> Co mplaints alleging employer vi¬ 
olations of employment-related State or 
Federal luws other than ES regulations 
shah not be handled imder the proce¬ 
dures set forth In this subpart If a State 
ogrnev or the ETA receives such a com¬ 
plaint. the State agency or ETA shall di¬ 
rect the complainant to the appropriate 
State or Federal enforcement agency. 
The State agency need not make a record 
of such referrals nor Is any further ac¬ 
tion required. 

Statv Agency ES Complaint System 

8 658.110 l.-uMUhmcnt of Stair agency 
ES complaint «ptrm». 

(a) Each State agency shall establish 
and maintain an employment service 
complaints system pursuant to this sub- 
part. 

(1) State agencies shall ensure that 
centralized control procedures arc estab¬ 
lished for the handling of complaints 
and files relating u> the handling of Uiose 
complaints. 

(2) State agencies shall ensure that 
any action taken on a complaint by the 
responsible official is fully documented In 
a file containing such information as a 
copy of the original complaint form, 
copies of any related correspondence, 
and a log of related telephone calls. 

<b> State agencies shall ensure that 
information pertaining to use of the 
complaint system Is publicized. This 
shall include the prominent display of 
the approved ETA complaint system 
poster in each local office, satellite of¬ 
fice, and at each State agency operated 
day-haul facility. 
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§ 638.111 Stair agency otliriaU respon¬ 
sible for handling ES-relatcd com¬ 
plaint*. 

<a > Stxiie office letch The State Direc¬ 
tor shall have overall responsibility for 
the operation of the State agency ES 
complaint system. 

(1) The handling of all ES-related 
complaints received by the State office 
alleging unlawful discrimination by race, 
color, religion, national origin, sex. age. 
citizenship, physical or mental status un¬ 
related to job performance <handicap), 
or veteran or non-veteran status shall be 
assigned to a State EEO representative 
The handling of all other ES-rclated 
complaints received by the State office 
shall be assigned to a State Monitor Ad¬ 
vocate designated by the State Admin¬ 
istrator or State Director. 

(2) Ti:e State Director shall assure 
that oil ES-related complaints, and all 
correspondence relating thereto arc 
logged with a notation of the nature of 
each item. 

<b> Local office level. At the local of¬ 
fice level, the local office manager shall 
be responsible for the overall operation 
of the ES complaint system. The local 
office manager shall assure that all ES- 
relatcd complaints, and all correspond¬ 
ence relating thereto, arc logged with a 
notation of the nature of each item. 

tli All ES-telated complaints alleging 
unlawful discrimination as described in 
paragraph <a> (1) of this section shall be 
aligned to a local office EEO representa¬ 
tive if the local office has » trained and 
designated EEC Representative, or. if the 
local office docs not have such a Repre¬ 
sentative. shall be sent immediately to 
the State EEO Representative. 

<2) All ES-related complaints from 
veterans, except those from veterans who 
are MSFW's and ES-related complaints 
from veterans alleging unlawful discrim¬ 
ination as discrimination as described 
in paragraph ia) <1> of this section shall 
be assigned to the Local Veterans' Em¬ 
ployment Representative <LVER> if the 
local office has an EVER. If the local 
office does not have an LVKR. such com¬ 
plaints shall be sent immediately to the 
State Monitor Advocate. 

<3> All ES-related complaints other 
than those described in paragraphs (b> 
<1* and <2> of this section may be per¬ 
sonally handled by the local office man¬ 
ager or may be assigned by the local of¬ 
fice manager to another local office em¬ 
ployee. 

§ 658.112 Initial haitillinc of complaints 
by the Stair or local office. 

(a) Whenever any type of complaint 
by any individual, organization or em¬ 
ployer is received by a State or a local of¬ 
fice, the responsible official shall deter¬ 
mine whether it is an ES-related com¬ 
plaint. 

<b) If the complaint is not ES-related. 
the official shall refer the complainant 
to an attorney, consumer advocate, en¬ 
forcement or other public agency or to 
other appropriate assistance. No writ¬ 


ten record need be made of such refer¬ 
rals. nor is any further action required. 

<c> IX the complaint is ES-related com¬ 
plaint. the official shall require the com¬ 
plainant to put the complaint in writing 
on the ES Complaint Form prescribed or 
approved by the ETA. The official shall 
offer to assist the complainant in filling 
out the form and shall do so if the com¬ 
plainant desires such assistance. If the 
complainant represents several com¬ 
plainants. all such complainants shall be 
named on the ES Complaint Form. 

H > The ES Complaint Form shall be 
used for all ES-related complaints, in¬ 
cluding complaints by veterans and com¬ 
plaints about discrimination. 

(2) A copy of the completed ES Com¬ 
plaint Form shall be given to the com¬ 
plainant 

<d) Whenever an ES-related complaint 
deals with an employer in another State 
or another 8tate agency, the State 
agency shall send the ES Complaint Form 
to the ETA Regional Office with juris¬ 
diction over the State agency in which 
it was- received for transmission to the 
other State agency. A copy of the refer¬ 
ral letter shall be sent to the complain¬ 
ant. 

§ 658.113 Artion on ES-rr laird com¬ 
plaint* ctmrrrning employer*. 

<a> Hie State agency official, in han¬ 
dling an ES-related complaint against 
an employer, shall: 

<1) Offer to assist the complainant 
through the provision of appropriate ES 
services such as referral to another Job; 
and 

«2» With respect to the employer al¬ 
leged to have violated E8 regulations, 
follow- the procedures set forth at Sub¬ 
part F of this Part. 

<b> The provisions of S 658 414-416 of 
this subpart ure not applicable to ES- 
related complaints against employers. 

§658.111 \rtion on ES-rrloird com¬ 
plaint* concerning I hr Stair agency. 

( a) The State agency official who han¬ 
dles an ES-rclated complaint from an 
individual, organization or emtfoyer 
against the State agency shall: * 1) Offer 
the complainant appropriate ES serv¬ 
ices: and (2> Investigate and attempt to 
informally resolve the complaint. 

<b> If a local office official is attempt¬ 
ing to Informally resolve a complaint un¬ 
der this section, and if informal resolu¬ 
tion has not been achieved within 15 
working days, or five working days with 
resist to complaints by MSFWs, the 
local office official shall send the com¬ 
plaint to the State office and shall notify 
the complainant in writing of the 
referral 

(c) If a State office official is attempt¬ 
ing to resolve a complaint under this 
section, and if Informal resolution has 
not been accomplished within 30 work¬ 
ing days <20 working days with respect to 
complaints by MSFWs) after its receipt 
by the State office (whether the com¬ 
plaint was received directly or from a 
local office pursuant to paragraph (b> of 
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this section), the State office shall send 
a written notice to the complainant, 
with a copy to the RA. explaining why 
the complaint has not yet been resolved 
and offering the complainant a hearing 
before a State hearing official. The notice 
shall advise the complainant that the 
complainant must advise the State office 
In writing within 30 calendar days of the 
date of the notice, as to whether the 
complainant desires a hearing. 

(d) If the State office, within 30 calen¬ 
dar days of the notice provided for in 
paragraph (c) of this section, receives a 
written request from a complainant, the 
State office shall refer the complaint to a 
State hearing official for hearing. The 
complainant shall then be notified in 
writing by the State office that: 

(1) The complainant will be notified 
of the date, time and place of the hear¬ 
ing: 

(2) The complainant will have oppor¬ 
tunity to be represented at the hearing; 

(3) The complainant may be repre¬ 
sented at the hearing by an attorney or 
other representative; 

(4) The complainant may bring wit¬ 
nesses and/or documentary evidence to 
the hearing; 

(5) The cotaplainant may cross-exam¬ 
ine opposing witnesses at the hearing; 

<6> The decision on the com paint will 
be based on the evidence presented at 
the hearing: 

<7) The State hearing official may re¬ 
schedule the hearing at the request of 
the complainant, the complainant's rep¬ 
resentative. or other party: and 

(8) The complainant or the complain¬ 
ant's representative may withdraw the 
request for hearing in writing before the 
hearing. 

§ 658.415 Hearing*. 

(a) Hearings shall be held by State 
hearing officials. A State hearing official 
may be any State official authorized to 
hold hearings under State law. Thus, 
they may be. for example, the same 
referees who hold hearings under the 
State unemployment compensation law’ 
and/or the Work Incentive Program or 
any official of the State agency, author¬ 
ized by State law to preside at State 
administrative hearings. 

<b> The State hearing official, upon 
the referral of a case for a hearing, shall: 

(1) Notify all Involved parties of the 
date, time and place of the hearing; and 

(2) Re-schedule the hearing, as appro¬ 
priate. 

'c) In conducting a hearing the State 
hearing official shall: 

(1) Regulate the course of the hear¬ 
ing: 

(2) Issue subpoenas, if necessary; 

(3) Assure that all relevant issues are 
considered; 

<4) Rule on the introduction of evi¬ 
dence and testimony; and 

(5) Take any other actions, consistent 
with due process, which are necessary to 
Insure an orderly hearing. 

<d) The testimony at the hearing shall 
be recorded and may be transcribed 
when appropriate. 
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<e) The parties shall be afforded the 
opportunity to present, examine, and 
cross-examine witnesses. 

it) The State hearing official may 
elicit testimony from witnesses, but shall 
not act as advocate for any party. 

(g) The State hearing official shall 
receive, and make part of the record 
documentary evidence offered by any 
party and accepted at the hearing. Copies 
thereof shall be made available by the 
party submitting the document to other 
parties to the hearing upon request. 

<h) The case record, or any portion 
thereof, shall be available for inspection 
and copying by any party at, prior 
to. or subsequent to the hearing upon 
request. Special procedures may be used 
for disclosure of medical and psychologi¬ 
cal records such as disclosure to a physi¬ 
cian designated by the individual. 

(i) The State hearing official shall, if 
feasible, resolve the dispute by concili¬ 
ation at any time prior to the conclu¬ 
sion of the hearing. 

§ 658.416 Decision of ihc State hearing 

official. 

(a) The State hearing official may : 

(1) Rule that the case Is improperly 
before it. that is. that there is a lack of 
Jurisdiction over the case; 

(2) Rule that the complaint has been 
withdrawn in writing; 

(3> Rule that reasonable cause exists 
to believe that the request has been 
abandoned or that repeated requests for 
re-scheduling are arbitrary and for the 
purpose of unduly delaying or avoiding 
a hearing; or 

(4) Render such other rulings as are 
appropriate to the issues in question. 
However, the State hearing official shall 
not have Jurisdiction to consider the 
validity or constitutionality of ES regu¬ 
lations or of the Federal statutes under 
which they are promulgated. 

(b) Based on the entire record includ¬ 
ing any evidence provided at the hearing, 
the State hearing official shall prepare 
a written decision. The State hearing 
official shall send a copy of the decision 
stating the findings and conclusions of 
law and fact and the reasons therefor 
to the complainant, the State office, the 
RA, and the Solicitor of Labor Attn: As¬ 
sociate Solicitor for Employment and 
Training Legal Services. Department of 
Labor, Room N2101. 200 Constitution 
Avenue. N W.. Washington. D.C. 20210. 

(c> All decisions of a State hearing 
official shall be accompanied by a w ritten 
notice Informing the complainant that, 
if the complainant is not satisfied, the 
complainant may, within 30 calendar 
days of the date of the decision, file a 
complaint in writing with the RA. The 
notice shall give the address of the RA. 

Federal ES Complaint System 

§ 658.420 Edtiibli>ihinrnt of ES com- 
pluinl *y»trm ■« ihr ETA regional 
office. 

<a) Each RA shall establish and main¬ 
tain an ES complaint system at the DOL 
regional office level. 
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(b> The RA shall designate DOL offi¬ 
cials to handle ES-related complaints as 
follows: 

(1) The handling of all ES-related 
complaints alleging discrimination by 
race, color, religion, national origin, sex, 
age. citizenship, physical or mental sta¬ 
tus unrelated to job performance (handi¬ 
cap). or veteran or non-veteran status 
shall be assigned to a Regional Equal 
Employment Opportunity Representative 
^REEORi: 

(2) The handling of all ES-related 
complaints from veterans, except from 
veterans who are MSFWs, and com¬ 
plaints from veterans about discrimina¬ 
tion as described in paragraph <b) (1) of 
this section shall be assigned to the Re¬ 
gional Veterans’ Employment Represent¬ 
ative <RVER>: 

(3) The handling of all ES-related 
complaints other than those described in 
paragraphs <b>(l) and (2) of this sec¬ 
tion, shall be assigned to a Regional 
Monitor Advocate. 

<c) The RA shall assure that all ES- 
related complaints and all correspond¬ 
ence relating thereto are logged, with a 
notation of the nature of each item. 

§658.121 Handling of complaint* by 
tin* RA. 

<a> No ES-rclated complaint, shall be 
handled at the ETA regional office level 
until the complainant has exhausted the 
State agency administrative remedies set 
forth at SS 658.410-418 of this subpart. 
Therefore, if the RA determines that any 
complainant, who has filed an ES-related 
complaint with the regional office, has 
not yet exhausted the administrative 
remedies at the State agency level, the 
RA shall inform the complainant In writ- 
ing that the complainant must first ex¬ 
haust those remedies before the com¬ 
plaint may be filed in the regional office, 
A copy of this letter shall be sent to the 
State Director. 

(b> Upon receipt of a complaint by 
the RA after the exhaustion of State 
agency administrative remedies, the RA 
shall send for the complete State agency 
file. Including the original ES Complaint 
Form. 

<c) The RA shall review* the file in 
the case and shall determine whether 
any further investigation or action is 
appropriate. 

(d) If the RA determines that no fur¬ 
ther action is warranted, the RA shall 
send this determination in writing to the 
complainant and may offer the com¬ 
plainant a hearing before a DOL Hear¬ 
ing Officer provided the complainant 
requests such a hearing In writing from 
the RA within 30 calendar days of the 
date of the RA's offer of hearing. 

ce> If the RA determines that further 
Investigation or other action is war¬ 
ranted. the RA shall undertake such an 
investigation, informal resolution or 
other action. 

(f> If the RA finds reason to believe 
that an employer has violated ES regu¬ 
lations. the RA shall direct the State 
agency to follow' the procedures set forth 
at Subpart F of this Part. 
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<g> If the RA find* reason to believe 
that li Sute agency ur one of its local 
officer* has violated ES regulations, the 
RA shall follow the procedures set forth 
at Subpart H of this Part. 

<h> If the complaint is not resolved 
to the complainant's satisfaction, the RA 
may offer the complainant in writing a 
hearing before a DOL Hearing Officer 
provided the complainant requests such 
n hearing in writing from the RA within 
30 calendar days of the date of the RA’s 
offer of hearing. 

(l> If the complainant requests a hear¬ 
ing pursuant to paragraphs (d> or (h> 
of thir section the RA shall: 

ri> B*.-nd the complainant a written 
notice containing the statements set 
forth at 3 658.414'd) of this subpart: 

12 > Compile four hearing files con¬ 
taining copies of all documents relevant 
to the ctwv indexed and compiled 
chronologically: 

f3> Send simultaneously one hearing 
file to the DOL Chief Administrative 
Law Judge, 1111 20th Street. N.W.. 
Washington. D C. 20036. one hearing file 
to the ETA national office, and one hear¬ 
ing file to the Solicitor of Labor. Attn: 
Associate Solicitor for Employment and 
Training, and retain one hearing file 

(J) Upon the receipt of a hearing file, 
the DOL Hearing Officer designated by 
the Chief Administrative Law Judge 
shall notify the complainant, the 8tate 
agency, the RA. the Administrator, and 
the Solicitor of the receipt of the case 
and shall afford them 30 days to submit 
written evidence and or legal arguments 
in the case. After the 30 days elapse, the 
Hearing Officer shall schedule a hearing 

g 638.422 Hearing*. 

<a) The DOL Hearing Officer shall: 

(1) Notify all Involved parties of the 
date, time and place of the hearing; and 

(2> Re-schedule the hearing, as ap¬ 
propriate. 

(b) In conducting a hearing the DOL 
Hearing Officer shall: 

(I> Regulate the course of the hear¬ 
ing: 

<2) Issue subpoenas If necessary; 

(3) Consider all relevant issues which 
ore raised: 

<4i Rule on the Introduction of evi¬ 
dence and testimony; 

<5> Take any other action, consistent 
with due process, which is necessary to 
insure an orderly hearing. 

(c) The testimony at the hearing shrill 
be recorded and shall be transcribed if 
appropriate. 

(d> The parties to the hearing shall 
be afforded the opportunity to present, 
examine, and cross-examine witnesses. 

(c> The DOL Hearing Officer may 
elicit testimony from witnesses, but shall 
not act 06 advocate for any party. 

<f# The DOL Hearing Officer shall re¬ 
ceive. and make part of the record, docu¬ 
mentary evidence offered by any party 
and accepted at the hearing. Copies 
thereof shall be made available by the 
party submitting the documentary evi¬ 
dence, to any party to the hearing upon 
request. 

(gf The case record, or any portion 
thereof, shall be available for inspection 


and copying by any party to the hearing 
at. prior to. or subsequent to the hearing 
upon request. Special procedures may be 
used for disclosure of medical and psy¬ 
chological records such as disclosure to 
a physician designated by the individual 
concerned 

ihi The DOL Hearing Officer shall, if 
feasible, encourage resolution of the dis¬ 
pute by conciliation at any time prior to 
the conclusion of the hearing. 

£ 658. i23 Decision oi the IlOl. Hearing 
Offirrr. 

(a) The DOL Hearing Officer may: 

(1) Rule that there Is a lack of juris¬ 
diction over the case; 

(2) Rule that the complaint has been 
withdrawn In writing, 

<3> Rule that reasonable cause exists 
to believe that the request has been 
abandoned or that repeated requests for 
re-scheduling are arbitrary and for the 
purpose of unduly delaying or avoiding 
a hearing; or 

<4) Render such other rulings os are 
appropriate to the issues In question. 
However, the Hearing Officer shall not 
have Jurisdiction to consider the validity 
or constitutionality of ES regulations or 
of the Federal statutes under which they 
arc promulgated. 

<b> Based on the entire record Includ¬ 
ing any evidence provided at the hear¬ 
ing, the DOL Hearing Officer shad pre¬ 
pare a written decision. The DOL 
Hearing Officer shall send a copy of the 
decision stating the findings and con¬ 
clusions of law and fact and the reasons 
therefor to the complainant, the State 
office, the RA. the Administrator, and the 
Solicitor. 

<c> The decision of the Hearing Officer 
shall be the final decision of the 
Secretary. 

Subpart F—Discontinuation of Services to 

Employers by the Employment Service 

System 

AvTHoarrr : Warner-Peyser Act of 10S3. u 
amended, 29 US.C. 40 el seq., unless other¬ 
wise noted 

§ 658.500 Scope and purpose of sub¬ 
part. 

This subpart contains the regulations 
governing the discontinuation of services 
to employers by the employment service 
system. 

§ 658.501 In formal resolution. 

fa) Whenever a State agency receives 
a complaint filed under subpart E of this 
Part which alleges that on employer has 
violated ES regulations, and whenever a 
local office manger or higher State 
official has reason to believe that an em¬ 
ployer has violated ES regulations, a 
State agency official shall attempt to In¬ 
formally resolve the Issue with the em¬ 
ployer. If the issue cannot be resolved 
within 30 calendar days, the State agency 
official shall refer the matter In writing 
to the State Director for formal investi¬ 
gation, 

<b> The employer shall be notified in 
writing of the outcome of the State 
agency investigation. If the case arose 
through a complaint filed under the ES 
complaint system at subpart E of this 


Part, the complainant shall also be noti¬ 
fied in writing of the outcome of the in¬ 
vestigation The notice -hall also state 
that. If the complainant is not satisfied, 
the complainant may file a complaint 
with the RA. If the State Director deter¬ 
mines that a violation of ES regulations 
lias occurred, the employer shall be noti¬ 
fied in writing of the determination, the 
reasons therefor, and that termination 
of all the ES services to the employer will 
be Initiated in 30 calendar days unless 
the employer provides conclusive, docu¬ 
mented evidence within the 30 day period 
that it Is not In violation or that the 
violation has been corrected. Notices un¬ 
der this paragraph shall inform the em¬ 
ployer that State agency personnel will 
be available to assist In resolving the 
dispute during the 30 day period. 

S 658.502 DUcuntinuntlon of acrvicaa. 

a) If the Issue has not been resolved 
within the 30 calendar days described In 
9 658.501 of this subpart, the State Di¬ 
rector shall send a written notice to the 
employer that all services will be termi¬ 
nated in 15 calendar days unless within 
that period the employer requests a 
hearing by mailing a written request for 
hearing to the State Director, or unless 
within that period the employer provides 
conclusive, documented evidence that the 
violation has been corrected or that the 
violation does not exist. 

(b) Unless otherwise provided In ES 
regulations, if the employer falls to re¬ 
quest a hearing or has not given ade¬ 
quate evidence of correction or non-ex¬ 
istence of the violation within the 15 
calendar day period, all ES services to 
the employer shall be terminated until 
such time as the employer provides con¬ 
clusive. documented evidence that the 
violation has been corrected or does not 
exist. 

(c) If the employer makes a timely 
request for a hearing, the State agency 
shall follow the procedures set forth at 
5 658.415-416 of this Part. 

Subpart G—Review and Assessment of 

State Agency Compliance With Employ¬ 
ment Service Regulations 

Atrrtioirrr: Wagncr-Pe?Mr Act of 1033. &a 
it mended. 2D tLS.C 40 et 5 USC. 301 
et seq. 

8 658.600 Scope and purpose of tub- 
part. 

Tills .subpart seta forth the regulations 
governing review and assessment of State 
agency compliance with the Employment 
Sendee regulations at 20 CFR Parts 601, 
602. 003. 604. 620. 621. 651-658 and 20 
CFR Part 8/ 

8 658.601 Sian* agency rc«pon*ibilily. 

(a) Each State agency shall establish 
and maintain a State agency Self-Ap¬ 
praisal System pursuant to ETA stand¬ 
ards, and shall an? this system to evalu¬ 
ate and assess its ES program, and to 
assure its compliance with ES regula¬ 
tions. 

<b> Each State Director and local of¬ 
fice manager shall assure thst their staffs 
know and carry out ES regulations, in¬ 
cluding regulations on performance 
standards and program emphases, and 
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any corrective action plans imposed by 
the State agency or by the ETA. 

(c) Each State Director shall assure 
that the State agency complies with its 
approved program budget plan. 

<d) Each State Director shall assure to 
the maximum extent feasible the accu¬ 
racy of data entered by the State agency 
Into ETA required management Infor¬ 
mation systems. Each State agency shall 
establish and maintain a data valida¬ 
tion system pursuant to ETA lnstruc- 
: ions. The system shall review every local 
office at least once every four years. The 
system shall Include the validation of 
time distribution reports and the review 
of data gathering procedures. 

§ 658.602 ETA national officr mponut 
hilitr. 

The ETA national office shall: (a) 
Monitor ETA regional offices' carrying 
out of E8 regulations; 

(b) Prom time to time, conduct such 
special reviews and audits as necessary 
to monitor ETA regional office and State 
agency compliance with ES regulations; 

* c> Offer technical assistance to the 
ETA regional offices and State agencies 
m earn ing out ES regulations and pro¬ 
grams; 

<d> Have reports validation surveys 
conducted in support of resource alloca¬ 
tions; 

<e) Develop tools and techniques for 
reviewing and assessing State agency 
performance and compliance with ES 
regulations; and 

(t) Assign to a National Monitor Ad¬ 
vocate the responsibility to: 

(1) Develop and maintain monitoring 
and evaluating instruments for monitor¬ 
ing the delivery of services to migrant 
and seasonal farmworkers .MSFWs); 

(2) Develop and maintain instruments 
for monitoring and assessing the ES 
complaint system set forth at Subpart E 
of this Part: 

<3> Provide technical assistance to 
ETA regional office and State agency 
staffs for administering the ES com¬ 
plaint system: and 

<4> As appropriate, participate in re¬ 
views of State agency performance and 
monitoring reports with respect to serv¬ 
ices for MSFWs and the ES complaint 

system. 

§ 658.603 ETA regional office rr*pori¬ 
sibility. 

(a) The RA shall have responsibility 
for the regular review and assessment of 
State agency performance and compli¬ 
ance with ES regulations. 

<b> The RA shall review and initially 
approve annual program budget plans 
for the State agencies within the region. 
In reviewing the program budget plana 
the RA shall consider relevant factors 
including the following: 

U> State agency compliance with ES 
regulations: 

*2) State agency performance against 
the goals and objectives established in 
the previous year's program budget plan: 

(3) The effect which economic condi¬ 
tions and other external factors consid¬ 
ered by the ETA in the resource alloca¬ 
tion process may have had or are 


expected to have on State agency per¬ 
formance; 

<4) State agency adherence to na¬ 
tional program emphasis; and 

(5) The adequacy and appropriateness 
of the program budget plan for carrying 
out ES programs. 

<c) The RA shall assess the overall 
performance of State agencies on an on¬ 
going basis through desk reviews and the 
use of required reporting systems and 
other available information. 

<d> As appropriate. RAs shall conduct 
or have conducted: 

(X) Comprehensive on-site reviews of 
State agencies and their offices to review 
State agency organization, management, 
and program operations: 

(2) Periodic performance reviews of 
State agency operation of ES programs 
to measure actual performance against 
the program budget plan, past perform¬ 
ance. the performance of other State 
agencies, etc.; 

(3) Audits of State agency programs 
to review State agency program activity 
and to assess whether the expenditure of 
grant funds has been in accordance with 
the approved budget. RAs may also con¬ 
duct audits through other agencies or 
organizations or may require the State 
agency to have audits conducted; 

(4) Validations of data entered into 
management information systems to 
assess; 

(i) The accuracy of data entered by the 
State agencies into management infor¬ 
mation system; 

(11) Whether the State agencies' data 
validating and reviewing procedures con¬ 
form to ETA instructions; and 

<111) Whether State agencies have im¬ 
plemented any corrective action plans 
required by the ETA to remedy deficien¬ 
cies in their validation programs; 

i5) Technical assistance programs to 
assist State agencies in carrying out ES 
regulations and programs; and 

(6) Reviews to assess whether the 
State agency has complied with correc¬ 
tive action plans imposed by the ETA or 
by the State agency itself. 

<e) The RA shall provide technical as¬ 
sistance to State agencies to assist them 
in carrying out ES regulations and pro¬ 
grams: 

<f> Each RA shall designate a Regional 
Monitor Advocate who shall: 

( 1) Have primary responsibility at the 
ETA regional level for monitoring the 
effectiveness of the ES complaint system 
set forth at Subpart E of this Part, ap¬ 
prising appropriate State and ETA offi¬ 
cials of problems with respect to the com¬ 
plaint system, and providing technical 
assistance to State Monitor Advocates, as 
appropriate; and 

(2) With respect to State agencies' 
services to MSFWs, provide input to re¬ 
gional reviews of 8tate agency program 
budget plans, monitor and evaluate State 
agency services to MSFWs. and partici¬ 
pate in on-site local office formal moni¬ 
toring reviews, as appropriate. 

§ 658.604 AfMMmfnt and evuliution of 
program prrforrnanrr data. 

*a) State agencies shall compile pro¬ 
gram performance data required by ETA 


including statical information on pro¬ 
gram operations. 

(b) The ETA shall use the program 
performance data in assessing and eval¬ 
uating whether the State agencies have 
complied with ES regulations and their 
State agency program budget plans. 

<c> In assessing and evaluating pro¬ 
gram performance data, the ETA shall 
act In accordance with the following 
general principles: 

(1) The fact that the program per¬ 
formance data from a State agency, 
whether overall or relative to a particu¬ 
lar program activity, indicate poor pro¬ 
gram performance is not In itself a 
breach of ES regulations or of the State 
agency's responsibilities under its State 
agency program budget plan; 

(2) Program performance data, how¬ 
ever. may so strongly indicate that a 
State agency’s performance is poor that 
the data may raise a presumption (prima 
facie case) that a State agency is violat¬ 
ing ES regulations or the State agency 
program budget plan. In such cases, the 
ETA shall afford the State agency an 
op|X>rtunity to rebut the presumption of 
poor performance pursuant to the pro¬ 
cedures at Subpart H of this Part. 

(3) The ETA shall take into account 
that certain program performance data 
may measure items over which State 
agencies have direct or substantial con¬ 
trol while other data may measure Items 
over which the State agency has indirect 
or minimal control. 

(1) Generally, for example, a State 
agency has direct and substantial con¬ 
trol over the delivery of employment 
services such as referrals to jobs. Job de¬ 
velopment contacts, applicant counsel¬ 
ing and referrals to supportive services. 

(ID State agencies, however, have 
only indirect control over the outcome 
of services. State agencies, for example, 
cannot guarantee that an employer will 
hire a referred applicant, nor can they 
guarantee that the terms and conditions 
of employment will be as stated on a Job 
order. 

(ill) Outside forces, moreover. 6uch as 
a sudden heavy increase in unemploy¬ 
ment rates, a strike by State agency em¬ 
ployees. or a severe drought or flood may 
skew the results measured by program 
performance data; 

<4> The ETA shall consider a State 
agency's failure to keep accurate and 
complete program performance data re¬ 
quired by ES regulations as a breach of 
the ES regulations. 

§ 658.605 CommanM-atlon of findings 
U» State agendo*. 

(a) The RA shall Inform State agen¬ 
cies in writing of the results of review 
and assessment activities and. as appro¬ 
priate, shall discuss with the State Ad¬ 
ministrator and the 8tate Director the 
impact or action required by ETA as a 
result of review and assessment activities. 

(b) The ETTA national office shall 
transmit the results of any review and 
assessment activities conducted by it to 
the RA. who shall send the information 
to the State agency. 

(c) Whenever the review and assess¬ 
ment indicates a State agency violation 
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of ES regulations or of Us State agency 
program budget plan, the RA shall fol¬ 
low the procedures set forth at Subpart 
H of tills Part. 

(d> RAs shall follow-up any correc¬ 
tive action plan Imposed on a State 
agency under Subpart H of this Part by 
further review and assessment of the 
State agency pursuant to this subpart. 

Subpart H—Federal Application of 
Remedial Action to State Agencies 

AuTHO«mr : W turner-Peyser Act of 1933. aa 
amended 29 US.C. 40 et eeq ; 5 U.SC 301 
et seq. 

§ 638.700 Scope nnd purjniM* of •till- 
part. 

This subpart sets forth the procedures 
which ETA shall follow when 6tate agen¬ 
cies are not adhering to ES regulations. 

§ 6S8.701 State agency violation* of ES 
regulation*. 

It Is the policy of the Employment and 
Training Administration <ETA> to re¬ 
ceive information concerning alleged 
violations by State agencies of the ES 
regulations at 20 CFR Parts 001-604. 620, 
621, and 651-658 and at 29 CFR Pan 8 
from any person or organization. 

§ 638.702 initial action by the RA. 

<a> Whenever an RA discovers or is 
apprised of possible State agency viola¬ 
tions of ES regulations by the review and 
assessment activities under subpart O of 
this Part, required reports, or complaints 
from individuals, organizations or em¬ 
ployers which are filed with ETA after 
the exhaustion of State agency adminis¬ 
trative remedies, the RA shall investigate 
the matter. If the matter concerns a pos¬ 
sible violation of ES regulations by a 
local office, the RA may refer the matter 
to the State Director for Investigation 
with instructions that the State Director 
report the results of the Investigation to 
the RA within a specified time. 

(b) When the RA review and/or the 
investigation Is complete, the RA shall 
prepare written Initial findings If the 
RA determines that there Is no probable 
cause to believe that a State agency has 
violated ES regulations, the RA need take 
no further action. If the RA determines 
that there is probable cause to believe 
that a State agency has violated ES reg¬ 
ulations, the RA shall follow the proce¬ 
dures set forth In 9 658.703 of this 
subpart. 

§ 658.703 IHnallownncc of expenditure*; 
corrective action plana. 

Whenever the RA. in the uTittcn Initial 
findings, finds probable cause to believe 
that a State agency has violated ES reg¬ 
ulations. the RA shall send the findings 
to the State agency, giving the reasons 
therefor. Hie State agency shall have 20 
working days to comment on the find¬ 
ings, or a longer period If the RA deter¬ 
mines that such a longer period \& ap¬ 
propriate. After the period elapses, the 
RA shall prepare written final findings. 
If. In the final findings, the RA deter¬ 
mines that the State agency has not vio¬ 
lated E8 regulations, the RA need take 
no further action. If the RA determines 
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that a State agency has violated E8 
regulations: 

ta) If the matter Involves the mis¬ 
spending of grant funds, the RA may is¬ 
sue a disallowance of the expenditure and 
may cither demand repayment or with¬ 
hold future funds In the amount in ques¬ 
tion. If the RA disallows costs, the RA 
shall send a written notice of disallow¬ 
ance by registered mall, to the State, 
agency, giving the reasons for the disal¬ 
lowance. Informing the State agency that 
the disallowance Is effective immediately 
and that no more funds may be spent in 
the unallowed manner, and offering the 
State agency the opportunity to request 
a hearing pursuant to $ 658 707 of this 
subpart The offer, or the acceptance of 
an offer of a hearing, however, shall not 
stay the effectiveness of the disallowance. 

<b> If the violation does not involve 
mis-spending of grant funds or the RA 
judges that the circumstances warrant 
other action: 

<1> The RA shall notify the State 
agency by registered mail of the specific 
violation(s) and shall direct the State 
agency to Implement a specific corrective 
action plan to correct all violations 
within a specified time. The specified 
time period shall commence with the 
date of signature on the registered mall 
receipt. 

<2) When the time period provided for 
In paragraph (b)(1) of this section 
elapses. ETA staff shall review the State 
agency’s efforts by follow-up visit or 
otherwise. 

(3) If the RA determines that the 
State agency has corrected the viola¬ 
tion's), the RA need take no further 
action except to document that fact. 

(4) If the 8tatc agency has not cor¬ 
rected the violation's) and has not made 
good faith efforts and adequate progress 
to that end. the RA shall apply remedial 
actions to the State agency pursuant to 
f 658.704 of this subpart. 

(5) If adequate progress has been 
mode toward correcting the violation^) 
so that It appears that the violation <a) 
will be fully corrected within a reason¬ 
able time period, the State agency shall 
be advised by registered mail of this con¬ 
clusion. of remaining deficiencies, of fur¬ 
ther needed corrective action, and that 
all deficiencies must be corrected within 
a specified new time period beginning 
with the date of signature on the receipt. 

( 6> If the State agency has been given 
an additional time period pursuant to 
paragraph 0>)<5> of this section. ETA 
staff shall review the State agency's ef¬ 
forts at the end of the time period by 
follow-up visit or otherwise If the State 
agency has corrected the violation^), no 
further action, except to document the 
fact, need be taken by the RA. If the 
State agency has not corrected the vio¬ 
lation^), the RA shall apply remedial 
actions to the State agency pursuant to 
$ 658.704 of this subpart 

§ 658.701 Remedial action*. 

If ft State agency fails to carry out a 
corrective action plan Imposed under 
} 658.703 of this subpart, the RA shall 


apply one or more of the following re¬ 
medial actions to the State agency: 

(a) Imposition of special reporting re¬ 
quirements for a specified period of time; 

•b) Restrictions of obligations au¬ 
thority within one or more expense 
classifications; 

<c> Implementation of specific oper¬ 
ating systems or procedures for a speci¬ 
fied time; 

<d) Requirement of special training 
for State agency personnel; 

<e> With the approval of the Assist¬ 
ant Secretary and after affording the 
State Administrator or State Director 
the opportunity to request a conference 
with the Assistant Secretary, elevation of 
specific decision making functions from 
the State Director to the RA and/or im¬ 
position of Federal staff in key State 
agency positions; 

((> Funding of the State agency on 
a quarterly or other short-term basis; 

<gi With the approval of the Assist¬ 
ant Secretary and after affording the 
State Administrator or State Director 
the opportunity to request a conference 
with the Assistant Secretary, withhold¬ 
ing of funds for a specific function or for 
a specific geographical area: 

•hi Holding of public hearings in the 
State on the 8tate agency's deficiencies; 

(I) Disallowance of funds pursuant to 
| 658 703«a> of this subpart: or 

(J) If the matter is a serious or a con¬ 
tinual violation, formal designation of 
the State agency as out of compliance 
with E8 regulations and Initiation of de¬ 
certification procedures against the State 
agency. The RA shall Initiate decertifi¬ 
cation by notifying the State agency by 
registered mail that decertification may 
be forthcoming, stating the reasons 
therefor. Whenever such a notice is sent 
to a State agency, the RA shall prepare 
five indexed copies containing, in chrono¬ 
logical order, all the documents pertinent 
to the case. One copy shall be retained. 
Three shall be sent to the ETA national 
office, and one shall be sent tb the Solici¬ 
tor of Labor. Attention: Associate Solici¬ 
tor for Employment and Training. 

§ 658.703 DerUiot! to decertify. 

<a> Upon receipt of a request for de¬ 
certification. the Assistant Secretary for 
Employment and Training shall review 
the case and shall decide whether de¬ 
certification is appropriate. 

<b> If the Assistant Secretary decides 
that decertification is not appropriate, 
the Assistant Secretary'. W appropriate, 
shall instruct that an alternate remedial 
action or actions be applied. 

(c> If the Assistant Secretary decides 
that decertification Is appropriate, the 
Assistant Secretary shall submit the case 
to the Secretary giving the reasons for 
the recommendation of decertification. 
The Secretary shall then decide whether 
decertification is appropriate or whether 
other remedial actions should be applied. 

§ 638.706 Notice of Remedial Action. 

(a) Whenever a decision has been 
made to apply a remedial action to a 
State agency, the RA. or the Secretary 
In cases of decertification, shall send a 
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Notice of Remedial Action to the State 
agency by registered mail. 

<b) If the remedial action is decerti¬ 
fication, the notice shall state that the 
decertification will take effect In 30 cal¬ 
endar days unless the State agency re¬ 
quests a hearing In writing by filing the 
request for hearing pursuant to f 658.707 
of this subpart with the Secretary within 
30 calendar days of the State agency's 
receipt of the notice. If a timely request 
for hearing is filed, decertification shall 
do stayed pending the outcome of the 
hearing procedures. 

<c) If the remedial action is other 
than decertification, the notice shall 
state that the remedial action shall take 
effect immediately. The notice shall also 
state that the State agency may request 
a hearing pursuant to i 658 707 of tills 
subpart by filing a request* In writing 
with the RA pursuant to | 658.707 of this 
subpart within 30 calendar days of the 
State agency's receipt of the notice. The 
offer of hearing, or the acceptance there¬ 
of, however, shall not stay the Implemen¬ 
tation of the remedial action. 

<d) The Notice of Remedial Action 
hall f.et forth the reasons for the re¬ 
medial action. 

§ 638.707 Request* for hraringn. 

<a> Any State agency which received 
a Notice of Remedial Action under | 658 - 
706 of this subpart or a notice of dis¬ 
allowance under $ 658.703 of this subpart 
may request a hearing on the issue by 
filing a written request for hearing with 
the RA tor Secretary in cases of decerti¬ 
fication) within 30 calendar days of re¬ 
ceipt of the Notice of Remedial Action 
or notice of disallowance stating the rea¬ 
sons the State agency believes the bases 
of the decision to be wrong, and signed 
by the State Director or State Adminis¬ 
trator. 

(b) When an RA receives a request for 
’.earing from a State agency, the RA 
shall make five indexed and tabulated 
"•opies of a file containing, in chrono¬ 
logical order, all materials and corre- 
pondence relevant to the case. The RA 
shall retain one file and sent two copies 
of the appeal file to the ETA national 
office, one to the Solicitor of Labor, At¬ 
tention: Associate Solicitor for Employ¬ 
ment and Training, and one to the Chief 
Administrative Law Judge of the Depart¬ 
ment of Labor. 

<c> In decertification cases, the Ad¬ 


ministrator shall send a copy of the file 
to the Chief Administrative Law Judge. 

§ 658.708 Hearing*. 

(a) Upon receipt of a hearing file by 
the Chief Administrative Law Judge, the 
case shall be docketed and notice sent by 
registered mail, return receipt requested, 
to the Solicitor of Labor, Attention; As¬ 
sociate Solicitor for Employment and 
Training, the Administrator, the RA and 
tlie State Director. The notice shall set 
a time, place and date for a hearing on 
Uic matter and shall advise the parties 
that: 

(1) They may be represented at the 
hearing; 

(2) They may present oral and docu¬ 
mentary evidence at the hearing; 

(3) They may cross-examine opposing 
witnesses at the hearing: and 

f 4> They may request re-scheduling of 
the hearing if the time, place or date set 
arc inconvenient. 

<b> The Solicitor of Labor or the Solic¬ 
itor's designee shall represent the De¬ 
partment at the hearing. 

§ 658.709 Conduct of hearing*. 

<a) The hearing shall be conducted in 
accordance with Sections 5-8 of the Ad¬ 
ministrative Procedure Act, 5 UJS.C. 553 
etseq. 

<b> Technical rules of evidence shall 
not apply, but rules or principles de¬ 
signed to assure production of the most 
credible evidence available, and to sub¬ 
ject testimony to test by cross-examina¬ 
tion. shall be applied if necessary by the 
Hearing Officer conducting the hearing. 
Tile Hearing Officer may exclude irrele¬ 
vant, immaterial or unduly repetitious 
evidence. All documents and other evi¬ 
dence offered or taken for the record* 
shall be open to examination by the par¬ 
ties. Opportunity shall be given to refute 
facts and arguments advanced on either 
side of the issue A transcript shall be 
made of the oral evidence except tn the 
extent the substance thereof Is stipulated 
for the record. 

<c> The general provisions governing 
discovery as provided in the Rules of 
Civil Procedure for the United States 
District Court. Title V. 28 U.S.C.. Rule* 
26 through 37. may be made applicable 
to the extent that the Hearing Officer 
concludes that their use would promote 
the proper advancement of the hearing. 

<d) When a public officer is a respond¬ 
ent in a hearing in an official capacity 


and during its pendency dies, resigns, or 
otherwise ceases to hold office, the pro¬ 
ceeding does not abate and the officer's 
successor is automatically substituted 
as a party. Proceedings following the 
substitution shall be in the name of the 
substituted party, but any misnomer not 
affecting the substantive rights of the 
parties shall be disregarded. An order of 
substitution may be entered at any time, 
but the omission to enter such an order 
shall not affect the substitution. 

g 658.710 Drdiion of the Hearing Offi¬ 
cer. 

(a) The Hearing Officer shall have 
Jurisdiction to decide all Issues of fact 
and related issues of law and to grant 
or deny appropriate motions, but shall 
not have Jurisdiction to decide upon the 
validity of Federal statutes or regula¬ 
tions. 

(b) The decision of the Hearing Offi¬ 
cer shall be based on the hearing record, 
shall be in writing and shall state the 
factual and legal bases of the decision. 

(c) Except when the case Involves the 
decertification of a State agency, the de¬ 
cision of the Hearing Officer shall be the 
final decision of the Secretary. 

<d> If the case involves the decertifi¬ 
cation of a State agency, the decision of 
the Hearing Officer shall contain a notice 
stating that, within 30 calendar days of 
the decision, the State agency or the 
Administrator may appeal to the Secre¬ 
tary by sending by registered mall, re¬ 
turn receipt requested, a written appeal 
to the Secretary, care of the Hearing 
Officer who made the decision. 

§ 658.711 Decision of the Secretary. 

(a) Upon the receipt of an appeal to 
the Secretary, the Hearing Officer shall 
certify the record in the case to the Sec¬ 
retary. who may take additional evi¬ 
dence. provided time to rebut such new 
evidence is given to the opposing party, 
or who may make a decision to decertify 
or not on the basis of the hearing record. 

<b> The decision of the Secretary shall 
be final, shall be in writing, and shall set 
forth the factual and legal bases for the 
decision. 

8Umed at Washington, D.C. this 19th 
day of January. 1977. 

William H. Kolsekc, 
Assistant Secretary for 
Employment and Training. 

| PR Doc.77-2357 Plied 1-24—77;8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of Assistant Secretary for Consumer 
Affairs and Regulatory Functions 

| Docket No N-77-S041 

CONDOMINIUM DOCUMENTATION 
Statement of Proposed Policies 

Introduction 

In August. 1975. the US. Department 
of Ho using and Urban Development 
(HUD> organized a Condominium Task 
Force composed of HUD. Veterans Ad¬ 
ministration <VA>. Federal National 
Mortgage Association (FNMA) and Fed¬ 
eral Home Loan Mortgage Corporation 
<FHLMC>. This action was taken as a 
result of a Congressionally-mandated 
study of condominiums and cooperatives 
which HTTD completed in 1975. The study 
had identified that a major problem con¬ 
fronting consumers, builders, lenders and 
others was a lack of uniformity in legal 
and underwriting policies for condomi¬ 
nium mortgages insured, guaranteed, or 
purchased by the four Task Force mem¬ 
bers. The purpose of the Task Force was 
to maximize agreement on condominium 
requi remen Us by the four organizations. 
It is hoped that the development of more 
uniform policies among the member or¬ 
ganizations will facilitate the purchase, 
insurance or guarantee of condominium 
mortgages for those desiring to utilize the 
services of the member organizations, 
with resulting direct or Indirect benefits 
for the public. 

The U.S. Department of Housing and 
Urban Development, in its capacity as 
chair of the Condominium Task Force, 
publishes for public comment the Task 
Force’s first major document: “State¬ 
ment of Proposed Policies Relating to 
Condominium Documentation”. 

The members of the Task Force Intend, 
through publication of these proposed 
policies, to reach the broadest possible 
spectrum of the public, and strongly en¬ 
courage comment by all interested 
parties. 

Task Force Approach 

The Task Force is organized into two 
standing committees The first, the Legal 
Committee, deals with matters of legal 
significance pertaining to insuring, guar¬ 
anteeing. or purchasing mortgages on 
condominium units. Most of the matters 
addressed in this initial statement relate 
to provisions usually contained in the 
condominium Dccraration or equivalent 
recorded instrument. It is planned that 
the Legal Committee next consider is¬ 
sues arising from the application of the 
present requirements of the member or¬ 
ganizations to resales of existing units. 

The second committee, the Risk Deter¬ 
mination Committee, is charged with 
seeking maximum agreement among the 
four members on such risk determina¬ 
tion issues as appraisal requirements, 
architectural considerations and mort¬ 
gage credit conditions. 

It Is contemplated that each commit¬ 
tee will follow the same general process 
of issue analysis and development of pro¬ 
posed policies and that on the basis of 
preliminary agreements reached Among 
the members, public comment will be 
sought. Following receipt of the com¬ 
ments the member organizations will re¬ 


consider the proposed policies and make 
such changes in their programs as they 
believe advisable. For example, if the 
comments do not sugges t any sound rea¬ 
sons for not doing so, HUD intends to 
discontinue requiring use of its model 
forms for condominium organization. It 
is contemplated that this process will be 
an on-going mode of operation for the 
Task Force. 

The applicable regulations and related 
publications of the Department of Hous¬ 
ing and Urban Development and the Vet¬ 
erans Administration and the basic con¬ 
tracts and guides of the Federal National 
Mortgage Association and the Federal 
Home Loan Mortgage Corporation should 
be consulted for a complete statement of 
the respective policies of the Task Force 
member organizations governing their 
approval of condominiums or unit mort¬ 
gages. 

Statement or Proposed Policies for 
Condominium Documentation 

The Task Force considered those ele¬ 
ments which should be included in the 
basic condominium instruments, primar¬ 
ily the Declaration, in order for those in¬ 
struments to be acceptable to the partici¬ 
pants. 

The Statement of Proposed Policies 
represents the current consensus by the 
four member organizations as to many 
provisions of legal significance relating to 
condominium documentation; however, 
these provisions do not necessarily rep¬ 
resent existing policies of the organiza¬ 
tions. 

This document is not a complete list of 
legal documentation policies for condo¬ 
miniums. Each member organization is 
willing to accept the proposed policies os 
maximum requirements for proposed 
condominiums or partially sold or com¬ 
pleted condominiums where the docu¬ 
ments are capable of being amended, 
leaving to each organization the right to 
accept a provision less stringent for both 
proposed or existing units. A condomin¬ 
ium document that contains less string¬ 
ent requirements, though, while accept¬ 
able to one organization, may not be ac¬ 
ceptable to others. In addition to the pro¬ 
posed policies, each organization has 
companion policies in complementary 
areas. 

The members also recognize that State 
laws differ as to the way they treat cer¬ 
tain provisions and as to which docu¬ 
ments must contain specific provisions. 
Therefore, the members agree that treat¬ 
ment of the provisions found in the 
Statement of Proposed Policies is subject 
to the law f of the jurisdiction within 
which the condominium is located. The 
Task Force has kept in mind advances in 
State legislation and the development of 
a proposed Uniform Condominium Act 
by the National Conference of Commis¬ 
sioners on Uniform State Laws. The Task 
Force is also concerned with the issue of 
adequate disclosure of Information to in¬ 
terested parties. 

Comments are invited on any topic in 
the Statement of Proposed Policies or 
any other topic which falls within the 
jurisdiction of the Task Force. Suitable 
justification should be included. 

Comment is particularly invited on 
the subject of condemnation and staged, 
phased, or expandable developments. 


Comments on insurance requirements for 
condominiums from the perspective of 
the mortgage holder, unit owner, and 
owners association are also invited. 

Comments are also invited on what, if 
any. additional provisions should be con¬ 
tained in the basic organizational docu¬ 
mentation for condominiums. 

Comments received prior to April 1, 
1977, will be considered by the Task 
Force members us they re-evaluate the 
proposed statement. Comments are to be 
sent to the Rules Docket. Clerk, Depart¬ 
ment of Housing and Urban Develop¬ 
ment. Room 10141, Washington. D.C. 
20410. Comments received will be dis¬ 
tributed by HUD to all members of the 
Task Force. 

STAToersT or Pxoro<rr Policies Rsumxa 

TO COJTDOSlIKrTM DOCUMENTATION 

1. Types of condominiums. 

2. Estate of unit owner. 

3. Condominium documentation: 

(a» Compliance with local law; (b) Rcc- 
ordatron; (c) AvallabllUy. 

4. Pioperty description. 

y Declarant's rights and restriction*: 

(a) Acts and reserved rights which are 
usually unacceptable, (b) Reserved rights 
which are usually acceptable. 

6 Transfer of control for single phased 
condominium regimes. 

7. Ownrrs association'* right* and restric¬ 
tions; 

(a) Right of entry upon units and com¬ 
mon element*: (b) AaeemtncuU: 

(I) Levy and collection; (II) Reserves and 
working capital: (111) Priority of lion 

5. Unit ou-nem* right* and restrictions: 

(a) Obligation to pay expenses; (b) Ingress 

and egress of unit owners; (c) Easements for 
encroachments—units and common ele¬ 
ments: (d) Right ox first refusal, it) Leas¬ 
ing reatrlcuoiifl 

9. First Hen holder*' right* 

(a) Notices of action: (b) InspecUon of 
association books and records 

10. Amendment to documents. 

11. Condemnation 

12 Rights of action. 

13. Staged, phased or expandable develop¬ 
ments. 

1. TYPES OF CONDOMINIUMS 

The following types of basic ownership 
arrangements are generally acceptable 
provided they are established in compli¬ 
ance with ihe condominium enabling 
statute of the applicable jurisdiction: 

(a) Ownership of units by individ¬ 
ual owners coupled with an undivided 
interest in all common elements 

cb> Ownership of units by individual 
owners coupled with an undivided inter¬ 
est in general common elements and 
specified limited common elements. 

The agencies and corporations will 
consider for approval, on an individual 
case basis, an arrangement involving 
ownership of units by individual owners 
coupled with an undivided interest in the 
general common elements and or limited 
common elements, with title to addi¬ 
tional property for common use vested 
in an association of unit owners, where 
such a configuration of ownership is not 
precluded by the applicable condominium 
enabling statute. As to this type of own¬ 
ership arrangement, in addition to com¬ 
pliance with the requirements of the or¬ 
ganizations' respective condominium 
programs there must be compliance with 
the applicable requirements of the orga¬ 
nizations' respective planned unit devel¬ 
opment (PUD) programs. 
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The above description of types of own¬ 
ership arrangements are not intended to 
exclude other variations. Other forms of 
ownership may be acceptable, on an in¬ 
dividual case basis, to any or all of the 
agencies and corporations. 

2. ESTATE OF UNIT OWNER 

The legal estate of each unit owner 
must generally be held in fee simple or 
acceptable leasehold estate. The accepta¬ 
bility of leasehold estates varies among 
the member organizations. 

3. CONDOMINIUM DOCUMENTATION 

(a) Compliance with local law . The 
declaration, by-laws and other regime 
enabling documentation shall conform to 
the condominium enabling statutes gov¬ 
erning the establishment and mainte¬ 
nance of condominium regimes within 
the jurisdiction in which the condomin¬ 
ium is located, and to all other laws 
which apply to each condominium. 

(b) Recordation. The declaration and 
all amendments or modifications thereof 
shall be placed of record in the manner 
prescribed by the appropriate jurisdic¬ 
tion. If recording of plats, plans, by-laws 
or equivalent documents and all amend¬ 
ments or modifications thereof is the 
prevailing practice or is required by law 
within the jurisdiction where the proj¬ 
ect is located, then such documents shall 
be placed of record. If the by-laws arc 
not recorded, then covenants, restrictions 
and other matters requiring record no¬ 
tice should be contained in the Declara¬ 
tion or equivalent document. 

(c) Availability. During normal busi¬ 
ness hours or under other reasonable 
circumstances, the owners association 
shall have available for inspection by 
owners, lenders and prospective purchas¬ 
ers. current copies of the declaration, 
by-laws and other rules govering the 
operation of the condominium regime. 

4. PROPERTY DESCRIPTION 

The description of the units, the com¬ 
mon elements, any recreational facilities 
and other amenities appurtenant to the 
condominium, and any limited common 
elements shall be clear and unambiguous 
and in conformity with the law of the 
Jurisdiction where the project is located. 

There must be no ambiguity concern¬ 
ing responsibility for maintenance and 
repair of any portion of the condomin¬ 
ium. 

5. DECLARANT'S RIGHTS AND RESTRICTIONS 

Any rights reserved by the declarant 
shall be reasonable and consistent with 
the overall plan. 

fa) Acts and reserved rights which are 
usually unacceptable. The following ac¬ 
tions on the part of the declarant, the 
developer, an affiliate of the declarant, 
the sponsor of a project, or any other 
party. < collectively referred to as ''de¬ 
clarant") usually would be unacceptable: 

(1) Reserving the right to Include in 
the condominium adjoining land with¬ 
out adequate restrictions assuring that 
its future improvement will be of com¬ 
patible style, quality, size and cost. 

<2) Retaining lights, without adequate 
restrictions, to change the style, floor 
plan, size and quality of future buildings 
to be constructed as port of the condo¬ 
minium projects. 

(3) Binding the owners association to 


any contract or lease which is not bona 
fide or which is not commercially reason¬ 
able to the unit owners at the time en¬ 
tered into under the circumstances then 
prevailing. 

(4 > Binding the owners association to 
any of the following agreements unless 
the owners association shall have a right 
of termination thereof which is exercisa¬ 
ble at any time without penalty upon 
not more than 90 days’ notice to the other 
party thereto: 

<a) Any management contract, em¬ 
ployment contract or lease of recrea¬ 
tional or parking areas or facilities; 

<b) Any contract or lease. Including 
franchises and licenses, to which & de¬ 
clarant is a party. 

As used in the foregoing, "affiliate of 
a declarant" shall mean any person who 
controls, is controlled by, or is under 
common control with, a declarant. A 
person shall be deemed to control a de¬ 
clarant if that person is a partner, officer, 
director, or employee of the declarant or 
if that person directly or indirectly or 
acting in concert with one or more per¬ 
sons. or through one or more subsidiaries, 
owns, controls, or holds with power to 
vote, or holds proxies representing, more 
than 25 percent of the voting shares of 
the declarant, or controls in any manner 
the election of a majority of the direc¬ 
tors of the declarant. A person shall be 
deemed to be controlled by a declarant if 
that declarant is a partner, officer, di¬ 
rector. or employee of the person or if 
that declarant directly or indirectly or 
acting in concert with one or more per¬ 
sons or through one or more subsidiaries, 
owns, controls, or holds with power to 
vote, or holds proxies representing, more 
than 25 percent of the voting shares of 
that person, or controls in any manner 
the election of a majority of the directors 
of that person. 

<b) Reserved rights which are usually 
acceptable. The following rights in the 
common elements may usually be re¬ 
served by the declarant for a reasonable 
period of time: 

(1) Easement over and upon the com¬ 
mon elements and upon lands appur¬ 
tenant to the condominium for the pur¬ 
pose of completing improvements for 
which provision is made in the declara¬ 
tion, but only if access thereto is other¬ 
wise not reasonably available. 

(2) Easement over and upon the com¬ 
mon elements for the purpose of making 
repairs required pursuant to the decla¬ 
ration or contracts of sale made with 
unit purchasers. 

(3) Right to maintain in the common 
area sales and management offices, 
model units, and advertising signs during 
the sales period of the condominium 
project, such items to be identified in the 
declaration. 

G. TRANSFER OF CONTROL FOR SINGLE 
PHASED CONDOMINIUM REGIMES 

Control of the owners association shall 
pass to the purchasers of units within 
the project not later than the earlier of 
the following: <&) 120 days after the 
earliest date on which the aggregate vot¬ 
ing strength of all purchasers of units to 
whom title thereto has been conveyed 
shall comprise at least 75 percent of the 
total voting strength of the project, or 
<b> the last date of a specified period of 


time following the first conveyance of 
title to a unit within the project, such 
period of time to be a reasonable period 
for the particular project and to be sub¬ 
ject to approval in each Instance by the 
agency or corporation concerned. The 
maximum permissible length of the pe¬ 
riod of time referred to in (b> above 
usually will be from three to five years. 
Declarants should provide for and foster 
early participation of unit owners in the 
management of the project. The fore¬ 
going requirements apply only to trans¬ 
fers of control In single-phased condo¬ 
minium regimes. 

7. OWNERS ASSOCIATION'S RIGHTS AND 
RESTRICTIONS 

(a) Right of entry upon units and 
common elements . The owners associa¬ 
tion shall be granted a right of entry 
upon the unit premises and any limited 
common elements to effect emergency 
repairs and a reasonable right of entry 
thereupon to effect other repairs, im¬ 
provements, or replacements, or main¬ 
tenance deemed necessary. 

<b) Assessments, (i) Levy and collec¬ 
tion. The declaration or its equivalent 
shall describe the authority of the 
owners association to levy and enforce 
the collection of general and special as¬ 
sessments for common expenses and 
shall describe adequate remedies for 
failure to pay such common expenses 
Allocation of common expenses shall oc 
made on an equitable basis. The com¬ 
mon expenses assessed against any unit, 
with interest, costs and reasonable at¬ 
torney's fees shall be a continuing lien 
upon such unit until fully paid. Each 
such assessment, together with interest, 
costs, and reasonable attorney's fees, 
shall also be the personal obligation of 
the person who was the owner of such 
unit at the time the assessment fell due. 
The personal obligation for delinquent 
assessments shall not pass to successors 
in title or Interest unless assumed by 
them. 

Common expenses as used in this 
Statement of Policies shall mean expen¬ 
ditures made or liabilities incurred by or 
on behalf of the owners association, 
together with any assessments for the 
creation and maintenance of reserves. 

'll) Reseri'es and working capital . 
There shall be established an adequate 
reserve fund for the periodic mainte¬ 
nance. repair and replacement of the 
common elements, which fund shall be 
maintained out of regular assessments 
for common expenses. Additionally, a 
working capital fund mast be estab¬ 
lished for the initial months of the proj¬ 
ect operations equal to at least a two 
months’ estimated common area charge 
for each unit. 

(ill) Priority of lien. To the extent 
permitted by applicable law. the declara¬ 
tion shall provide for the subordination 
of any lien of the owners association for 
common expense charges and assess¬ 
ments to anv first mortgage on any unit 
recorded prior to the date on which such 
lien of the association arises. Such a 
Hen for common expense charges and 
assessments shall not be affected by any 
sale or transfer of a unit except that a 
sale or transfer pursuant to a foreclo¬ 
sure shall extinguish a subordinate lien 
for common expense charges and assess- 
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menu which became payable prior to 
such sale or transfer. Any such sale or 
transfer pursuant to a foreclosure shall 
not relieve the purchaser or transferee 
of a mut from liability for. nor the unit 
so sold or transferred from the lien of. 
any common expense charges thereafter 
becoming due. 

8. UK 17 OWNEKS' RIGHTS AND RESTRICTIONS 

(a) Obligation to pay expense::. The 
declaration or equivalent document shall 
establish a duty on each unit owner to 
pay a pro rata share of common ex¬ 
penses upon being assessed therefor by 
the owners association. Such a pro rata 
shore shall be clearly* described and rea¬ 
sonably related to the percentage of 
ownership, or value In relation to the 
overall condominium project, attributa¬ 
ble to the unit owned. 

Ingress and egress of unit owners 
There may not be any restriction upon 
any unit owner's right of ingress and 
egress to his or her unit- It is recom¬ 
mended tiiat the declaration affirma¬ 
tively provide for the right of ingress to 
and egress from such unit, with such 
right being perpetual and appurtenant 
to the unit ownership. 

Appropriate cross-easements over 
common elements for unit owners shall 
be dearly set forth in the declaration. 

(c) Easements for encroachments — 
units and common elements . In the event 
any portion of the common elements en¬ 
croaches upon any unit or any unit en¬ 
croaches upon the common elements or 
another unit as a result of the construc¬ 
tion. reconstruction, repair, shifting, set¬ 
tlement or movement of nnv portion of 
the improvements, a valid easement for 
the encroachment and for the mainte¬ 
nance of the same shall exist so long as 
the encroachment exists. The declaration 
may provide, however, reasonable limits 
on the extent of any easement created 
by the overlap of units, common ele¬ 
ments, and limited common elements re¬ 
sulting from such encroachments. 

(d> /tight of first refusal. The right of 
a unit owner to sell, transfer, or other¬ 
wise convey his or her unit in a condo¬ 
minium shall not be subject to any right 
of first refusal or similar restriction. It 
is recommended that the declaration af¬ 
firmatively provide that a unit owner 
may transfer his or her unit free of any 
such restriction. 

ie> Leasing restrictions . (i) All of the 
agencies and corporations agree that 
unit owners should be prohibited from 
leasing their units for less than 30 days, 
that all leases be In writing ond subject 
to the declaration and by-laws 

<il> FNMA. HUD and VA agree that 
unit owners should be prohibited from 
leasing their unite for less than 30 days, 
but that no prohibition related to the 
term of a lease shall apply to a lease 
having a term exceeding six months. The 
restrictions in this paragraph arc not 
required by FHLMC: however. FHLMC 
would not object to such restrictions. 

(tii' FHLMC deals with Items <1) and 
(JJ) above by restricting use of units in 
condominium regimes through a require¬ 
ment that at least 60 percent of all units 
within the regime must be sold to or oc¬ 


cupied by unit owners as their primary, 
year-round residence 

II. MUST LIEN HOLDERS’ RIGHTS 

(a) Notices of action. A holder or 
Insurer of a first mortgage, upon written 
request to the owners association, (such 
request to state the name and address 
id such holder or Insurer and the unit 
number), will be entitled to timely writ¬ 
ten notice of: 

1. Any proposed amendment of the 
condominium instruments effecting a 
change in <1> the boundaries of any 
unit, <2 j the undivided interest in the 
common elements appertaining to any 
unit or the liability for common expenses 
appertaining thereto, (3) the number of 
votes in the owners association apper¬ 
taining to any unit or *4) the purposes 
to which any unit or the common de¬ 
ments are restricted; 

2. Any proposed termination of the 
condominium regime; 

3. Any condemnation or eminent do¬ 
main proceeding affecting the condo¬ 
minium regime or any portion thereof; 

4. Any significant damage or destruc¬ 
tion to the common elements; and 

5. Any default under the declaration 
or by-laws which gives rise to a cause of 
action against the owner of a unit sub¬ 
ject to the mortgage of such holder or 
insurer, where the defalut has not been 
cured In 60 days. 

<b> Inspection of association books 
and records. The declaration shall pro¬ 
vide that the holder and insurer of the 
first mortgage on a unit shall be enti¬ 
tled. upon request, to; <a) inspect the 
books and records of the owners associa¬ 
tion during normal business hours and 
<b> require the preparation of and, if 
preparation is required, receive an an¬ 
nual audited financial statement of the 
owners association for the immediately 
preceding fiscal year, except that such 
statement need not be furnished earlier 
than 90 days following the end of such 
fiscal year The declaration shall also 
provide that all unit owners have rea¬ 
sonable access to inspect the books, rec¬ 
ords and financial statements of the 
owners association, including annual 
Audited financial statements when such 
arc prepared. 

10. AMENDMENT TO DOCUMENTS 

(a* The consent of all unit owners 
shall be required for any amendment of 
condominium instruments effecting a 
change in (1) the boundaries of any unit. 
(2) the undivided interest In the com¬ 
mon elements appertaining to the unit 
or the liability for common expenses ap¬ 
pertaining thereto. (3) the number of 
votes in the owners association apper¬ 
taining to the unit, or (4) the funda¬ 
mental purposes to which any unit or 
the common elements are restricted. 

(b> The consent of owners of units to 
which at least 80 percent of the votes of 
the owners association appertain and the 
approval of the eligible holders of first 
mortgages on units to which at least 75 
percent of the votes of units subject to 
a mortgage appertain shall be required 
to terminate the condominium regime. 

<c) F.xccpt as provided in (a) and (b> 


above, the agreement of owners of unite 
to which at least 65 percent of the votes 
of the owners association appertain and 
the approval of the eligible holders of 
the first mortgages on units to which at 
least 51 percent of the votes of units 
subject to a mortgage appertain shall be 
required to amend the condominium 
declaration or its equivalent; provided, 
however, that (except as provided in (a) 
and <b* above) the instruments may 
otherwise be amended pursuant to spe¬ 
cific criteria which are subject to the 
approval of the agencies and corpora¬ 
tions concerned, in order to effectuate 
a satisfactory plan of expansion or 
phased development as expressly sot 
forth in tho declaration, or where the 
amendment by reason of its subject 
matter, would not reasonably require 
agreement or approval by owners and 
first mortgage holders in the percent¬ 
ages provided above. In instances where 
the condominium Instruments are per¬ 
mitted to be amended with less than the 
above-sto ted percentage of votes or ap¬ 
provals. the subject matter and manner 
of effecting such amendment, including 
the percentage of votes or approvals re¬ 
quired, together with any other perti¬ 
nent criteria, must be clearly and ex¬ 
pressly stated In the declaration 

(d) For first mortgagees to be eligible 
holders under paragraphs (b> and (c) 
above, they must request notice In ac¬ 
cordance with the provisions of Section 
9(a). 

<e> HUD and VA will accept, but do 
not require, the provisions of paragraphs 
<b> and <c> relating to mortgagee 
approval 

11. CONDEMNATION 

The declaration should contain ade¬ 
quate provisions for fair and equitable 
disposition or distribution of condemna¬ 
tion proceeds, reallocation of interests 
and restoration and repair of the regime 
and units therein. 

12. RIGHTS or ACTION 

The owners association and any ag¬ 
grieved unit owner shall be granted a 
right of action against unit owners for 
failure to comply with the provisions of 
the declaration, by-laws, or equivalent 
documents, or with decisions of the own¬ 
ers association which are made pursuant 
to authority granted the owners associa¬ 
tion in such documents. Unit owners shall 
have similar rights of action against the 
owners association 

13. STAGED, PHASED, OF EXPANDABLE 
DEVELOPMENTS 

The condominum documents shall dis¬ 
close in clear and precise terms the pro¬ 
posed improvements and alternatives 
thereto, a time period for undertaking 
these improvements and the method and 
timing of transfer of control. (See also 
Sections 5 and 6.) 

Issued at Washington. DC . Janu¬ 
ary 18. 1977. 

Constance B. Newman, 
Assistant Secretary for Con¬ 
sumer Affairs and Regulatory 
Functions . 

(FR Doc.77-2268 Filed 1 -24-77; 8:46 am} 


FEDERAL REGISTER, VOt. 42, NO. 16—TUE50AY, JANUARY 25, 197 7 











TUESDAY, JANUARY 25, 1977 

PART X 



DEPARTMENT 
OF STATE 

Office of Fisheries Affairs 


APPLICATIONS FOR 
PERMITS TO FISH OFF 
THE COASTS OF THE 
UNITED STATES 


Pursuant to Fishery Conservation and 
Management Act, 1976 
















4746 


NOTICES 


/>/. - / 7 ~orr. t 
ft 7 ? y : c « 




OEPARTMENT OF STATE 

Offica of Fnherw* Affair* 

(Public Notice M3| 

FISHERY CONSERVATION AND MANAGEMENT ACT OF 1976 

Applications for Permits To Fish Off the Coasts of the United Sates 

The Fishery Conservation and Management Act of 1976<Pub L. 
94-265) (the “Act”) provides that no ftshlng shall be conducted by 
foreign fUhrng vessels In the Fishery Conservation Zone of the United 
States after February 28, 1977, except In accordance with a valid and 
applicable permit Issued pursuant to section 204 of the Act. 

The Act also requires that all applications for such permits be pub¬ 
lished In the Fedsjul Registe*. . __ 

Applications for fishing beginning March 1. 1977. have been received 
from the Governments of Poland and the German Democratic Re¬ 
public. and are published herewith 
Dated January 18.1977. 

Albeit L. Zucca. 

Director, Office of 
Fisheries Affairs. 

THF UNITED STATES Of AMERICA 
DEPARTMENT O* COMMERCE 

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 

AVOCATION TOR VESSEL PERMITS TO EISHWITHIN THE FISHERY CJOR 
SERVAIION ZONE Of THE UNITED STATES. OR FOR ANAOROMOUS 
SPECIES OR CONTINENTAL SMELT T1SMERV RESOURCES 


DATE /- y 7 


pc- 77 «x/ U 

AFfLICATlOH WO. /'V ■ > 
for use of issuing Officer 


In accordance with the provision of Section ?04 of the 
Fishery Conservation and Management Aet of 1974, (16 U.S.C. 
1601-1382), and the governing lnternalloos 1 fisheries agree- 
■ent entered Into with the Coverneent of the United States of 
America, which entered into force on - -• 

date 

the governnont (or coepetent authority) of Pnland _ 


hereby eubeits this application for permits for fishing ves¬ 

sels under its Jurisdiction to fish vithla the fishery con¬ 
servation cone of the United States, or beyond that tone for 
anadrooous species or Continental Shelf fishery resources 
subject to the Jurisdiction of the United States, 

* The following information is euhaltted in support of 

this application (Use additional sheets as required). 

A completed Fishing Vessel Identification Foro for each 
peralt that is requested; and a compilation of data contalnsd 
In questions 5 and 20 in the attached Fishing Vessel Identi¬ 
fication Fore. 


sttbei t ted _January 2. 1223.. 


Jozcf Soldaciuk. 



bate 


Title 

SUMiAHY OP APPLICATION FOR PISH QUOTA FOR 1977 
NORSK BAST PACYPIC • 


TV -n-e>c<v\ 


pLl* 1 


.o-olTL- 


STATE tPOLHD 


No : Type of Vessel 

s Nunber of 

: Hake 

X 

Jack 

: Pollock 

: 

Rock 

X 

Atkanakrol: 

Cod 

: 

Ploict 

: 

: Vessel 

s 

X 

oakrel 

: 

t 

-fish 

X 


X 


X 


1. :3tom trawler 

t 

X 

X 


X 

: 


X 


: 


: 


t 3-22 

* 3 

t 5.000 

X 

2.000 

x 6.000 

X 

1.500 

X 

1.500 

X 

1.550 

X 

3.000 

2. iStera trawler 

t 

: 

X 


X 

s 


X 


X 


X 


x 3-419 

t 2 

: 5.000 

X 

2.000 

i 3.000 

s 

750 

S 

1.000 

X 

650 

! 

1.500 

3, sStern trawler 

% 2 

i 4.000 

X 

1.500 

i 2.500 

X 

550 

X 

900 

X 

600 

t 

1.300 

B-414 

X 

: 

X 


X 

X 


X 


X 


X 


4. :Stern trawler 

t 

t 

X 


X 

X 


X 


X 


X 


: B-418 

i 3 

: 9.000 

: 

3.000 

: 6.000 

: 

1.500 

t 

1.800 

: 

1.500 

: 

3.000 

5. :Stern-trawlor 

X 

X 

X 


X 

X 


X 


X 


: 


x 3-417 

i 2 

i 3.000 

X 

1.500 

i 2.500 

X 

700 

X 

800 

X 

700 

: 

1.200 

i T o t a 1 i 

s 12 

126.000 

xlO.OOO 

x20.000 : 

5.000 

KSRSVa# 

X 

•■1 

6.000 

mmm 

X 

5.000 

510.000 


•/ Includrlng California - tfaahineton, Gulf of Alaska, Berrlng Sea and Aleutian Islands 
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NOTICES 


THE UNITED STATES OF AMERICA 
DEPARTMENT Of COMMERCE 
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION 

APPLICATION FOR VESSEL PERMITS TO FISH WITHIN THE 
FISHERY CONSERVATION ZONE OF THE UNITED STATES, OR 
FOR ANAOROMOUS SPECIES OR CONTIRE.ITAl SHELF 
FISHERY RESOURCES 

(jtoi-oocii -Vo 
cc .n.oon 

oatc Dces^iicr 1!»»VY 6 applicat t oh bo. 8)8 

for mic of lotuini Officer 

In Accordance with the provision of Section 204 of the 
Fishery Conservallon And Manaftcncnt Act of 1476, (16 U.S.C. 
lbOl-ldftJ), sod the governlnc litt•rniMon a t flah*rle* «trcc“ 
■eot entered Into with the Cove resent * of the United State* of 
America, which entered Into force on , 

date 

the tovarneent (or coopecent authority) of _ 

•J:!r be . ic ,• ic _ 

hereby auboita this application for perotti for flaKlng vc«- 
aela under Ita Jurisdiction to flah within the fishery coo- 
aervat&on tone of the United Statea, or beyond that tone for 
anadroeous species or Continental Shelf fishery resource* 
•ubject to the jurisdiction of the United States. 

The following Information Is submitted In support of 
this application (Dae additional sheets as required)* 

A eonpletsd fishing Vessel Identification Fores for each 
pe rial t tfrat la requested; and a compilation of data contained 
In questions 5 and 20 in the attached Flahlnp Vessel Identl- 
flest ion Fora. 


Subaltted IcG.+j - 2 N ,V76 / / _ 

Date Slgnatunf of- Authprlacd 

Of ficlal 

A* CSOf - _ ' 

Title 

^.-,-,-0001 4© <iC-V7 -OOi.1 


Anne*x Data coapilatlon of questions contained In Section 5 and 20 


Ho. 

Ocean Area 

Kamo of Veoael 

Typ of Vessel 

Period 
(from-to) 

Speoleo 

Contemplated Gear to 
catch Isnt) bo Used 

Is 

ICN'AP-DivUion 5 2o 

"Magdeburg" 

Side Trawler 

15.8.-30.9.77 

Herring 

no 

catch 

only proces¬ 
sed to salted 
fish 

2. 

ICHAP-Dd vision 5 Z* 

"Hancfeld" 

Side Trawler 

15.8.-30.9.77 

Herring 

no 

catch 

only proces¬ 
sed to salted 
fiah 

3. 

ICWAP-Divleion 5 Ze 

"Leuna" 

Sido Trawler 

15.8.-30.9.77 

Horring no catch 

only proces- 
• sod to seated 
fish 

4. 

ICXAP-Divlaion 5 2e 

"Eisenach" 

Side Trawler 

15.8.-30. 9.77 

Herring 

no 

catch 

only proces¬ 
sed to sextoe 
fish 

5. 

ICXAP-Diviaion 5 Zo 

"Gotha" 

Side Trawlor 

15.8.-30.9.77 

Horring 

no 

catch 

only proces¬ 
sed to selted 
fis:. 


Subaroc 5 end Stat.Arca 6 ’•Gotha" 

Side Trawler 

1.12.-31.12.77 

Uackorol 

no 

catch 

only proces¬ 
sed to sal.ed 
fish 

6. 

ICHAP-Division 5 Z* 

"Qlonits i.V." 

Side Trawler 

15.8.-30.9.77 

Herring 

no 

catch 

only proces¬ 
sed to salted 
fish 

7. 

ICKAP-Diviaicn 5 So 

"Soinar" 

Side Trawler 

15.6.-30.9.77 

Herring 

no 

catch 

only proces¬ 
sed to ealtsd 
fish 


J -boron r ; r.r. i St-t.Aren C 

Sid? Trawler 

1.12.-31.12.77 

Mackerel 

no 

catch 

only proces¬ 
sed to csltvl 
fish 

e. 

ZGHAP-Divieicn 5 So 

"BpftndonVu.rc" 

Si*'? Trawler 

17.C.-3C.9.77 

Herring 

r.o 

catch 

nrZy prose 3 - 
c*7c to no*. * 

fich 

j • 

tGsUV-Hlvis ;n 5 Zc 

"Gern" 

Si Trtr.;* 

17.8.-3G.9.77 

Herring 

r«u 

catch 

only proses- 
no d to cnlte 

fish 
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C*C 


\ 4© <jC- n - oo 27 


- 2 - 


Ko* 

Ocean Area 

!mno of Vcosel 

Typ of Yeeael 

Period 

(from-to) 
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i be 

10. 

ICTAF-Divieion 5 Zc 

"OOrlita" 

Side Trawler 

16.P.-30.9.77 

Herring 

no catch 

only procoaoed 









to salted 

fiuh 

11. 

ICKAP-Division 5 Be 

"Cottbuo" 

Side Trawler 

16.8.-30.9.77 

Herring 

no oat oh 

only processed 









to salted 

rich 

12. 

ICHAF-Hirtolon 5 Zo 

"Breitling" 

Traneportveeael 21.8.-30*9.77 

HorMng 

no catoh 

only handling 

nf onl tA>4 r \ mK 

1). 

ICNAP-Dlviaion 5 Ze 

"A. Becker" 

Stern Traulor 

15.8.-30.9.77 

Herring 490 


OTU 2 



Subarea 5 and Stat.Area 6 "A. Beoker" 

Stem Trawler 

1.12.-31.12.77 

Kackerel 340 


01W ? 


14. 

ICHAP-D1violon 5 Le 

"B.£iacnachneider"Stem Trawler 19.8.-30*9.77 

Herring 490 

i p 

oiu 2 


15. 

ICIA?-Bivi8ton 5 2* 

"Kerta Lindner" 

Stern-Trawler 

19.8.-30.9.77 

Herring 

490 


OTU 2 



Subarea 5 and Stat.-Areo 6 "H.Lindair" 

Stern-Trawler 

1.12.-31.12*77 

Uackorel 

340 


OTM 2 


16. 

I0KAF-D2.-U.icm 5 Zo 

"Rudi Arndt" 

Stern Trawler 

15*8.-30.9*77 

Herring 

490 


cm'2 


17. 

ICXAF-Dlvielon 5 2e 

"Groto Walter" 

Storn Trawlor 

17.8.-30.9.77 

Herring 

470 


am 2 



Subarea i ond Stat.Area b "G. Walter" 

Stem-Trnwlor 

1.12.-31.12.77 

Lacker*1 

340 


om 2 


ie. 

ICKAP-BivioiOn 5 Zc 

"Karl-Wolf" 

Stem Trawler 

16.8.-30.9.77 

Herring 

•75 


om 2 



Subarc: and Stat.Area 6 "K. Wol:’" 

Stem Trawler 

. . 

Lacker*1 

340 


an: 2 


19. 

TCMAF-Eiviaicn 5 Co 

"Suren Schdahaar" Stern Trnv.Ier 15-8.-30.9.77 

herring 

490 


0151 2 



*rna . orvi Stat.Area t "jJuc.Schbohiyir"! fra. r 1.*» 2.-31.12.77 

Lackers1 

3-u) 


ot;i 2 


20. 

virion 5 15* 

"miipp :2iUer' 

"Stern Trawl*- 

. . 

herring 

470 


OTU 2 



Suborn 1 Stat.Area 6 "Ph. filler" 

Stem- franlnr 

1. .-31.12.77 

Kaokerol 

340 


om 2 


21. 

lajiy-Divinioo t z* 

"P.tor CC-ine" 

Ster; ^ranl* 

Vj. -30.5.77 

Horri&g 

-in 


OTU 2 


22. 

Sutnrci: end Stat.Area 6 "P. Hell " 

Storr Trawl- 

. . 

*J&c;:orel 

610 


am 2 
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23, Subarea 5 and Slat.Area 6 "Valter Dehaol" Stem Trawler 11.11.-31.12*77 Mackerel 520 

24. ICXAP-Division 5 Zt "Willi Brodel* Stem Trawler 17.8*-30.9.77 Herring 470 

Subarea 5 ar.d Stat-Area 6 "Willi Brodel" Stern Trawler 1.10.-31* 12*77 Mackerel 815 

25* Subarea 5 and Stat.Area 6 "Junge Garde" Base chip 1.12.-31.12.77 - 

26. Subarea 5 and Stat.Area 6 "LUttec Klein" Tranoportveasel 1*11*-31.12.77 - 

27. Subarea 5 and Stat.Area 6 "Bverohagen" Trnnnportveooel 15*8.-30*9*77 - 


OTU 2 

om 2 

am 2 
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